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Merrick's  Estate. 

On  sales  made  by  a  factor,  the  principal  may  recover  the  price  due  by  the 
vendee,  subject  to  the  equities  which  the  vendee  has  acquired  by  dealing  with  the 
agent  as  principal,  or  which  the  agent  may  have  acquired  from  the  course  of  dealing 
between  him  and  the  vendee. 

But  this  rule  does  not  apply  to  a  sale  made  by  a  factor  here,  for  a  principal  in 
a  foreign  country,  where  exclusive  credit  is  given  to  and  by  such  factor ;  nor  can 
a  suit  be  sustained  by  the  principal,  except  through  and  by  the  factor ;  and  on 
the  bankruptcy  of  both  principal  and  factor,  the  assignee  of  the  latter  is  entitled 
to  the  price  of  the  goods  sold. 

It  seems,  that  where  such  factor  is  insolvent,  a  court  of  equity  might  compel 
payment  of  the  debt  to  the  principal,  in  a  proper  case. 

But  such  case  does  not  exist  where  the  principal  has  sued  the  factor  for  the 
value  of  the  goods,  and  obtained  an  award  of  arbitrators  for  his  claim,  and  prose- 
cuted him  to  bankruptcy  for  the  debt,  and  became  himself  assignee  of  the  bank- 
rupt, and  no  account  appears  of  the  assets  received. 

An  award  of  arbitrators  chosen  by  the  parties  is  conclusive  of  the  controversy, 
and  has  the  effect  of  changing  the  right  to  the  money  or  property  claimed,  in  the 
same  manner  as  a  judgment. 

The  validity  of  the  petitioning  creditor's  debt,  on  which  a  commission  of 
bankruptcy  issued  in  England,  cannot  be  disputed  here  by  the  bankrupt,  on  the 
ground  that  the  petitioning  creditor  was  an  alien  enemy,  in  a  case  where  the 
debt  was  settled  by  an  award  of  arbitrators  without  taking  that  objection,  and  the 
bankrupt  afterwards  failed  in  an  action  of  trespass  brought  in  England  against 
V.  — 2  (») 
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the  commissioners,  and  the  chancellor,  on  application  of  the  bankrupt,  refused  to 
supersede  the  commission,  and  a  great  lapse  of  time  afterwards  occurred. 

The  rule  in  Pennsylvania  is,  that  an  involuntary  transfer  by  proceeding  in 
bankruptcy  in  a  foreign  state,  of  property  here,  will  be  regarded,  except  so  far 
as  it  interferes  with  the  claims  of  American  creditors ;  and  foreign  assignees  may 
sue  here  in  the  name  of  the  bankrupt. 

But,  quaere,  whether  the  exception  embraces  creditors  of  the  bankrupt  at  the 
time  of  the  suit,  or  only  those  at  the  time  of  the  assignment  ? 

If  an  assignee  of  a  bankrupt  become  bankrupt,  and  make  an  assignment  as 
such,  neither  his  assignees  nor  his  personal  representatives  are  entitled  to  a  debt 
outstanding  due  to  the  original  bankrupt ;  but  it  must  go  to  a  new  assignee  of  the 
original  bankrupt. 

If  funds  are  due  to  an  agent,  and  on  his  death  they  come  into  the  hands  of  his 
administrators  separate  and  distinct  from  the  assets  of  his  estate,  and  are  claimed 
by  an  assignee  in  bankruptcy;  quaere,  whether  the  Orphans'  Court  has  jurisdic- 
tion to  compel  their  payment  by  the  administrator,  or  the  claimant  must  sue  at 
common  law  1 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court,  in 
the  matter  of  the  estate  of  Samuel  Merrick  deceased,  on  the  set- 
tlement of  the  administration  account  of  Hannah  Merrick  and 
John  Vaughan,  administrators  of  Merrick. 

The  facts  of  the  case  will  appear  in  the  opinion  of  the  court, 
and  also  in  detail,  in  2  Ashmeod  485,  together  with  the  arguments 
of  the  counsel  in  the  court  below,  on  all  the  points  arising  in  the  case. 

The  case  was  argued  here  by 

Maryland  and  Broom,  for  Roberts  ;  and, 
Miles,  for  Walker  and  others. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  appeal  from  the  Orphans'  Court ;  and 
the  facts  which  we  conceive  to  be  established  by  the  evidence,  and 
which  are  material  to  the  decision  of  the  cause  in  this  court,  seem 
to  be  these :  William  Walker  and  George  Coggill,  merchants  in 
England,  consigned  certain  merchandise  to  their  factor  and  agent, 
William  Roberts,  Jun.,  a  subject  of  the  king  of  Great  Britain,  at 
that  time  residing  in  the  United  States.  The  goods  so  consigned 
were  put  into  the  hands  of  the  intestate,  Samuel  Merrick,  a  com- 
mission and  general  merchant  of  the  city  of  Philadelphia.  These 
goods  were  sold  on  account  of  Roberts  to  Lewis  Allen  for  the 
sum  of  $3104.69.  Samuel  Merrick  died;  and,  on  the  30th  March 
1813,  administration  was  granted  to  Hannah  Merrick  and  John 
Vaughan.  The  administrators  being  cited  to  settle  their  accounts, 
it  appeared  by  a  reference  to  an  auditor,  that  there  was  in  their 
hands  the  sum  of  $3661.72,  the  proceeds  of  sales  of  the  goods  de- 
posited with  Merrick  in  his  lifetime,  as  factor,  and  received  by  his 
administrators.  This  fund  was  not  mixed  up  with  the  general 
assets  of  the  estate,  but  distinguishable  therefrom. 

After  the  sale  of  the  goods  to  Allen,  but  before  the  proceeds  had 
been  received  by  Merrick's  administrators,  Roberts  returned  to 
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England ;  and,  in  July  1812,  he  was  held  to  bail  in  the  sum  of 
£800.  On  the  22d  of  October  1812,  all  matters  in  dispute  be- 
tween him  and  Walker  &  Coggill  were  submitted  to  arbitration. 
On  the  5th  of  January  1813,  an  award  was  made  in  favour  of 
Walker  &  Coggill,  for  £2195  10s.  9d.,  including  the  sum  due  from 
Allen.  The  award  was  made  on  the  allegation  that  it  had  been 
received  by  Roberts ;  but  against  the  admission  of  this  sum  as  a 
charge  against  him,  Roberts  protested.  On  the  llth  of  January 
1813  Roberts  was  arrested  on  the  arbitration-bond,  executed  by 
him  on  the  23d  of  October  1812,  to  the  said  Walker  &  Coggill, 
jointly,  at  the  suit  of  the  said  Walker  &  Coggill,  for  not  perform- 
ing the  award,  and  surrendered  to  jail ;  and  this  is  the  alleged 
bankruptcy  to  support  the  commission.  On  the  29th  of  March 
1813,  the  usual  bond  to  the  Lord  Chancellor  was  given,  pur- 
porting to  be  the  joint  and  several  bond  of  William  Walker, 
of  Wortley,  and  George  Coggill,  of  New  York,  though  exe- 
cuted only  by  William  Walker,  whereon  a  commission  of  bank- 
ruptcy issued  on  their  petition,  dated  the  6th  of  May  1813, 
directed  to  John  Hardy  and  others ;  whereon  William  Roberts, 
Jun.,  was  declared  a  bankrupt,  and  William  Walker  chosen  sole 
assignee.  The  debt  to  support  the  commission  was  the  arbitra- 
tion-bond of  the  22d  of  October  1812,  to  Walker  &  Coggill,  jointly, 
and  the  award  of  the  5th  of  January  1813.  William  Roberts, 
Jun.,  was  indicted  capitally,  for  refusing  to  surrender  and  submit 
to  be  examined  by  the  commissioners  ;  was  tried  in  March  1815, 
convicted  and  sentenced ;  but  on  the  15th  of  July  1815,  he  was 
pardoned,  on  condition  of  two  years'  imprisonment  which  termi- 
nated on  the  15th  of  July  1817,  and  he  was  released  on  the  next  day. 

Roberts  brought  an  action  of  trespass  and  false  imprisonment 
against  the  commissioners  of  bankrupt,  reported  in  3  Maule  6f  Selw. 
533,  (Roberts  v.  Hardy,  Walker  et  a/.),  in  which  the  sole  question 
was,  whether  there  was  a  good  petitioning  creditor's  debt  to  found 
a  commission  of  bankruptcy,  against  the  plaintiff.  Upon  the 
evidence  then  submitted,  there  was  judgment  for  the  defendants. 

It  appears  that  Roberts  always  contested  the  legality  of  the 
commission  of  bankruptcy,  and  never  submitted  to  it ;  and  that 
upon  the  hearing  before  the  Lord  Chancellor,  his  trial  for  his  life, 
and  his  suit  against  Hardy  and  others,  the  facts  now  acknowledged 
to  be  true,  in  relation  to  George  Coggill's  residence,  carrying  on 
trade,  &c.,  were  not  proved,  owing  to  the  want  of  the  necessary 
evidence. 

The  commission  of  bankruptcy  has  never  been  superseded, 
although  an  application  has  been  made  to  the  Lord  Chancellor,  by 
Mr  Roberts,  for  that  purpose. 

George  Coggill,  one  of  the  firm  of  Walker  &  Coggill,  came  to 
New  York  in  March  1811,  and,  on  the  24th  March  1812,  declared 
his  intention  of  becoming  a  citizen  of  the  United  States.  In  May 
1812,  he  returned  to  England,  and,  about  the  llth  July  1812, 
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embarked  for  America  with  his  wife  and  children,  intending  to 
reside  there  permanently.  On  the  25th  March  1818,  Coggill 
became  a  naturalized  citizen  of  the  United  States,  and  has  con- 
tinued to  reside  in  this  country  since  his  arrival  in  September 
1812.  On  the  18th  June  1812,  war  was  declared  between  England 
and  the  United  States.  At  the  time  Coggill  sailed  for  the  United 
States,  he  was  not  aware  of  the  existing  war  between  the  two 
countries ;  but  on  his  arrival  at  New  York,  he  engaged  in  trade, 
sold  goods  coming  from  England,  and  made  various  remittances  of 
money  to  this  country,  to  his  correspondents,  on  account  of  sales 
in  America.  In  1813,  either  for  himself  or  others,  or  both,  he  had 
an  interest  in  the  profits  of  two  vessels  and  their  cargoes,  bearing 
the  Portuguese  flag,  but  actually  owned  by  Robert  Roberts,  then 
residing  in  New  York.  These  vessels  made  a  voyage  from  New 
York  to  Ireland,  in  1813,  under  the  Portuguese  flag,  as  if  owned 
by  subjects  of  the  kingdom  of  Portugal. 

It  appears  that  this  interest  in  these  vessels  and  their  cargoes 
was  given  to  Coggill,  who  was  perfectly  aware  of  their  real 
ownership,  in  consideration  of  his  agency,  and  recommendation  to 
the  house  of  James  Walker,  of  Wortley  in  Yorkshire,  to  whom  the 
proceeds  of  such  cargoes  were  remitted,  for  goods  received  in 
America  by  the  said  Robert  Roberts. 

In  1812,  Coggill  contemplated  a  trade  in  British  licenses.  In  a 
letter  to  one  of  his  correspondents  in  England,  he  says,  "I  am  now 
established  here  (New  York),  and  have  my  liberty  as  free  as  the 
air  I  breathe,  and  can  transact  any  business  that  other  people, 
citizens  of  this  country,  can.  You  may  therefore  write  to  me  by 
every  cartel  for  this  country,  and  you  may  just  say  anything  to 
me  you  please,  as  letters  coming  in  a  cartel,  or  by  way  of  Lisbon, 
are  never  molested,  but  come  as  regular  as  in  times  of  peace ;  you 
may  therefore  send  me  the  licenses,  in  a  parcel,  per  first  cartel  for 
any  part  of  the  United  States,  for  my  address  here." 

William  Walker,  who  was  the  sole  assignee  under  the  commis- 
sions of  bankruptcy  against  William  Roberts,  is  dead,  and  it  does 
not  appear  that  any  other  assignees  have  been  appointed  in  his 
stead. 

On  the  5th  of  February  1817,  Walker  &  Coggill  dissolved  part- 
nership, and  George  Coggill  transferred  all  his  claim  to  the 
outstanding  debts  and  obligations  due  to  the  late  firm,  to  William 
Walker,  his  former  co-partner.  After  the  transfer  so  made, 
William  Walker  became  bankrupt,  and  his  property  was  assigned 
under  a  commission  of  bankruptcy  in  England.  William  Walker 
is  deceased,  and  letters  of  administration  on  his  effects  in  Pennsyl- 
vania have  been  granted  to  Thomas  F.  Shewell.  William  Roberts 
is  also  deceased,  and  letters  of  administration  have  been  taken  out, 
in  this  State,  on  his  estate. 

From  an  attentive  examination  of  the  evidence,  we  have  but 
little  difficulty  in  arriving  at  the  conclusion,  that  the  funds  in 
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dispute  are  the  proceeds  of  merchandise  belonging  to  Walker  & 
Coggill,  consigned  by  them  to  William  Roberts,  Jr.,  who  was  the 
agent  of  various  English  houses  for  the  sale  of  goods  in  the  United 
States.  The  property  so  consigned  was  sold  by  Roberts,  through 
the  intestate,  Samuel  Merrick,  who  was  a  commission  merchant 
of  the  city  of  Philadelphia;  and  among  the  sales  so  made  on 
account  of  Roberts,  were  the  sales  to  Benjamin  Paxson  and  Lewis 
Allen.  After  the  death  of  Merrick,  Mr  Vaughan,  his  adminis- 
trator, received  the  amount -of  the  debt  due  from  Paxson  and 
Allen ;  and  this  fund  has  been  kept  separate  and  distinct  from  the 
general  assets  of  the  estate. 

The  first  question  to  which  our  attention  has  been  directed,  is, 
who  is  entitled  to  the  fund  in  the  hands  of  the  administrators  ? 
Does  it  belong  to  the  representatives  of  Walker  &  Coggill,  or  to 
ihe  representatives  of  William  Roberts,  Jr?  Out  of  this  point, 
several  others  will  arise,  which  it  will  be  necessary  to  decide.  In 
the  argument  of  this  case,  in  the  Orphans'  Court  and  here,  William 
Roberts  rests  his  claim  to  the  money  on  two  grounds.  1.  That  the 
court  had  before  adjudged  the  fund  to  belong  to  him ;  and  2dly,  that, 
independent  of  this  judicial  decree,  the  facts  and  merits  of  the  case 
establish  him,  and  not  his  principals,  to  be  the  rightful  owner  of 
the  funds.  We  agree  with  Mr  Justice  King,  that  there  is  nothing 
in  the  proceedings  of  1824  which  excludes  Walker  &  Coggill  from 
asserting  a  right  to  the  money.  The  reasoning  of  the  court,  as 
reported  in  2  Ashmead  509,  is  so  conclusive,  that  we  have  nothing 
to  add  to  this  part  of  the  case.  We  also  concur  with  him,  that, 
although  it  be  alleged,  yet  no  evidence  has  been  shown,  that  pay- 
ment in  fact  has  been  made  by  the  factors  to  their  principals,  on 
account  of  the  debt  due  from  Allen.  There  is,  however,  another 
point  in  which  we  do  not  agree.  The  point  arises  out  of  the 
proceedings  which  resulted  in  the  bankruptcy  of  Roberts. 

It  is  admitted  that  William  Roberts,  a  British  subject  residing 
in  the  United  States,  was  the  factor  of  Walker  &  Coggill,  mer- 
chants of  England.  The  latter  consigned  certain  merchandise  to 
the  former,  who  employed  the  intestate,  who  sold  the  goods  to 
Allen,  which  was  paid  to  the  administrators  of  Merrick,  and  is 
now  in  their  hands,  to  be  paid  over  to  the  person  who  may  be 
legally  entitled  to  receive  it.  Roberts  returned  to  England  in 
1812,  arid,  on  his  return,  Walker  &  Coggill  sued  him,  and  held 
him  to  bail  in  £800.  The  case  was  referred  to  an  arbitrator,  who 
awarded  the  sum  of  £2105  10s.  9d.  In  this  sum,  the  amount  due 
from  Allen  was  included,  at  the  instance  of  Walker  &  Coggill, 
and  contrary  to  the  representations  and  remonstrances  of  Roberts, 
who  insisted  that  he  was  not  chargeable  with  the  debt,  because 
the  debt  had  not  been  paid  by  Allen.  Roberts  was  arrested  on 
the  arbitration-bond  for  non-compliance  with  the  award;  was 
detained  in  jail  for  two  months  or  more ;  and  this  being  an  act  of 
bankruptcy,  Walker  &  Coggill  sued  out  a  commission  of  bank- 
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ruptcy  against  him.  William  Walker  was  chosen  sole  assignee. 
The  property  of  Roberts,  the  amount  of  which  is  not  known,  went 
into  the  hands  of  the  assignee ;  but  there  is  no  evidence  whether 
anything  was  ever  realized  from  his  estate,  or  not.  The  commis- 
sion of  bankruptcy  has  never  been  superseded.  Although  an 
attempt  has  been  made,  it  still  remains  in  full  force  and  virtue. 

This  is  the  case  of  a  foreign  factor,  who  sold  the  goods  at  his 
own  risk,  and,  for  aught  that  appears,  without  any  knowledge  on 
the  part  of  the  original  debtor,  or  of  the  sub-agent,  that  the  goods 
did  not  belong  to  the  vendor,  or  that  Walker  &  Coggill  had  any 
claim  whatever  to  them.  As  a  general  rule,  a  principal  is  entitled 
to  the  same  remedies  against  third  persons,  in  respect  to  contracts, 
as  if  the  contract  was  made  with  him  personally ;  and  this  whether 
he  is  a  factor  acting  under  a  del  credere  commission,  or  the  prin- 
cipal, at  the  time  of  entering  into  the  contract,  is  unknown  or 
unsuspected,  or  the  third  person  has  dealt  with  the  agent,  sup- 
posing him  to  be  the  owner  of  the  goods.  But  the  principle 
does  not  apply,  for  on  other  facts  disclosed  there  is  no  privity 
between  the  principal  and  the  debtor,  and  therefore  no  suit  could 
be  sustained  by  them  against  Allen  for  the  amount  of  the  goods 
sold  to  him  by  Merrick.  The  case  falls  within  the  exception  of 
foreign  factors;  where  exclusive  credit  is  given,  to  and  by  the 
agent,  the  principal  cannot  be  treated  as  in  any  manner  whatso- 
ever a  party  to  the  contract,  although  he  may  have  authorized  it,  or 
be  entitled  to  the  benefit  of  it.  Thus,  it  is  held  that  a  foreign 
factor,  buying  or  selling  goods,  is  treated  as  between  himself  and 
the  other  party,  as  the  sole  contracting  party,  and  the  real  prin- 
cipal cannot  sue  or  be  sued  on  the  contract.  This  is  said  to  be  a 
general  rule  of  commercial  law,  founded  upon  the  known  usage  of 
trade ;  and  it  is  strictly  adhered  to,  for  the  convenience  and  safety 
of  foreign  commerce.  Story  on  Jlgency  434,  and  the  authorities 
there  cited.  The  goods  were  sold  to  Allen  on  account  of  Roberts. 
The  latter,  therefore,  is  the  owner  of  the  debt.  The  contract  is 
made  with  him,  and,  consequently,  there  is  no  privity  whatever 
between  him  and  the  foreign  principals.  No  suit  could  be  sus- 
tained by  the  latter,  except  through  the  former ;  his  right  to  the 
money,  at  the  most,  being  an  equity  arising  from  the  ownership 
of  the  goods.  Now,  although  I  am  willing  to  concede  that  a  court 
of  equity  would,  in  a  proper  case,  where  the  factor  was  insolvent, 
recognise  this  equitable  right,  and  compel  payment  of  the  debt  to 
the  principal;  yet  the  question  is,  whether,  on  the  facts  here 
disclosed,  they  are  entitled,  as  against  the  legal  claimant,  to  the 
equitable  interposition  of  the  court. 

By  the  proceedings  which  resulted  in  the  bankruptcy  of  Roberts, 
we  incline  to  believe  Walker  &  Coggill  elected  to  consider  Roberts 
their  debtor  for  the  amount  of  the  goods  sold  to  Allen.  Of  this 
they  ought  not  to  complain,  as  it  was  contrary  to  the  earnest  en- 
treaties and  remonstrance  of  Roberts,  who  insisted,  before  the 
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arbitrators,  that,  not  having  received  the.  debt,  he  was  not  properly 
chargeable  on  account  of  it.  The  grounds  upon  which  the  arbitrators 
refused  to  allow  a  credit  for  the  amount  of  this  debt,  we  are  not 
informed.  We  can  conjecture  that  it  must  have  been  because  they 
thought  he  had  received  it,  or  possibly  that  he  ought  to  have  re- 
ceived it,  or  that  there  was  such  mismanagement  as  rendered  the 
factor  personally  liable  to  his  principals.  We  can  conceive  of  no 
other  reason  for  the  award.  The  effect  of  the  award,  which  is  an 
award  at  the  common  law,  is,  that  Roberts  becomes  personally 
and  conclusively  bound  for  the  debt. 

The  award,  so  far  as  appears,  is  certain,  final,  mutual ;  and 
embraces   all   matters   submitted    to   the   arbitrator.      There   is 
no  mistake  in  point  of  law  or  fact  apparent  on  the  face  of  the 
award,  or  by  any  other  authentic  instrument.     No  irregularity  by 
the  arbitrator,  in  his  proceedings  in  the  examination  of  the  parties 
or  their  witnesses,  or  any  want  of  notice  to  the  parties  of  the 
meetings,  is  shown.     Above  all,  there  is  no  corruption  or  misbe- 
haviour of  the  arbitrator.     Nor  was  there  any  fraud  of  the  party, 
or  concealment.    The  principals  have  not  only  obtained  the  award, 
which,  as  an  award  at  common  law,  is  conclusive  of  the  right,  except 
corruption  or  misbehaviour  of  the  arbitrator  be  shown,  but  they 
have  obtained  the  fruits  of  it;  for  it  was  for  refusal  to  comply 
with  the  award,  that  the  factor  was  declared  bankrupt ;  in  conse- 
quence of  which  all  his  property  passed  into  the  hands  of  his 
assignee.     It  must  be  remarked,  that  we  have  no  evidence  of  the 
amount  of  property  which  came  to  his  hands.     No  dividend  has 
been  declared ;  nor  do  we  kno.w  how  much,  if  anything  has  been 
realized  from  the  estate.     Of  this  we  expect  some  account,  when 
the  petitioning  creditors,  one  of  whom  was  assignee,  are  asking 
for  the  equitable  interposition  of  the  court.     Under  the  circum- 
stances disclosed,  the  award  will  have  the  same  effect  as  a  judg- 
ment ;  for  an  award  regularly  made  by  an  arbitrator,  to  whom 
matters  in  difference  are  referred,  is  conclusive,  in  an  action  at  law, 
between  the  parties  to  the  reference,  upon  all  matters  within  the 
submission.     It  is  generally  likened  to  the  judgment  of  a  Court  of 
Judicature :  as  far  as  regards  the  effect  of  an  award,  upon  suits 
for  the  same  cause  of  action,  they  are  similar.     Thus,  like  the 
judgment  of  a  court  of  concurrent  jurisdiction,  an  award,  as  a 
plea  in  bar,  or  as  evidence,  is  conclusive  between  the  same  parties, 
upon  the  same  matters  directly  in  question.     Phillips  on  Ev.  381 ; 
Watson  on  Jlrbitr.  141,  146.     In  answer  to  this,  it  is  said,  that  the 
award  may  be  set  aside ;  but  the  same  is  true  of  a  judgment  by 
default.     It  may  be  admitted,  as  has  been  contended,  that  neither 
personal  or  real  property  is  transferred  by  the  mere  force  of  an 
award.     But  in  Gascoigne  v.  Edwards  et  aL,  on  the  authority  of 
Crofts  v.  Harris,  (Carthew  187),  it  is  ruled  that  an  arbitrament, 
without  performance,  is  a  good  plea,  when  the  parties  have  mu- 
tual remedies.     So  a  right  to   any  species  of  property  may  be 
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ascertained,  so  as  to  give  the  party  in  whose  favour  the  award  is 
made,  a  possessory  remedy  for  the  recovery  of  it ;  for  if  two  per- 
sons submit  to  arbitration  a  dispute  respecting  the  right  to  certain 
land,  or  other  property,  when  the  arbitrator  ascertains  in  whom 
the  property  belongs,  the  parties  are  concluded  by  the  award. 
Thus  in  Doe  on  the  demise  of  Morris  and  others  v.  Rosser,  (3  East 
15),  it  was  held,  that  where  the  lessor  of  the  plaintiff  and  the  de- 
fendant in  the  ejectment  had  before  referred  their  right  to  the 
land  to  an  arbitrator,  who  had  awarded  in  favour  of  the  lessor,  the 
award  concludes  the  defendant  from  disputing  the  lessor's  title,  in 
an  action  of  ejectment.  The  court  say,  the  award  cannot  have 
the  operation  of  conveying  the  land  ;  but  there  is  no  reason  why 
the  defendant  may  not  conclude  himself,  by  his  own  agreement, 
from  disputing  the  title  of  the  lessor  in  ejectment.  The  parties 
consented  that  the  award  of  the  arbitrator  chosen  by  themselves 
should  be  conclusive  as  to  the  right  to  the  land  in  controversy 
between  them.  And  this  is  sufficient  to  bind  them  in  the  action 
of  ejectment.  Upon  a  similar  principle,  it  has  been  held,  that  if 
one  party  agrees  in  writing  with  another,  that  he  shall  own  and 
hold  a  piece  of  land  to  him  and  his  heirs,  and  he  delivers  him  the 
possession,  and  that  possession  is  held  and  enjoyed  for  a  time  be- 
yond the  memory  of  man ;  in  such  case,  though  the  writing  be 
deficient  in  the  requisite  terms  to  pass  a  fee,  the  party  will  be 
concluded  by  his  agreement  and  subsequent  acts,  from  disputing 
the  title.  Emans  v.  Turnbull,  (2  Johns.  313,  322).  The  cases  go 
on  the  ground  of  an  estoppel,  which  is  as  well  applicable  to  an 
award  as  to  a  judgment,  between  the  same  parties.  If,  therefore, 
a  judgment  would  conclude  the  right,  by  parity  of  reasoning  an 
award  would  do  so  likewise.  If  the  principals  would  have 
concluded  themselves  from  asserting  their  equitable  right  to  the 
money  in  controversy,  by  obtaining  a  judgment  against  the  factor, 
for  the  same  reason  they  have  concluded  themselves  by  the  award 
in  question. 

Nay  more ;  the  case  may  be  presented  in  a  stronger  point  of 
view;  for  the  facts  assimilate  it  rather  to  a  judgment  executed, 
than  to  judgment  simply,  without  more.  For  the  effect  of  the 
award,  and  the  proceedings  on  it,  has  been,  that  all  the  property 
of  the  factor  passed,  and  is  now,  for  aught  that  appears,  in  the 
hands  of  the  representatives  of  the  assignee ;  which  representatives 
or  assignees  are  claiming  the  right  to  be  permitted  to  go  against 
this  fund.  A  commission  of  bankruptcy  is  considered  by  the 
court  as  a  species  of  execution ;  and  for  this  reason,  the  chancellor 
exercises  the  same  discretionary  power  over  it,  to  prevent  the 
abuse  of  it  as  a  process,  as  the  other  courts  are  in  the  habit  of 
exercising  over  their  respective  writs  and  executions.  Eden  on 
Bankruptcy  431 ;  1  Rose  283.  Now  as  to  the  effect  of  a  judgment,  it 
is  very  true,  as  is  said  by  Chancellor  Kent,  (2  Kent's  Com.  388), 
that  there  are  many  conflicting  decisions  in  the  books,  whether  a 
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recovery  by  judgment,  in  trespass  or  trover,  of  the  value  of  chat- 
tels, does  by  implication  of  law,  per  se,  amount  to  a  transfer  of  the 
title  to  the  defendant,  or  those  who  hold  under  him,  without  pay- 
ment or  satisfaction  of  the  judgment.  But  although  this  be  so, 
yet  since  the  case  of  Floyd  v.  Browne,  (1  Rawle  121),  and  Marsh 
v.  Pier,  (4  Rawle  273),  it  is  not  an  open  question  in  this  State.  A 
judgment  for  the  value  of  the  chattel  is  placed  on  the  same  footing 
as  an  actual  satisfaction,  and  consequently  devests  the  plaintiffs' 
title.  But  this,  properly  considered,  is  a  much  stronger  case ;  for 
it  is  not  the  case  of  a  divestiture  of  title ;  for,  as  has  been  already 
shown,  the  title  to  the  debt  was  already  in  the  factor.  To  him 
only  was  the  debtor  legally  responsible.  It  is  only  upon  equitable 
grounds  that  he  can  entitle  himself,  as  against  the  factor,  who 
resists  his  right  to  claim  this  fund.  And  the  great  point  in  the 
cause  is,  whether  he  has  not,  by  his  own  act,  estopped  or  concluded 
himself  from  the  equitable  right,  which  he  otherwise  would  have 
had,  to  the  proceeds  of  the  goods.  By  the  proceedings  on  the 
award,  he  elected  to  consider  the  factor  as  his  debtor ;  for  it  is 
only  on  that  ground  that  he  could  claim  an  award  against  him. 
The  pretensions  are  inconsistent  with  each  other ;  for  it  is  on 
the  allegation  that  Allen  had  ceased  to  be  a  debtor,  by  payment 
of  the  money  to  Roberts,  that  the  arbitrator,  at  the  instance 
of  the  principals,  charged  the  factor  with  the  debt.  But  what 
would  be  the  practical  effect  of  this  doctrine  1  It  would  be 
this ;  to  deprive  the  factor  of  a  legal  right,  and  to  compel  him 
to  resort  to  the  court  of  a  foreign  state,  to  relieve  himself  from 
the  effect  of  the  award.  This,  we  think,  would  be  unreason- 
able. For  a  Court  of  Chancery  would  not  deprive  a  party  of  a 
legal  advantage,  except  on  principles  of  the  purest  equity.  If  a 
foreign  factor,  in  anticipation  of  the  receipt  of  a  debt,  for  goods 
sold  on  account  of  his  principal,  sends  him  in  payment  a  bill  of 
exchange,  signed  by  himself,  which  is  not  accepted,  or  if  accepted, 
not  paid,  and  suit  is  brought  by  the  principal  on  the  bill,  and 
judgment  rendered,  can  it  be  doubted  that  this  is  an  election  by 
the  principal  to  consider  the  factor  as  his  debtor,  and  that  all  his 
equitable  remedy  against  the  original  debtor  is  relinquished  ?  By 
the  bill,  the  factor  has  rendered  himself  personally  liable;  and,  by 
accepting  the  bill  and  pursuing  it  to  judgment,  the  principal 
manifests  his  election,  that  he  shall  be  his  debtor,  and  thereby  dis- 
charges all  claim,  which  he  otherwise  might  have  had,  against  the 
person  to  whom  the  goods  were  sold.  We,  therefore,  are  of  the 
opinion,  that  although  Walker  &  Coggill  may  not  have  received 
actual  satisfaction,  yet  they  had  legal  satisfaction  for  this  debt. 
From  this  it  results  that  they  have  no  right,  either  legal  or  equi- 
table, to  the  fund  now  in  the  hands  of  the  administrators  of  Mer- 
rick.  As  a  corollary  from  this,  it  follows,  that,  after  the  award, 
the  debt  of  Allen  became  the  absolute  property  of  Roberts. 

It  remains  then  to  be  considered,  what  effect  the  proceedings  in 
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England  have  upon  that  right.  The  fund  is  claimed  by  the 
creditors  of  Roberts,  under  the  commission  of  bankruptcy  in 
England,  and  by  the  executors  of  Roberts  here.  It  is  clear  from 
the  facts  given  in  evidence,  that  Coggill  was  a  British  subject, 
voluntarily  residing  in  an  enemy's  country,  carrying  on  commerce 
there;  and  that,  as  such,  he  was  precluded  from  suing  in  the 
courts  of  Great  Britain.  O'Mealley  v.  Wilson,  (1  Camp.  482).  From 
this,  in  an  ordinary  case,  it  would  follow,  that  the  petition  of 
Walker  &  Coggill,  on  which  Roberts  was  declared  a  bankrupt, 
cannot  be  supported.  M'Conel  v.  Hector,  (3  Bos.  fy  Pul.  113); 
Roberts  v.  Hardy,  (3  Maule  fy  Selw.  533) ;  Griswold  v.  Wadding- 
ton,  (16  John.  438).  By  the  war  which  took  place  in  1812,  the 
partnership  was  dissolved,  and  no  legal  proceedings  could  be 
maintained  during  the  war,  by  them,  either  by  action,  arbitration, 
or  in  bankruptcy.  If  this  was  a  suit  against  a  debtor  of  Roberts, 
there  is  no  doubt  the  action  could  not  be  sustained  for  want  of  a 
good  petitioning  creditor.  But  was  there  not  a  good  petitioner 
here?  The  objection  is,  that  Coggill,  standing  in  the  situation  of 
an  alien  enemy,  could  not  maintain  a  suit ;  and  that  undoubtedly 
would  have  been  a  valid  objection,  if  taken  to  the  original  action. 
But  this  was  omitted ;  and  can  he,  or  any  other  person,  now  allege 
that  one  of  the  parties  was  an  alien  enemy,  and  had  no  right  to 
maintain  the  suit?  That  matter  has  passed  in  rent  judicatam,  and 
is  no  longer  the  subject  of  inquiry.  The  award,  as  a  judgment,  is 
conclusive  of  the  right,  which  cannot  be  disputed  in  any  other 
action.  That  a  judgment  alters  the  situation  of  petitioners  or 
bankrupt  creditors,  is  shown  by  Ex  parte  Charles,  (16  Fez.  256); 
In  the  matter  of  John  Charles,  (14  East  197).  For,  whatever 
doubt  there  may  be  as  to  whether  a  verdict  for  a  tort  will,  yet, 
where  there  is  a  judgment  on  the  verdict,  it  is  such  a  debt  as  will 
support  a  commission.  Vide  3  T.  R.  539 ;  4  T.  R.  570.  Here,  at 
the  time  the  act  of  bankruptcy  was  committed,  there  had  been  a 
judgment,  or  an  award,  which  is  the  same  thing,  for  the  debt  of 
the  petitioning  creditors.  This  debt  could  not  be  impeached  even 
directly,  much  less  can  it  be  impeached  indirectly,  by  investigating 
the  right  of  one  of  the  creditors  to  sue  in  the  courts  of  that  state. 
How  can  Roberts,  who  was  a  party,  and  who  omitted  to  take  the 
objection  at  the  proper  time,  be  permitted  now  to  call  into  ques- 
tion the  right  of  Coggill  to  maintain  the  action?  The  objection 
was  open  to  him  then,  and  if  he  failed  to  take  advantage  t)f  the 
defence,  his  mouth  is  ever  after  closed.  All  the  assignees  have  to 
do,  is  to  lay  the  judgment  or  award  before  the  court ;  and  this  we 
must  consider  as  conclusive  evidence  of  such  a  debt  as  will  sup- 
port the  commission.  The  petitioning  creditor  is  bound  to  support 
the  commission,  and  to  furnish  evidence  of  it ;  and  what  better 
evidence  can  be  required  of  the  debt,  than  the  judgment  of  a  court 
of  competent  jurisdiction?  In  1815,  Roberts  brought  suit  against 
Hardy,  Walker  and  at,  the  commissioners  under  the  bankruptcy, 
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in  trespass  for*  false  imprisonment ;  and  this,  after  a  full  hearing, 
was  decided  against  him.  It  is  a  matter  of  no  consequence  why 
it  was  so  ruled ;  it  is  sufficient  that  judgment  passed  against  him, 
in  a  suit,  the  object  of  which  was  to  try  this  question.  It  also 
appears  that  application  has  been  made  for  a  supersedeas,  but 
without  success.  Under  all  the  circumstances,  the  bankrupt 
would  be  restrained  from  disputing  the  validity  of  the  commission. 
It  perhaps  may  be  unnecessary  to  decide  whether,  after  such  lapse 
of  time,  the  chancellor  would  supersede  the  commission.  It  is 
sufficient  that,  though  applied  to,  he  has  not  thought  proper  to  do 
so ;  and,  until  it  be  done,  there  is  nothing  in  the  case  to  prevent 
the  assignees  from  sustaining  a  suit  to  recover  the  debt — more 
especially,  as  here,  where  the  debtor  does  not  take  the  objection, 
but  it  comes  from  the  bankrupt  himself.  A  bankrupt,  who  has 
submitted  for  a  considerable  length  of  time  to  his  petition,  cannot 
petition  to  supersede  it.  Flower  v.  Herbert,  (2  Fez.  326).  No  case 
has  been  cited  where  the  bankrupt  himself  has  been  permitted, 
under  the  circumstances  here  presented,  to  interpose  an  objection 
to  the  recovery  of  the  debt  from  his  debtors,  by  his  assignee,  on 
the  allegation  of  the  want  of  a  good  petitioner's  debt.  A  chan- 
cellor would,  I  conceive,  enjoin  him  from  intermeddling  with  such 
a  suit.  For,  in  the  case  of  Lowndes  v.  Cornford,  (18  Vez.  299), 
Lord  Eldon  observed  that  he  would  not  suffer  a  bankrupt  to 
try  his  commission  by  action  against  his  debtors ;  and  where  a 
debtor  was  harassed  between  a  bankrupt  and  his  assignees,  he 
granted  an  injunction,  upon  a  bill  of  interpleader. 

But  it  is  said  that  the  bankrupt  of  a  foreign  country  is  incapable 
of  operating  a  legal  transfer  of  property  in  the  United  States. 
And  from  it  is  inferred  that  the  committee  of  a  bankrupt  in  Eng- 
land cannot  sustain  a  suit  to  recover  a  debt  due  the  bankrupt  in 
this  country.  But  we  think  it  definitively  settled  that  a  foreign 
assignee  in  bankruptcy  may  sue  in  the  courts  of  Pennsylvania,  in 
the  name  of  the  bankrupt,  for  the  assets  of  the  estate,  and  recover 
them,  unless  as  against  the  rights  of  an  American  creditor.  In 
England,  the  rule  is  well  established  that  the  property  of  a*  bank- 
rupt passes  to  his  assignees,  wherever  it  may  be  situated,  in  the 
same  manner  as  upon  a  voluntary  assignment,  modified  by  the  law 
of  the  country  in  which  the  property  may  be  situated.  And  this, 
we  conceive,  is  shown  by  Judge  King  (2  Ash.  315)  to  be  the  law 
of  this  state.  Bankruptcy  in  a  foreign  state  does  not  operate  as 
an  absolute  transfer  of  the  bankrupt's  estate  in  this  country ;  but, 
subject  to  the  rights  of  creditors,  it  gives  the  assignee  an  equitable 
interest  in  his  effects.  A  legal  title  to  the  choses  in  action,  does 
not  pass  to  his  assignee ;  but,  subject  to  the  rights  of  American 
creditors,  an  equitable  one  does.  In  Abraham  v.  Plestoro,  (3  Wend. 
535),  since  recognised  in  Willinhv.  Renwick,  and  Johnson  v.  Hunt, 
'23  Wend.  65,  87),  the  Court  of  Errors  in  New  York,  in  opposition 
to  the  opinion  of  the  Chancellor,  has  taken  a  different  view  of  the 
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subject.  But  the  rule  settled  in  that  state,  we  conceive  to  be  in 
hostility  to  the  principles  of  comity  which  ought  to  obtain  among 
commercial  nations.  Abraham  v.  Plestoro,  the  leading  case,  has 
been  considered  by  this  court  in  Lowry  v.  Hall,  (2  Watts  <5*  Serg. 
32),  and  its  authority  much  doubted.  Indeed,  this  doctrine  cannot 
well  stand  with  Mulliken  v.  Jlughinbaugh,  (1  Penn.  Rep.  117),  and 
with  the  case  of  Lowry  \.Hall,  above  cited.  The  rule  in  Pennsylvania 
is,  that  an  involuntary  transfer,  by  process  in  a  foreign  state,  will 
be  disregarded  only  so  far  as  to  protect  the  claims  of  our  own 
citizens.  The  extent  of  the  qualification  has  not,  so  far  as  I  am 
aware,  been  decided ;  that  is,  whether  the  claims  of  creditors  of 
the  bankrupt  at  the  time  of  the  suit  will  be  protected,  or  whether 
it  is  confined  to  creditors  of  the  bankrupt  at  the  time  of  the  assign- 
ment. On  this  point  we  give  no  opinion. 

From  these  premises  it  follows  that  the  assignee  of  Roberts,  viz., 
William  Walker,  was  entitled  to  the  money.  But  he  is  dead ;  and 
although  he  became  bankrupt,  yet,  as  trust  estates  do  not  pass  by 
the  assignment,  but  only  such  property  as  the  bankrupt  had  an 
equitable,  as  well  as  a  legal  title  in,  and  which  is  applicable  to 
the  payment  of  his  debts,  his  assignees  have  no  claim.  Scott  v. 
Surman,  (Willes  402);  Winch  v.  Keeley,  (1  T.  R.  619);  Carpenter 
v.  Marnell,  (3  B.  <£•  P.  40) ;  Gladstone  v.  Hadwen,  (1  Maule  fy  Seliv. 
526).  Nor  can  it  be  pretended  that  it  goes  to  his  personal  repre- 
sentatives. 

Since  the  death  of  William  Walker,  who  was  the  sole  assignee 
of  Roberts,  we  have  no  evidence  that  any  assignee  has  been 
appointed  in  his  stead.  There  is,  therefore,  no  person  now  ap- 
pearing in  this  court,  who  has  any  title,  legal  or  equitable,  to 
receive  this  money  from  the  administrators  of  Merrick. 

This  view  of  the  case  makes  it  obviously  unnecessary  to  decide 
whether  the  Orphans'  Court  have  power  to  compel  the  payment  of 
this  fund.  No  objection  seems  to  be  interposed  by  the  adminis- 
trators; and,  unless  there  are  creditors  of  Roberts,  which  does 
not  appear,  there  is  no  person  besides  who  has  any  interest  in  the 
question.  When  the  proper  party  appears,  they  may  elect  whether 
they  will  proceed  in  this  manner,  or  by  an  action  at  common  law. 
Until  then,  we  decline  giving  an  opinion  on  the  question  of  juris- 
diction. On  the  whole  case,  we  are  of  opinion  that  the  decree  of 
the  Orphans'  Court,  ordering  the  money  to  be  paid  to  the  assignees 
of  William  Walker,  be  reversed.  It  is  further  ordered  that  the 
cause  stand  over  for  further  hearing,  when  proper  parties  shall 
appear. 
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M'Caraher  against  The  Commonwealth. 

A  recorder  of  deeds  and  mortgages,  giving  a  certificate  that  he  has  searched 
and  could  find  no  mortgage,  and  charging  and  receiving  the  fee  allowed  by  law, 
is  liable  on  his  bond,  if  it  afterwards  appear  there  was  then  a  mortgage  on  record 
by  which  the  party  obtaining  the  search  is  prejudiced. 

The  sureties  are  liable  on  the  bond  for  all  that  the  principal  is. 

Though  the  penalty  of  an  official  bond  exceeds  that  directed  by  Act  of  Assem- 
bly, it  is  bad  only  for  the  surplus  ;  and  judgment  may  be  rendered  on  such  bond 
for  the  penalty  directed  by  the  Act,  and  damages  assessed  for  the  party  aggrieved 
within  that  sum. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  debt  on  an  official  bond,  brought  by  the 
Commonwealth  for  the  use  of  John  Jones  against  Alexander 
M'Caraher,  Mark  Richards  and  Joseph  S.  Riley,  in  which  the 
jury  found  the  following  special  verdict : 

On  the  27th  day  of  February  1830,  the  said  M'Caraher  and  the 
said  Richards  and  Riley  executed  a  bond  to  the  Commonwealth 
of  Pennsylvania  in  the  sum  of  84500,  conditioned  for  the  faithful 
performance,  by  said  M'Caraher,  of  the  duties  of  the  office  .of 
recorder,  as  aforesaid,  according  to  the  Act  of  Assembly,  &c. 

Pennsylvania,  ss. : 

Know  all  men  by  these  presents,  that  we,  Alexander  M'Cara- 
her, Mark  Richards  and  Joseph  S.  Riley,  are  held  and  firmly 
bound  unto  the  Commonwealth  of  Pennsylvania,  for  the  use 
thereof,  in  the  sum  of  $4500,  lawful  money,  to  be  paid  to  the  said 
Commonwealth,  to  the  which  payment  well  and  truly  to  be  made 
and  done,  we  bind  ourselves  jointly  and  severally,  for  and  in  the 
whole,  our  heirs,  executors  and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals,  dated  the  27th  day  of  February 
1830. 

Whereas  the  said  Alexander  M'Caraher  has  been  duly  ap- 
pointed  recorder  of  deeds  in  and  for  the  city  and  county  of  Phila- 
delphia, by  commission  from  the  Governor  of  this  Commonwealth, 
bearing  date  the  22d  day  of  February  1830  :  Now,  the  condition 
of  this  obligation  is  such,  that  if  the  above  bounden  Alexander 
M'Caraher  shall  and  does  well  and  truly  and  faithfully,  in  all 
things,  execute  and  perform  the  duties  of  the  said  office  according 
to  law,  and  shall  also,  well  and  faithfully  account  for  and  pay  over 
into  the  State  treasury,  all  public  moneys  which  shall  come  to  his 
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hands  from  time  to  time,  during  his  continuance  in  the  said  office, 
and  also  shall,  when  thereunto  lawfully  required,  deliver  up  the 
records  and  other  writings  with  the  seals,  to  the  said  office  belong- 
ing, safe  and  undefaced  to  his  lawful  successor  therein,  then  this 
obligation  to  be  void,  or  else  to  be  and  remain  in  full  force  and 
virtue. 

Sealed  and  delivered  in  presence  of  us, 

Henry  D.  Stown,  A.  M'CARAHER,  [L.  s.] 

James  M'Caraher,  MARK  RICHARDS,  [L.  s.] 

JOSEPH  S.  RILEY.  [L.  s.] 

After  the  making  of  the  said  writing  obligatory,  and  while  the 
said  M'Caraher  was  recorder  of  deeds  as  aforesaid,  the  above 
named  John  Jones  being  in  treaty  for  the  purchase  from  one  Henry 
Steel  and  Patience  his  wife,  of  a  certain  lot  of  ground  and  brick 
messuage  thereon  erected,  situate  on  the  east  side  of  Delaware 
Twelfth  street,  in  the  district  of  Moyamensing  and  county  of 
Philadelphia,  did  on  the  26th  day  of  November  1833,  through  his 
agent,  Mr  Isaac  Elliott,  request  the  said  M'Caraher,  then  being 
recorder  as  aforesaid,  to  certify  whether  there  remained  on  record 
unsatisfied  any  mortgage  or  mortgages  on  the  said  premises,  or 
any  part  thereof,  given  by  Isaac  Norris,  Henry  Steel,  or  Patience 
M.  Steel,  since  April  1st,  1833.  The  said  M'Caraher,  as  recorder 
aforesaid,  did,  on  the  26th  day  of  November  1833,  give  to  the  said 
John  Jones  a  certificate  under  his  hand  and  seal  of  said  office,  and 
for  the  same  received  from  him  a  fee  of  75  cents,  stating,  that  on 
searching  the  records  of  mortgages  for  the  city  and  county  of 
Philadelphia,  he  did  not  find  any  unsatisfied  mortgage  of  the  said 
premises  by  Isaac  Norris,  Henry  Steel,  or  Patience  M.  Steel,  since 
1st  April  1833. 

CERTIFICATE. 

"  All  that  lot  of  ground  and  brick  messuage  thereon  erected, 
situate  on  the  east  side  of  Delaware  Twelfth  street,  at  the  distance 
of  34  feet  southward  from  the  south  side  of  Bedford  street,  in  the 
township  of  Moyamensing  and  county  of  Philadelphia,  containing 
in  front  on  Twelfth  street  17  feet,  and  in  depth  58  feet  6  inches, 
more  or  less." 

Please  to  certify  whether  there  remains  on  record  unsatisfied, 
any  mortgage  or  mortgages  on  the  above  described  premises,  or 
any  part  thereof,  given  by  Isaac  Norris,  Henry  Steel,  or  Patience 
M.  Steel,  since  April  5th,  1833. 

To  ALEXANDER  M'CARAHER,  ESQ.,  Recorder. 

On  searching  the  records  of  mortgages  for  the  city  and  county 
of  Philadelphia,  I  do  not  find  any  unsatisfied  mortgages  of  the 
premises,  by  Isaac  Norris,  Henry  Steel,  or  Patience  M.  Steel,  since 
April  1st,  1833. 

[75  paid.   Seal.]     Witness  my  hand  and  seal  of  office,  the  26th 
November  1833.  A.  M'CARAHER,  Recorder. 


Dec.  1842.]  OF  PENNSYLVANIA.  23 

[M'Caraher  v.  The  Commonwealth.] 

After  receiving  this  certificate  and  confiding  therein,  to  wit,  on 
the  27th  day  of  November  1833,  the  said  John  Jones  purchased 
the  said  premises  from  the  said  Henry  Steel  and  Patience  M.  Steel, 
by  deed  bearing  date  the  day  and  year  last  aforesaid,  for  the  con- 
sideration of  8600,  subject  to  a  rent  charge  of  $23,  as  and  for  pre- 
mises free  from  any  unsatisfied  mortgage  by  said  Isaac  Norris, 
Henry  Steel,  or  Patience  M.  Steel.  At  the  time  the  said  certifi- 
cate was  so  given,  there  was,  in  fact,  on  the  records  of  mortgages 
for  the  city  and  county  of  Philadelphia,  an  unsatisfied  mortgage 
of  the  said  premises,  given  by  the  said  Henry  Steel  and  Patience 
M.,  his  wife,  to  Isaac  Norris,  Esq.,  bearing  date  the  20th  day  of 
September  1833,  and  recorded  on  the  same  day  in  the  office  for 
recording  deeds,  &c.  for  the  said  city  and  county,  in  mortgage 
book  A.  M.,  No.  16,  p.  680,  to  secure  a  bond  given  by  said  Henry 
Steel  to  the  said  Isaac  Norris,  in  the  penal  sum  of  $582,  con- 
ditioned for  the  payment  of  $291  on  the  1st  day  of  January  next, 
after  the  date  thereof.  The  said  mortgage,  before,  at  and  after 
the  giving  the  said  certificate,  and  until  as  hereinafter  mentioned, 
remained  unsatisfied  on  the  said  premises. 

The  said  Isaac  Norris,  afterwards,  to  wit,  on  the  21st  day  of 
February  1835,  entered  judgment  on  said  bond,  and  under  the 
warrant  of  attorney  accompanying  the  same,  in  this  court,  to  De- 
cember term  1834,  No.  402,  and  afterwards  to  September  term 
1835,  No.  229,  in  this  court,  sued  out  a  scire  facias  on  the  said 
mortgage,  and  obtained  judgment  and  execution  thereon,  under 
which  the  said  premises  were  advertised  to  be  sold  by  the  sheriff, 
on  the  26th  November  1838.  Whereupon,  the  said  John  Jones, 
on  the  26th  day  of  November  1838,  and  before  any  sale  thereof, 
paid  to  the  sheriff  the  sum  of  $411.72,  the  amount  of  the  said 
judgment  on  the  mortgage,  with  interest  and  costs  of  suit,  and 
brought  this  action  to  recover  from  the  said  M'Caraher  and  his 
sureties  in  the  official  bond  above  mentioned,  the  amount  of  da- 
mages sustained  by  him,  by  reason  of  the  omission  to  certify  the 
said  mortgage  as  above  set  forth.  Notice  was  given  by  the  said 
John  Jones  to  said  M'Caraher  of  the  said  mortgage,  on  the  6th 
of  February  1835,  and  the  judgment  and  execution  thereon,  on  the 
22d  of  November  1838. 

And  the  jury  say  that  they  are  ignorant,  in  point  of  law,  on 
which  side  they  ought,  upon  these  facts,  to  find  the  issue.  That, 
if  upon  the  whole  matter,  the  court  shall  be  of  opinion  that  the 
plaintiff  is  entitled  to  judgment,  then  they  find  for  the  Common- 
wealth, in  the  sum  of  $4500,  and  for  the  said  John  Jones,  in  the 
sum  of  $459.51,  with  6  cents  damages  and  costs  ;  but  if  the  court 
are  of  a  different  opinion,  then  they  find  for  the  defendants. 

The  court  entered  judgment  for  the  plaintiff,  and  the  defendants 
assigned  it  for  error ;  because, 

1.  The  facts  found  by  the  jury  were  insufficient  to  create  any 
liability  on  the  part  of  defendants,  Riley  and  Richards. 
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2.  There  was  nothing  in  the  facts  found  by  the  jury,  which 
amounted  to  a  breach  of  the  condition  of  the  bond  declared  upon. 

3.  Because  the  omission,  by  M'Caraher,  of  the  mortgage  from 
his  certificate  of  search,  mentioned  in  the  special  verdict,  was  not 
such  a  breach  of  his  official  duties  as  would  render  him  or  his 
sureties  liable  on. the  bond. 

4.  Because  it  is  not  one  of  the  duties  of  the  office  of  Recorder 
of  deeds,  to  certify  whether  there  are  any  unsatisfied  mortgages 
of  record  in  the  said  office. 

5.  Because  an  engagement  to  make  such  certificate,  if  binding 
at  all,  is  a  mere  personal  contract,  and  not  an  official  duty,  on  the 
part  of  the  Recorder. 

6.  Because  the  omission  of  M'Caraher  to  certify  as  aforesaid,  if 
it  even  rendered  him  liable,  would  not  warrant  a  judgment  against 
him  in  this  action,  the  said  action  being  joint  against  himself  and 
sureties. 

Markland  and  Broom,  for  the  plaintiff  in  error. 

The  sureties  are  not  liable,  if  the  Recorder  honestly  searches 
and  cannot  find  the  mortgage  in  the  index.  The  office  and  duty 
of  the  Recorder  is  only  to  certify  the  records  found  in  the  office, 
and  give  fair  copies  and  exemplifications  of  them;  and  for  this  he 
is  responsible.  He  is  not  bound  to  certify  whether  any  can  be 
found  there,  nor  is  he  entitled  to  a  fee  for  certifying  that  none 
could  be  found  there.  If  the  party  wishes  to  be  satisfied  whether 
or  not  a  mortgage  is  recorded,  he  may  search  for  himself.  The 
only  certificate  the  officer  can  legally  charge  for,  is  the  certificate 
of  the  copy  of  a  record  found  in  the  office.  The  liability  of  sureties 
is  not  to  be  extended  by  implication.  Hurlst.  on  Bonds  108;  9 
Wheat.  680;  15  Peters  208;  3  Harr.  $  M 'Henry  216;  1  Bar.  $ 
Cress. 491 ;  Theob.  Prin.  $  Surety  72. 

The  only  Act  in  force  when  this  bond  was  taken,  the  Act  of  19th 
March  1777,  directs  that  the  bond  of  the  Recorder  of  Deeds  for 
the  city  and  county  of  Philadelphia  shall  be  in  £1500,  which  is 
equal  to  $4000.  This  bond  is  in  $4500,  and,  not  being  taken 
according  to  the  directions  of  the  Act,  is  void.  It  cannot  be  con- 
sidered a  voluntary  bond. 

M'Call,  contra,  insisted  that  the  last  point  was  a  surprise  upon 
him,  not  being  assigned  for  error,  nor  taken  in  the  court  below ; 
but  contended  the  bond  was  good  for  the  amount  directed  by  the 
Act ;  the  surplus  might  be  rejected.  United  States  v.  Brown,  (Gilp. 
155) ;  8  Mass.  153. 

As  to  the  principal  question,  it  is  clear  from  the  fee-bill  that  to 
search  is  the  duty  of  the  Recorder;  for  it  gives  a  fee  for  recording 
and  exemplifying  deeds  and  other  writings,  and  also  for  every 
search,  when  no  other  duty  is  performed  for  which  fees  are  given. 
And  in  Harrison  v.  Ellmaker,  (4  Rawle  162),  it  is  said  the  Recorder 
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is  entitled  to  a  fee  for  merely  certifying  the  date  of  a  deed.  The 
sureties  are  bound  for  whatever  it  is  the  duty  of  the  Recorder  to 
do.  15  S.  $  R.  100;  6  Dall.  95 ;  6  Binn.  292 ;  12  S.  #  R.  313. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  responsibility  of  the  sureties  in  this  case 
cannot  be  distinguished  from  that  of  the  principal.  The  condition 
of  the  bond  is  the  same  as  to  all  the  obligors,  that  isj  for  the  faithful 
discharge  of  duty  in  the  office  of  Recorder  of  Deeds ;  and  whatever 
is  a  breach  of  condition  as  to  the  Recorder,  is  equally  so  as  to  the 
other  obligors.  Farmers'  Bank  v.  Boyer,  (16  S.  fy  R.  50).  This 
raises  the  question  whether  the  Recorder,  by  giving  a  certificate 
that  he  has  searched  and  could  find  no  mortgage,  and  charging 
and  receiving  the  fee  allowed  by  the  Act  of  Assembly  in  such  case, 
has  violated  the  condition  of  the  bond,  when  it  afterwards  appears 
that  a  mortgage  then  existed  on  the  record,  by  which  the  party 
obtaining  the  search  has  been  prejudiced.  I  state  it  thus  particu- 
larly, because,  in  the  present  instance,  there  are  no  facts  mentioned 
from  which  it  might  be  argued,  either  from  the  position  or  conduct 
of  the  party  aggrieved,  or  of  the  officer,  that  the  liability  of  the 
latter  was  removed  or  extenuated  in  consequence  of  any  peculiar 
circumstances  attending  the  transaction. 

Neither  the  Acts  of  Assembly  requiring  official  bonds,  nor  the 
bonds  themselves,  define  the  details  of  duty  appurtenant  to  an  office 
to  which  the  party  is  appointed,  nor  indeed  could  it  well  be  done. 
It  is  obvious  that  the  extent  of  duty  in  an  office  must  vary  with  its 
nature,  and  perhaps  there  is  not  one  in  which  these  details  could 
be  expressly  defined  and  set  out.  The  Act  of  Assembly  contents 
itself  with  imposing  an  obligation  to  perform  the  duties  of  the 
office,  leaving  the  character  and  bounds  of  those  duties  to  be  settled 
by  the  nature  of  the  office,  by  general  principles  of  convenience, 
policy  and  public  security,  by  usage,  and  by  such  matters  of 
express  legislation  as  may  be  connected  with  the  subject.  The 
party  seeking  the  office  (and  universally,  wre  may  say,  these  offices 
are  sought  for  the  emoluments  attached  to  them),  takes  it  with  the 
condition  annexed  of  giving  bond  with  sureties  conditioned,  in 
general  terms,  to  fulfil  and  discharge  all  the  duties  annexed  by 
law  to  the  office ;  and  upon  such  bond  being  prepared  and  sent  to 
him  by  the  Executive  Department,  executes  and  returns  it,  thereby 
subjecting  himself  to  the  liabilities  involved  by  law  in  the  exercise 
of  the  office,  whatever  they  may  be.  Without  so  doing,  he  knows 
that  he  cannot  enter  on  the  duties  of  the  office,  or  hold  the 
appointment. 

What,  then,  are  the  duties  annexed  by  law  to  any  office,  which 
the  officer  thus  undertakes  to  discharge  faithfully  ?  The  solution 
of  this  question  must  result,  I  think,  from  a  consideration  of  the 
nature  and  character  of  the  office,  and  a  determination  of  what 
constitute  essential  or  vital  parts  of  it ;  for  thus  much,  at  least, 
v.  —  4  c 
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may  be  said,  that  whatever  constitutes  an  essential  or  vital  part 
of  the  office,  so  that  without  it  the  design  and  object  of  the  office 
cannot  be  attained,  must  necessarily  be  ranked  amongst  the  duties 
which  the  officer  is  bound  to  fulfil :  and  as  the  character  and 
design  of  different  offices  are  different,  the  duties  of  the  officer  vary 
accordingly  —  that  being  an  appropriate  and  necessary  duty  in 
one  office,  which  is  of  no  importance,  or  altogether  unknown,  in 
another. 

To  limit,  however,  our  present  inquiry  to  the  office  of  Recorder 
of  Deeds  and  Mortgages,  let  us  examine  the  object  and  design  of 
the  office.  This  office,  though  unknown  to  the  English  common 
law,  has  been  coeval  with  our  province  and  state ;  being  part  of 
the  laws  agreed  upon  in  England  between  William  Penn  and  the 
first  purchasers  in  1682,  and  reduced,  after  various  efforts,  to  a 
regular  system  by  the  Act  of  1715,  which  continues  to  be  the 
foundation  of  our  code  on  the  subject;  and  this  office  may  be  said 
to  form  the  pivot  on  which  all  our  titles  to  real  estate  turn.  The 
design  of  it  has  been  to  furnish  a  permanent  record  of  all  titles 
and  muniments  of  real  estate,  and  many  of  personal,  to  which 
parties  may  have  recourse  for  exemplifications  that  have  the  same 
force  and  efficacy  as  the  originals.  But  there  is  another  equally, 
if  not  more,  important  design,  which  is,  to  enable  all  persons  to 
obtain  knowledge  of  the  state  of  titles  to  real  estate  by  deeds  and 
conveyances,  and  also  of  charges  and  encumbrances  existing  on 
them  by  way  of  mortgage.  Hence  it  has  been  the  practice  of 
conveyancers  and  others,  I  presume  from  its  earliest  establishment, 
to  cause  searches  to  be  made  for  existing  conveyances,  mortgages 
and  encumbrances ;  and  in  fact,  without  such  search,  there  would 
be  no  safety,  since  titles  by  mortgage  depend,  for  their  efficacy 
among  us,  not  less  on  their  due  execution,  than  on  the  regularity 
and  priority  of  their  recording.  Mortgages  have  priority  only 
from  the  date  of  recording;  and  who  would  take  a  mortgage  as  a 
security  for  money,  if  he  could  not  be  certain  as  to  the  existence 
of  prior  encumbrances  ? 

Search,  then,  is  of  the  essence  of  the  office — indispensable  to 
effect  the  design  of  its  establishment,  and  to  give  certainty  and 
security  to  the  community.  That  being  the  case,  who  is  to  make 
that  search  1  Surely  not  any  and  everybody  that  may  desire  it. 
That  has  never  been  the  practice;  and  indeed,  especially  in  such 
an  office  as  our  recording  office  here,  it  would  be  impracticable 
from  the  throng  of  applicants,  and  would  moreover  subject  the 
records  to  many  hazards,  from  carelessness,  wantonness,  and  even 
fraudulent  design.  The  Recorder  and  his  confidential  clerk  have, 
therefore,  usually  made  the  searches  and  given  a  certificate ;  and 
for  these  the  fee-bill  allows  him  a  fee.  No  stronger  evidence  can 
be  given  of  the  duty  of  an  officer,  than  that  the  law  gives  him  a 
fee  for  the  performance  of  it. 

If  the  search,  then,  be  within  the  prescribed  duty  of  the  Re- 
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corder,  is  he  not  bound  to  perform  it  faithfully  1  or,  in  other  words, 
to  make  a  true  search,  and  give  a  true  certificate  ?  and  is  he  not 
responsible  if  he  does  otherwise  ?  Or  can  it  be  maintained  that, 
though  he  is  bound  to  search,  yet  the  party  must  take  the  certifi- 
cate as  he  gets  it — the  officer  not  being  liable  for  its  incorrectness, 
whatever  prejudice  may  ensue  ?  Pursuing  the  same  process  of 
reasoning  as  before,  viz.,  the  design  and  object  of  such  an  office,  it 
seems  to  me  it  is  only  by  holding  the  officer  responsible,  at  least, 
prima  facie,  for  an  untrue  certificate,  that  security  can  be  obtained. 
Who  could  rely  on  a  search  made  in  private,  and  a  certificate  of 
the  result,  if  there  were  no  responsibility  by  the  officer  whether  it 
were  true  or  false  ?  It  would  be  a  temptation  to  indolence  and 
carelessness.  Purchasers,  creditors  and  mortgagees,  would  leap 
in  the  dark,  taking  the  risk  of  latent  transfers  or  encumbrances. 
The  usefulness  of  the  office  would  be  nearly  destroyed.  Every 
consideration  of  policy  and  security  to  titles,  requires  the  exaction 
of  the  utmost  vigilance  in  the  officer.  In  this  the  law  demands  no 
impossibility  or  insuperable  difficulty.  Experience  has  proved 
that,  whilst  the  public  have  been  secured  under  the  existing  prac- 
tice, the  instances  of  resort  against  the  officer  are  rare.  If  there 
be  a  risk  to  the  officer  attending  this  rule,  qui  sentit  commodum 
sentire  debet  et  onus.  More  care  and  vigilance  ought  to  be  and 
are  required  of  officers  appointed  by  the  law  to  guard  the  interests 
of  the  community,  and  who  are  paid  for  it  by  them,  than  in  ordi- 
nary cases.  As  to  the  form  of  the  certificate  that  the  officer  could 
not  find  a  mortgage,  this  is,  in  common  understanding  and  effect, 
a  certificate  that  none  existed  ;  since,  if  it  were  there,  it  was  his 
duty  to  find  and  certify  it,  at  least  till  some  good  reason  is  given 
why  he  did  not.  We  are  therefore  of  opinion  that  there  was  no 
error  in  rendering  judgment  for  the  plaintiff. 

A  new  objection  has  been  raised  on  the  argument  here,  which 
was  not  mentioned  in  the  court  below,  nor  is  it  contained  among 
the  errors  assigned ;  and  in  such  case  the  rule  is,  that  unless  it 
goes  to  the  merits,  we  jvill  not  reverse  on  account  of  it.  That 
exception  is,  that  the  Act  of  14th  March  1777  directs  the  Recorder 
of  Deeds  to  give  a  bond  in  the  sum  of  £1500,  (equal  to  $4000) ; 
whereas  the  present  bond  is  in  the  penal  sum  of  $4500,  and  there- 
fore not  in  conformity  with  the  Act,  and  void.  In  this  case  it 
makes  no  difference  in  the  result,  whether  the  true  sum  is  $4000 
or  $4500,  as  the  damages  recovered  are  much  less  than  the  smallest 
of  these. 

Under  what  authority  the  Secretary  of  the  Commonwealth  took 
the  bond  in  this  sum,  I  have  not  been  able,  after  inquiry,  to  ascer- 
tain. But  we  are  of  opinion  that  if  it  exceeds  the  amount  directed 
by  the  Act,  it  is  good  for  that  amount,  and  void  only  for  the 
residue.  United  States  v.  Howell,  (4  Wash.  C.  C.  620) ;  Common- 
wealth v.  Laub,  (1  W.  4-  S.  263) ;  United  States  v.  Brown,  (Gilp. 
155) ;  8  Mass.  153. 

Judgment  affirmed  for  $4000  penalty. 
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Schuylkill  Navigation  Company  against  Harris. 

A  release  under  seal  to  an  interested  witness  imports  a  sufficient  considera- 
tion to  make  it  valid;  but  if  without  seal,  and  no  consideration  is  expressed  or 
proved,  it  must  be  regarded  as  without  consideration,  and  insufficient. 

The  hands  employed  by  the  master  of  a  boat  are  competent  witnesses  for  the 
owner,  in  an  action  by  him  to  recover  damages  for  an  injury  to  the  boat. 

In  a  suit  against  a  canal  company  to  recover  damages  for  an  injury  to  the 
plaintiff's  boat,  occasioned  by  the  misconduct  of  one  of  the  defendants'  lock- 
keepers,  the  master  of  the  boat  is  not  a  witness  for  the  plaintiff,  without  a  release, 
where  it  is  alleged  the  injury  arose  from  the  master's  mismanagement. 

Quaere,  whether  the  plaintiff's  calling  and  examining  the  master  on  the  trial, 
as  a  witness,  would  not  remove  the  objection  that  his  evidence  tended  to  excul- 
pate himself. 

However  that  may  be,  it  would  not  make  his  deposition,  previously  taken, 
evidence  in  the  cause. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, in  which  Thomas  J.  Harris  brought  this  action  on  the 
case  against  the  plaintiffs  in  error,  and  obtained  a  verdict  and 
judgment.  The  plaintiff  offered  in  evidence  certain  depositions 
and  releases ;  the  admission  of  which  was  assigned  for  error.  The 
case  is  fully  stated  in  the  opinion  of  the  court. 

W.  M.  Tilghman  and  B.  Tilghman,  for  plaintiff  in  error,  cited 

I  Camp.  251;  8  Taunt.  454 ;  5  Carr.  $  P.  454,  (24  E.  C.  L.  402) ; 
3  Carr.  <$>  P.  305,  (14  E.  C.  L.  319) ;  1  Moo.  $  Malk.  319,  (22  E. 
C.  L.  321) ;  1  Esp.  164;  4  T.  R.  589 ;  1  Cow.  515;  3  Wend.  180 ; 
19  Ib.  496 ;  1  Rawle  197. 

Mattery,  contra,  referred  to  11  Moore  342,  (22  E.  C.  L.  410); 

II  E.G.  L.  378 ;  1  Metcalf  521 ;  3  Phil.  Eu-260  (note) ;  1  Camp.  37. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  brought  by  Thomas  J.  Har- 
ris against  the  Schuylkill  Navigation  Company,  to  recover  com- 
pensation for  a  loss  sustained  by  him  in  consequence  of  an  injury 
done  to  his  boat  in  their  canal,  occasioned  by  the  mismanagement, 
or  want  of  the  exercise  of  due  care  and  skill  on  the  part  of  one  of 
their  lock-keepers,  when  the  boat  was  approaching  and  about  to 
enter  the  lock  of  which  he  had  the  charge.  The  plaintiff  offered 
to  read  in  evidence  the  deposition  of  John  Williams,  the  captain 
of,  or  person  to  whom  he  had  entrusted  the  direction  and  manage- 
ment of  the  boat  at  the  time  the  accident  happened  which  pro- 
duced the  injury:  also  the  depositions  of  Gettes  Miller  and 
Leonard  Bryley,  hands  employed  by  the  plaintiff  to  assist  in  navi- 
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gating  the  boat,  under  the  direction  of  Williams.  The  depositions 
were  regularly  taken,  under  a  rule  of  the  court,  and  due  previous 
notice  given  to  the  company  of  the  time  and  place  at  which  they 
would  be,  and  accordingly  were  taken.  But  the  defendants  ob- 
jected to  their  being  read,  because,  as  they  alleged,  the  witnesses 
were  evidently  interested  in  favour  of  sustaining  the  action,  as 
their  evidence  was  offered  for  the  purpose  of  exculpating  them- 
selves from  all  blame  in  the  matter,  by  proving  that  the  injury 
arose  entirely  from  the  misconduct,  or  want  of  the  exercise  of  due 
care  and  skill  on  the  part  of  the  lock-keeper,  the  agent  of  the  de- 
fendants :  and  that  being  so  interested,  and  liable  to  the  plaintiff 
to  make  good  to  him  the  loss  he  was  seeking  to  recover  in  this 
action,  from  the  defendants,  if  the  injury  happened  through  their 
default  in  any  way,  they  were  incompetent  to  testify  in, his  favour 
without  being  first  released  by  him  from  all  liability  to  compen- 
sate him  for  the  loss  he  had  suffered ;  and  this  did  not  appear  to 
have  been  done.  As  to  Miller  and  Bryley,  we  think  that  they 
were  competent  witnesses  for  the  plaintiff  without  being  released 
by  him,  because  they  were  under  the  control  and  direction  of  Wil- 
liams, to  whom  the  plaintiff  had  given  the  command  of  the  boat, 
and  bound  to  do  as  Williams  directed  them,  notwithstanding  that 
by  doing  so  they  might  occasion  the  injury  complained  of.  In 
such  case,  Williams  alone  would  be  responsible  to  the  plaintiff; 
and  to  him  he  would  have  to  look  for  compensation.  But  from 
the  relation  in  which  Williams  stood  to  the  plaintiff,  he  was  un- 
doubtedly incompetent,  on  the  ground  of  interest,  unless  first  re- 
leased by  the  plaintiff;  and  so  the  plaintiff  thought,  himself,  for  it 
appears  that  he  gave  to  the  witness,  before  taking  his  deposition, 
what  he  considered  or  was  advised  was  a  release.  It,  however, 
is  objected  to  because  it  was  not  executed  by  the  plaintiff,  under 
his  seal  as  well  as  his  hand,  and  appears  to  have  been  given  with- 
out any  consideration  or  at  least  none  is  expressed  in  it.  We 
consider  the  objection  to  the  release  fatal.  Had  the  plaintiff 
affixed  his  seal  to  it,  the  sealing  and  delivery  by  him  to  the  wit- 
ness would  have  been  a  sufficient  consideration,  in  the  eye  of  the 
law,  to  have  rendered  it  valid  and  binding;  but  having  set  his 
hand  or  name  only  to  it,  without  any  consideration  being  expressed 
on  its  face,  or  proved  to  have  been  given  for  his  doing  so,  it  must 
be  regarded  as  having  been  given  without  consideration,  and 
therefore  inefficacious.  This  is  according  to  what  would  seem  to 
be  the  better  and  most  approved  rule  on  the  subject.  See  Jackson 
v.  Stackhouse,  (1  Cowen  122). 

It  has,  however,  been  argued,  that  admitting  the  law  to  be  so, 
yet  the  plaintiff,  after  having  adduced  Williams  as  a  witness,  and 
having  had  the  benefit  of  his  testimony,  vvodld  not  be  permitted  to 
maintain  an  action  against  him  to  recover  compensation  for  the 
loss  occasioned  by  his  negligence,  misconduct  or  want  of  skill. 
This 'may  be  so,  though  it  is.  not  necessary  to  determine,  here, 

v.  — c* 


30  SUPREME  COURT  [Philadelphia 

[Schuylkill  Navigation  Company  v.  Harris.] 

whether  it  would  be  so  or  not,  because  it  does  not  go  to  decide 
the  question  to  be  solved,  which  is,  was  Williams  rendered  a  com- 
petent witness  for  the  plaintiff  by  his  having  been  released  by  the 
latter,  previously  to  his  giving  his  deposition  ?  for,  unless  he  were, 
he  must  be  regarded  as  interested  at  the  time  in  the  result  of  the 
suit,  and  therefore  incompetent  to  give  testimony  in  favour  of  such 
interest.  His  being  released  subsequently  by  the  conduct  and 
course  pursued  by  the  plaintiff,  could  not  possibly  make  his  testi- 
mony admissible,  which  was  given  by  him  previously  under  the 
influence  of  the  interest  which  existed  at  the  time. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Hilyard's  Estate. 

Testator  bequeathed  the  sum  of  $10,000  to  his  executors,  in  trust,  to  put  the 
same  out  at  interest,  and  pay  and  apply  the  interest  and  income  thereof,  from  time 
to  time  as  it  should  he  received,  unto  his  sister  K.  for  and  during  all  the  term  of 
her  natural  life,  and  from  and  after  her  decease  the  said  sum  over ;  and  died 
leaving  upwards  of  $44,000  invested  at  interest.  Held  that  K.  was  entitled  to 
the  interest  of  the  $10,000  for  the  year  after  the  testator's  death. 

Where  a  sum  of  money  is  bequeathed  by  will,  the  legatee  is  not  entitled  to 
interest  for  the  year  after  the  death  of  the  testator :  it  is  otherwise  where  the 
bequest  is  of  an  income  or  annuity. 

THIS  was  an  appeal  from  the  decree  of  the  Orphans'  Court 
for  the  city  and.  county  of  Philadelphia,  confirming  a  report  of 
auditors  disallowing  the  sum  of  $600,  \vhich  the  appellant,  Keziah 
Tomlinson,  claimed  as  one  year's  interest  on  the  sum  of  810,000 
bequeathed  to  her  by  the  will  of  Abraham  Hilyard,  deceased — 
the  material  part  of  which  was  as  follows : 

"  I  give  and  bequeath  unto  my  executors,  &c.,  the  sum  of 
$10,000  in  trust,  to  put  and  place  the  same  out  at  interest  on  some 
good  security,  and  pay  and  apply  the  interest  and  income  thereof, 
from  time  to  time,  when  and  as  the  same  shall  be  got  in  and 
received,  unto  my  sister  Keziah  Tomlinson,  &c.,  for  and  during 
all  the  term  of  her  natural  life,  &c.  And  from  and  immediately 
after  her  decease,  then  I  give  and  bequeath  the  said  sum  of  810,000 
to  be  equally  divided,  share  and  share  alike,  between  all  the  chil- 
dren of  my  late  brother,  &c." 

It  appeared  that  the  testator  left  at  his  decease  investments  in 
bonds,  mortgages,  notes,  &c.,  bearing  interest,  to  the  amount  of 
$44,676.53.  The  appellant  claimed  interest  on  the  $10,000  for  the 
year  after  the  testator's  death. 

T.  Sergeant.  Jun.  and  KeemU,  for  the  appellant,  contended  that 
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the  bequest  to  Keziah  Tomlinson  was  an  annuity,  and  therefore 
she  was  entitled  to  the  interest  of  the  sum  bequeathed  for  the  year 
after  the  testator's  death ;  and  cited  5  Binn.  472 ;  Ward  on  Lega- 
cies 301 ;  1  Turn.  4*  Rus.  241 ;  9  Vez.  549. 

Williams,  contra.  The  51st  section  of  the  Act  of  24th  February 
1834,  relating  to  executors  and  administrators,  provides  that  lega- 
cies, if  no  time  be  limited  for  the  payment  thereof,  shall,  in  all 
cases,  be  deemed  to  be  due  and  payable  at  the  expiration  of  one 
year  from  the  death  of  the  testator.  The  bequest  here  is  not  of 
an  annuity,  but  of  a  gross  sum ;  and  the  interest  is  not  payable  for 
the  first  year  after  the  testator's  death.  1  Rop.  on  Leg.  25 ;  2  Ib. 
185 ;  7  Vez.  89 ;  1  Sch.  fy  Lef.  10 ;  13  Vez.  333 ;  1  Rop.  on  Leg.  588. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Where  a  sum  of  money  is  bequeathed  by  a  will, 
it  does  not  carry  interest  for  a  year  from  the  death  of  the  testator, 
because  the  executor  is  not  bound  to  pay  it  before  the  end  of  the 
year,  this  period  of  time  being  given  to  him  by  Act  of  Assembly,  to 
collect  in  the  moneys,  pay  off  the  debts,  and  ascertain  the  situation 
of  the  estate  ;  and  this  is  the  rule  even  though  the  personal  estate 
be  invested  in  funds  drawing  interest ;  for  the  interest  running  on 
in  such  case  during  the  year  belongs  to  the  bulk  of  the  estate.  To 
this  rule,  however,  there  are  exceptions,  founded  on  the  intention 
of  the  testator,  the  character  and  situation  of  the  legatee,  and  other 
circumstances ;  and  an  executor  may,  if  he  please  and  it  is  not 
attended  with  inconvenience,  pay  legacies  or  hand  over  the  residue 
even  within  the  year.  1  Turn.  $  Russ.  232. 

Where,  however,  it  is  not  a  bequest  of  the  corpus,  but  of  an 
income  or  annuity,  there  a  contrary  rule  prevails ;  and  the  legatee 
of  interest  for  life  has  been  allowed  it  from  the  death  of  the  testator. 
In  Eyre  v.  Golding,  (5  Binn.  472),  the  testator  bequeathed  to  his 
daughter  the  interest  of  £400,  to  be  paid  her  annually  during  her 
natural  life,  and  at  her  decease  over.  It  was  held  that  the  legatee 
was  entitled  to  interest  at  the  end  of  the  first  year  from  the  testa- 
tor's death.  TILGHMAN,  C.  J.  said,  "  the  devise  is  not  of  a  gross 
sum,  but  in  nature  of  an  annuity.  There  is  a  difference  between 
a  legacy  of  a  sum  of  money  to  one  for  term  of  life,  and  a  bequest 
of  a  sum  to  be  paid  annually  for  life.  In  the  former  case,  the 
legacy  not  being  payable  till  the  end  of  a  year  from  the  testator's 
death,  carries  no  interest  for  that  year ;  but  in  the  latter,  the  first 
payment  of  the  annuity  must  be  made  at  the  end  of  the  first  year, 
or  the  intention  of  the  testator  is  not  complied  with."  Between 
that  case  and  the  one  before  us,  I  perceive  no  difference.  Interest 
is  in  its  nature  an  annual  profit;  and  a  direction  to  pay  interest 
makes  it  payable  annually,  without  anything  further.  There  cer- 
tainly can  be  no  difference  between  an  immediate  bequest  of  the 
interest  of  £400,  and  a  direction  to  executors  to  invest  that  sum, 
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and  pay  the  interest.  In  both  cases,  they  must  have  that  sum 
invested  in  order  to  produce  the  interest.  Accordingly,  at  the 
last  term,  in  Binney  v.  Seaton,  the  same  principle  was  decided ; 
the  only  dispute  in  that  case  being  as  to  the  right  of  John  Francis 
Newton  to  the  first  year's  interest,  where  the  testator  had  directed 
his  executors  to  separate  from  the  rest  of  his  effects,  and  invest  in 
a  manner  they  might  deem  most  safe  and  productive,  the  sum  of 
$44,000,  and  bequeathed  the  interest  or  annual  income  thereof  to 
his  brother,  John  Francis  Newton,  for  and  during  his  natural  life, 
and  after  his  death  over.  In  Fearns  v.  Young,  (9  Vez.  553),  it  is 
said  by  the  Lord  Chancellor,  that  it  is  not  very  well  settled  whe- 
ther a  tenant  for  life  even  of  an  annuity  bequeathed,  was  entitled 
to  interest  from  the  death  of  the  testator,  or  from  a  year  after- 
wards. He  referred  to  the  opinion  of  Baron  THOMPSON,  that  the 
first  payment  of  an  annuity  was  made  at  the  end  of  a  year ;  and 
the  opinion  of  several  masters,  that  it  was  not  till  the  end  of  two 
years.  The  first  of  these  opinions  is  now  well  settled.  An  im- 
pression had  also  been  produced  by  the  case  of  Sitwell  v.  Bernard, 
(6  Vez.  520),  that  the  tenant  for  life  of  interest  arising  from  a 
residue,  was  not  entitled  to  it  for  the  first  year.  It  was  afterwards 
declared  in  1  Turn,  fy  Russ.  241,  that  this  case  had  been  misun- 
derstood, there  being  a  direction  there  that  the  interest  should 
accumulate.  And  in  Angerstein  v.  Martin,  (1  Turn.  <£•  Russ.  232, 
11  Cond.  Eng.  Chan.  133),  a  testator  having  devised  lands  to  A. 
for  life,  remainder  to  his  children  in  strict  settlement,  directed  the 
residue  of  his  personal  estate,  (subject  to  the  payment  of  debts  and 
legacies),  with  all  convenient  speed  to  be  laid  out  in  the  purchase 
of  land  to  be  settled  forthwith  to  the  same  uses ;  with  a  proviso 
that  the  trust  moneys,  until  they  should  be  laid  out,  might  be 
invested  upon  government  or  real  securities,  the  dividend  and 
interest  of  which  were  to  go  and  be  paid  as  the  rents  of  the  land 
to  be  purchased  would  go  and  be  payable.  A  large  portion  of  the 
testator's  personal  estate,  not  required  for  the  payment  of  debts 
and  legacies,  being  invested  in  the  funds  and  upon  securities  car- 
rying interest,  the  tenant  for  life  was  held  entitled  to  the  interest 
of  that  portion  from  the  death  of  the  testator.  So  in  Hewitt  v. 
Morris,  (1  Turn.  #  Russ.  241,  1 1  Cond.  Eng.  Chan.  138),  a  testator 
directed  his  executors  to  invest  the  residue  of  his  estate,  after 
payment  of  debts  and  legacies,  in  the  funds  or  in  securities,  the 
interest  to  be  paid  to  A.  for  life,  and  after  his  death,  the  interest 
to  be  held  upon  trusts  for  his  children.  The  tenant  for  life  was 
held  entitled  to  interest  accruing  within  the  year  next  after  the 
testator's  decease,  on  funds  in  which  the  testator's  property  stood 
invested  at  the  time  of  his  death,  and  which  were  not  required  for 
the  payment  of  debts  and  legacies. 

That  feature  exists  in  the  present  case,  it  appearing  that  the 
sum  of  $47,000  and  upwards  was  invested  at  the  testator's  decease. 
I  perceive  no  equity  in  taking  this  interest  from  the  legatee  for  the 
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benefit  of  other  or  residuary  claimants ;  and  on  the  authority  of 
the  cases  decided,  we  are  of  opinion  that  the  legatee  is  entitled  to 
the  interest  from  the  death  of  the  testator. 

Decree  reversed,  and  decree  that  the  appellant,  Mrs  Keziah 
Tomlinson,  be  allowed  the  interest  during  the  first  year  from  the 
death  of  the  testator. 


Reitzel  against  Franklin. 

After  an  appeal  by  a  defendant  from  an  award  of  arbitrators  against  him,  the 
plaintiff  cannot  file  an  additional  count  containing  a  new  and  distinct  cause  of 
action  from  that  tried  by  the  arbitrators. 

If  the  narr.  sets  out  a  contract  with  the  plaintiff  alone,  a  new  count  averring  a 
contract  with  the  plaintiff  and  another  since  deceased,  contains  a  new  and  distinct 
cause  of  action. 

ERROR  to  the  Common  Pleas  of  Lancaster  county,  in  which 
an  action  on  the  case  was  brought  by  Thomas  E.  Franklin  against 
Philip  Reitzel,  to  recover  compensation  for  services  as  an  attorney 
at  law.  The  declaration  contained  two  counts  for  work,  labour 
and  services  rendered  by  the  plaintiff  to  the  defendant.  The  cause 
was  referred  to  arbitrators,  who  awarded  for  the  plaintiff  $269.77 
with  costs,  from  which  award  the  defendant  appealed.  The 
plaintiff,  .by  leave  of  the  Court,  filed  a  third  count,  setting  out  a 
promissory  note  of  the  defendant  to  the  plaintiff  and  one  William 
Norris,  in  the  lifetime  of  Norris,  by  which  he  became  liable  to 
Norris  and  the  plaintiff  in  the  lifetime  of  Norris,  and  to  the  plain- 
tiff since  his  death,  &c.  The  defendant  craved  oyer  of  the  writ 
and  counts,  and  to  the  first  two  counts  pleaded  non  assumpsit  and 
payment  with  leave,  &c.,  and  demurred  to  the  third  count.  The 
ground  of  the  demurrer  was  an  alleged  variance  between  the  writ 
and  the  count  in  the  following  particulars.  That  the  contract  in 
the  writ  and  the  two  first  counts  was  in  parol ;  that  in  the  third 
was  written ;  the  contract  in  the  writ  and  two  first  counts  was 
with  the  plaintiff  alone  for  professional  services,  whereas  that  in 
the  third  count  was  with  the  plaintiff  and  Norris,  purporting  to  be 
a  promissory  note  given  by  the  defendant  to  them  jointly:  the 
contract  in  the  writ  and  two  first  counts  was  dated  the  1st  of 
July  1841,  that  in  the  third  the  7th  of  May  1840 :  that  a  recovery 
by  the  plaintiff  on  the  writ  and  two  first  counts  would  give  him 
the  whole  amount  absolutely  in  his  own  right,  whereas  a  recovery 
on  the  third  count  would  give  the  sum  recovered  to  him  as  survivor 
of  Norris,  and  the  one-half  would  belong  to  the  estate  of  Norris. 
v.  — 5 
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The  plaintiff  replied  n on  solvit,  and  joined  in  demurrer.     The 
Court  overruled  the  demurrer,  and  gave  judgment  for  the  plaintiff. 
Errors  assigned : 

1.  The  Court  erred  in  overruling  the  defendant's  demurrer,  and 
rendering  final  judgment  for  the  plaintiff. 

2.  In  assessing  damages  and  rendering  final  judgment  when 
there  was  an  issue  formed  between  the  parties  which  had  not  been 
disposed  of. 

3.  In  allowing  the  additional  count. 

4.  The  judgment  should  have  been  respondeat  ouster,  not  quod 
recuperet. 

W.  O.  Jenkins,  for  plaintiff  in  error. 

Ford,  contra,  cited  2  Tidd's  Prac.  754;  4  Rawle  92;  Steph. 
Plead.  104.  142. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  We  are  of  opinion  that  the  court  below  erred 
in  permitting  the  plaintiff  there  to  amend  his  declaration,  by  add- 
ing a  third  count  to  it,  containing  a  new  and  different  cause  of 
action  from  that  set  out  in  either  of  the  two  counts  filed  originally, 
upon  which  the  plaintiff,  under  the  compulsory  arbitration  law,  had 
had  the  cause  referred  to  and  tried  by  arbitrators,  who  made  out 
an  award  in  favour  of  the  plaintiff  against  the  defendant  for  $269. 
77,  besides  costs  of  suit,  from  which  the  defendant  appealed ;  and 
this  brought  the  cause  back  for  trial  in  court  again.  The  30th 
section  of  the  Act  of  the  16th  of  June  1836,  entitled  "  an  Act  relat- 
ing to  reference  and  arbitration,"  declares  "  if  the  defendant  be 
the  appellant,  he  shall  by  himself,  his  agent  or  attorney,  with  one 
or  more  sufficient  sureties  in  the  nature  of  special  bail,  be  bound 
in  recognizance  to  the  plaintiff,  the  condition  of  which  shall  be, 
that  if  the  plaintiff,  in  the  event  of  the  suit,  shall  obtain  judgment 
for  a  sum  equal  to  or  greater,  or  a  judgment  as  or  more  favourable 
than  the  award  of  the  arbitrators,  the  said  defendant  shall  pay  all 
the  costs  that  may  accrue  in  consequence  of  the  said  appeal,  toge- 
ther with  the  sum  or  value  of  the  property  or  thing  awarded  by  the 
arbitrators,  with  one  dollar  for  every  day  that  shall  be  lost  by  the 
plaintiff  in  attending  to  such  appeal,  or  in  default  thereof,  that  the 
said  defendant  shall  be  surrendered  to  the  jail  of  the  proper 
county."  Now  it  is  very  apparent,  if  the  plaintiff  be  permitted 
by  the  court,  after  the  defendant  has  appealed  from  the  award  of 
the  arbitrators,  to  amend  his  declaration  by  filing  an  additional 
count,  containing  a  new  and  distinct  cause  of  action  from  that 
which  was  tried  by  the  arbitrators,  that  great  injustice  may  be 
done  thereby  to  the  defendant.  The  defendant  may  be  able  to 
defend  successfully  against  the  claim  set  out  at  first  by  the  plain- 
tiffin  his  declaration,  upon  which  alone  he  went  to  trial  before 
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arbitrators,  but  he  may  not  be  able  to  defend  against  the  new 
cause  superadded  by  leave  of  the  court,  after  the  appeal,  in  which 
the  plaintiff  may  be  entitled  to  recover  as  much,  or  even  more, 
than  what  the  arbitrators  awarded  to  him.  The  inevitable  conse- 
quences of  the  amendment  in  such  case  must  be,  that  the  defen- 
dant will  be  mulcted  with  the  payment  of  all  the  costs  and  charges 
mentioned  in  the  condition  of  his  recognizance,  to  which  he  could 
not  possibly  have  been  subjected  if  the  amendment  had  not  been 
allowed. 

It  remains,  then,  only  to  show  that  the  plaintiff,  after  the  defen- 
dant had  taken  his  appeal  from  the  award  of  the  arbitrators  in 
this  case,  introduced  by  his  amendment  made  by  leave  of  the 
court  and  not  by  consent  of  the  defendant,  a  new  and  distinct 
cause  of  action  from  any  that  was  set  out  in  his  declaration,  at  the 
time  the  cause  was  tried  by  the  arbitrators.  The  only  cause  of 
action  set  out  in  the  declaration,  at  that  time,  and  the  only  one 
too  which  they  had  any  authority  to  try,  appears  to  be  founded 
upon  a  contract  or  undertaking  made  by  the  defendant  with  the 
plaintiff  alone,  and  not  with  the  plaintiff  and  William  Norris,  or 
any  other  person.  It  was  clearly  not  competent  for  the  plaintiff, 
under  this  declaration,  to  set  up  on  the  trial  before  the  arbitrators 
any  claim  founded  upon  a  contract  or  undertaking  made  by  the 
defendant  with  or  to  the  plaintiff  and  William  Norris,  though 
William  Norris  died  anterior  to  the  commencement  of  the  action. 
He  might,  no  doubt,  have  framed  his  declaration  in  such  a  man- 
ner as  to  have  enabled  him  to  have  preferred  such  a  claim  against 
the  defendant,  on  the  trial  before  the  arbitrators,  notwithstanding 
the  original  writ  contained  no  mention  of  the  name  of  William 
Norris.  It  was  sufficient  that  the  sheriff  was  required  by  the 
writ  to  summon  the  defendant  to  answer  the  plaintiff  alone ;  be- 
cause it  is  not  required  of  the  plaintiff  that  he  shall  show,  or  set 
out  in  the  writ,  how  it  is  that  he  is  entitled  to  maintain  the  suit  in 
his  own  name  singly ;  but  this  he  must  do  in  his  declaration.  For 
instance,  if  his  claim  be  founded  upon  a  promise  or  undertaking 
of  the  defendant,  made  to  himself  and  another  jointly,  which  other 
died  before  the  impetration  of  the  writ,  he  must  set  out  the  promise 
truly  as  it  was  made  to  himself  and  the  other,  and  aver  the  death 
of  the  other  before  suit  brought  and  a  breach  of  the  promise 
whereby  action  accrued  to  him,  <fcc.  The  plaintiff  therefore  might 
have  joined  his  third  count  with  his  first  and  second  counts,  before 
he  filed  his  declaration,  or  have  done  so  at  any  time  afterwards, 
by  leave  of  the  court,  before  the  cause  was  referred  to  the  arbi- 
trators. But  without  such  a  count  in  his  declaration,  when  the 
cause  was  being  tried  before  the  arbitrators,  he  was  not  entitled  to 
give  the  note  mentioned  therein  in  evidence  to  them,  because  it 
did  not  tend  to  prove  or  establish  any  claim  set  out  in  his  decla- 
ration. It  showed  a  claim  founded  on  a  promise  made  to  William 
Norris  and  himself  by  the  defendant,  and  a  breach  of  the  same, 
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upon  which  he  might  have  been  entitled  to  recover,  if  he  had 
counted  on  it;  whereas  the  promises  set  out  in  the  declaration,  as 
it  then  stood,  were  promises  alleged  to  have  been  made  to  himself 
alone,  which  he  might  be  unable  to  establish,  or  upon  which  he 
might  not,  for  some  cause  which  the  defendant  could  show,  be 
entitled  to  recover.  We  therefore  consider  that  the  third  count, 
filed  by  leave  of  the  court,  contained  a  new  and  distinct  cause  of 
action  from  any  set  forth  in  the  two  counts  filed  previously ;  and 
that  the  court  therefore  erred  in  permitting  it  to  be  done  by  the 
plaintiff  after  the  defendant  had  appealed  from  the  award  of  the 
arbitrators. 

The  reversal  of  the  judgment,  for  the  reasons  mentioned,  would 
seem  to  render  the  consideration  of  the  other  matters  assigned  for 
error  unnecessary.  But  we  are  inclined  to  think  that  they  cannot 
be  sustained. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Blank  against  German. 

One  who  purchases  expressly  subject  to  an  encumbrance,  makes  the  debt  due 
on  the  encumbrance  his  own  debt  as  between  him  and  the  vendor. 

But  that  is  not  the  case  where  there  is  no  promise  to  pay  the  encumbrance,  nor 
anything  in  the  nature  and  circumstances  of  the  transaction  to  imply  it ;  but 
merely  a  transfer  of  encumbered  property  to  creditors  in  consideration  of  their 
agreeing  to  release  their  debts. 

Therefore,  where  the  plaintiff,  being  indebted  to  several  persons,  proposed  to 
convey  to  them  his  house  and  lot  subject  to  a  mortgage  to  a  third  person  not 
party  to  the  arrangement,  in  consideration  of  receiving  from  them  a  release  of  their 
debts,  and  the  defendants  agreed  at  the  foot  of  a  consolidated  statement  of  his 
liabilities,  to  release  their  claims  and  take  a  conveyance  to  two  of  them  "  for  the 
use  of  the  above  debt,"  and  he  conveyed  accordingly,  held  to  be  not  a  sale,  but  an 
ordinary  assignment  to  trustees  for  the  use  of  creditors,  the  plaintiff  having  still 
a  resulting  interest  in  the  surplus ;  and  that  the  defendants  were  not  liable  to 
refund  to  him  the  amount  he  had  been .  obliged  to  pay  on  account  of  the  encum- 
brance. 

ERROR  to  the  Common  Pleas  of  Lehigh  county,  in  which  an 
action  of  assumpsit  was  brought  by  Benjamin  German  against 
John  Blank,  John  Knepply,  John  Rice,  Michael  Bastian  and  Peter 
Knepply,  who  survived  Peter  Cooper,  impleaded  with  Christopher 
Shulze,  to  recover  the  deficiency  in  the  sale  of  certain  mortgaged 
premises,  which  the  plaintiff  alleged  the  defendants  had  agreed  to 
indemnify  him  against.  The  circumstances  of  the  case  were  as 
follows : 

The  plaintiff  was  the  owner  of  a  house  and  lot  of  ground  in 
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Womelsdorf,  Berks  county,  which  he  mortgaged  on  the  28th  of 
April  1831,  to  "  The  Society  of  the  United  Brethren  for  propa- 
gating the  gospel  among  the  heathen,"  to  secure  a  bond  to  them 
of  the  same  date,  for  the  payment  of  81500  on  the  27th  of  May 
1832.  The  interest  was  regularly  paid,  and  on  the  22d  of  February 
1837  the  whole  amount  of  principal  remained  due  and  unpaid.  On 
that  day  the  following  paper  was  executed  : 

Benjamin  German  agrees  to  convey  the  house  and  lot  of  ground 
owned  by  him  in  Berks  county,  subject  to  the  payment  of  a  mort- 
gage due  to  the  Brethren  of  the  Bethlehem  Congregation,  and  also 
subject  to  a  full  release  of  the  following  debt  to  Peter  Knepply, 
Michael  Bastian,  John  Rice,  Peter  Cooper,  John  or  George  Blank, 
Knepply,  Christopher  Shulze.  Witness  my  hand,  22d  day  of 
February  1837.  BENJ.  GERMAN. 

John  Blank's  demand, $  439.00  due  April  1st  1837. 


Peter  Cooper's 
John  Rice's 
Christopher  Shulze's 
Michael  Bastian's 
Knepply  &  Company's 
Bethlehem 


374.50 
501.50 
111.25 
164.12 
109.50 
1500.00 

$3199^87 


We  the  undersigned  do  hereby  agree,  if  the  above-named  Ger- 
man will  assign  the  above-mentioned  premises  to  John  Blank  and 
John  Rice  for  the  use  of  the  above  debt,  and  the  delivery  of  the 
said  premises,  that  we  will  release  all  and  each  of  our  claims  unto 
the  said  Benjamin  German ;  and  we  further  do  hereby  agree  that 
all  and  every  act  that  the  said  appointed  John  Rice  and  John 
Blank  shall  and  may  do,  shall  be  confirmed  by  us. 

February  22d  1837.  PETER  COOPER, 

CHRISTOPHER  SHULZE, 
JOHN  BLANK, 
MICHAEL  BASTIAN, 
JOHN  KNEPPLY, 
JOHN  RICE. 

On  the  1st  of  April  1837,  Benjamin  German  and  wife  conveyed 
the  house  and  lot  to  John  Rice  and  John  Blank  for  the  considera- 
tion of  $3200,  by  deed  acknowledged  in  July  and  recorded  in 
August.  On  the  8th  of  August  1837,  Rice  and  Blank  executed  a 
deed  reciting  the  above  agreement  and  deed,  and  declaring  "  that 
the  names  of  us  the  said  John  Rice  and  John  Blank  in  the  said 
recited  indenture,  are  used  only  in  trust  for  the  above-named  John 
Blank,  Peter  Cooper,  Jacob  Rice,  Christopher  Shulze,  Michael 
Bastian,  and  Knepply  &  Co.  respectively,  their  respective  heirs, 
executors,  administrators  and  assigns;  in  such  rates  and  propor- 
tions as  their  respective  claims  or  debts  above  stated  bear  to  the 
nett  proceeds  of  the  said  messuage  and  lot  of  ground,  after  a  sale 
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to  be  made  thereof  by  the  said  J.  Rice  and  J.  Blank,  (subject  to 
the  aforesaid  mortgage) ;  and  the  said  John  Rice  and  John  Blank, 
for  themselves  severally  and  respectively,  and  for  their  several 
and  respective  executors  and  administrators,  declare  and  agree 
that  they  shall  and  will,  after  a  sale  of  the  premises  aforesaid,  and 
the  proceeds  of  sale  having  come  into  their  hands,  well  and  truly 
account  for  and  pay  over  unto  the  said  John  Blank,  Peter  Cooper, 
Jacob  Rice,  Christopher  Shulze,  Michael  Bastian,  and  Knepply  & 
Co.,  their  heirs,  executors,  administrators  or  assigns  respectively, 
their  pro  rala  dividends  or  rates  and  proportions  of  the  nett  pro- 
ceeds of  the  sale  of  the  premises  aforesaid,  according  to  the  true 
intent  and  meaning  hereof,  and  of  the  agreement  above-mentioned: 
Provided,  that  the  surplus,  if  any,  remaining  after  paying  the  debts 
and  demands  aforesaid,  be  refunded  to  the  said  Benjamin  German, 
his  executors,  administrators  or  assigns.  In  witness  whereof,  &c., 
dated,  &c." 

In  August  1839,  the  mortgagees  issued  an  alias  scire  facias  on 
their  mortgage  in  the  Common  Pleas  of  Berks  county,  and  obtained 
judgment  in  September;  and  the  premises  were  sold  under  a 
levari  facias  to  John  Rice  for  $560.  In  November  1839  the  So- 
ciety entered  up  judgment  on  their  bond  and  warrant  against 
German,  and  issued  execution  and  sold  his  personal  property  to 
the  amount  of  $188.30^.  Some  parol  evidence  was  given  as  to 
the  receipt  of  the  rents  of  the  property  in  1837  and  1838. 

The  Court  charged  the  jury  as  follows : 

The  plaintiff  insists  that  the  defendants  by  their  agreement  were 
bound  to  pay  this  mortgage  debt,  as  part  of  the  consideration  for 
the  lands ;  and  because  they  did  not  pay  it,  this  suit  is  brought. 
The  defendants  deny  all  obligation  to  pay  this  $1500,  and  in  this 
the  present  controversy  consists.  Our  first  duty  is  to  determine 
what  the  contract  of  the  parties  is.  In  doing  this,  their  intention 
is  to  be  ascertained  from  the  terms  they  have  used  in  the  writing. 
The  sense  in  which  the  parties  mutually  understood  their  agree- 
ment at  the  time  it  was  made,  should  be  the  one  adopted,  as  far  as 
the  rules  of  law  will  permit.  The  plain,  ordinary  and  common- 
sense  meaning  of  the  terms  employed  in  the  writing  is  to  prevail. 
No  set  form  of  words  is  necessary  to  create  a  contract.  The 
words  used  must  create  an  obligation:  they  should  not  be  dubious 
or  equivocal.  When  all  the  parts  of  the  agreement  are  brought 
forward  and  considered,  it  must  appear  that  the  one  intended  to 
have  an  obligation  for  his  benefit,  and  that  the  other  intended  to 
give  it.  "Whatever  results  in  this  will  be  sufficient  to  create  a 
contract ;  and  when  the  case  falls  short  of  this,  there  is  no  obli- 
gation. 

By  the  writing,  the  plaintiff  proposes  to  sell  subject  to  this  debt. 
This  debt  with  others  is  'definitely  set  forth ;  all  the  debts  thus 
stated  are  thrown  into  the  gross  sum  of  83199.87.  The  plaintiff 
stipulated  for  the  sale  of  the  premises  as  subject  to  this  sum  of 
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money  due  on  the  mortgage.  The  other  debts  he  required  should 
be  released.  This  gross  sum  composed  by  the  union  of  all  the 
debts,  formed  the  consideration  for  which  he  was  willing  to  grant 
the  land  in  fee.  The  defendants  agreed  to  accept  an  assignment 
of  the  property  for  the  use  of  the  above  debt ;  and  on  its  being  so 
assigned,  promised  a  release  of  their  debts.  How  was  it  to  be 
taken  for  the  use  of  the  above  debt  ?  What  debt  was  it  then  to 
be  taken  and  held  for  ?  The  above  debt  can  be  no  other  than  the 
$3199.87.  It  is  the  debt  set  forth,  and  to  be  found  above  in  the 
written  agreement. 

This  writing  is  to  be  all  taken  together,  and  as  one  paper.  It 
is  the  agreement  of  the  parties ;  and  the  place  in  which  the  names 
of  the  parties  is  found  does  not  make  it  less  so.  It  is  an  agreement 
for  the  purchase  and  sale  of  the  property;  and  this  $3199.87  is  the 
consideration  to  be  paid.  The  debts  due  the  vendees  were  to  be 
released ;  they  were  to  hold  the  land  subject  to  the  other.  This 
was  then  a  lien.  They  held  it  for  the  use  of  this  debt ;  that  is,  as 
I  understand  it,  one  of  the  uses  and  purposes  for  which  they  held 
the  land  was  the  payment  of  this  debt.  This  construction  is 
strengthened  by  the  fact  that  the  entire  debt  is  the  consideration 
mentioned  in  the  deed.  This  sum  is  given  as  the  money  which 
was  to  be  paid.  It  is  receipted  for  as  so  much  money  actually 
paid.  In  the  deed  it  is  found  as  a  part  of  the  consideration  to  be 
paid  for  the  land.  If  it  was  part  consideration  and  was  not  then 
paid,  as  it  is  not  pretended  it  was,  when  the  deed  was  delivered, 
the  receipt  can  only  be  accounted  for  on  the  supposition  that  the 
land  was  to  be  held  subject  to  it,  and  the  plaintiff  was  to  be  re- 
leased from  its  judgment.  Taking  the  agreement  of  the  parties 
and  the  deed,  the  case  appears  to  fall  within  the  principle  settled 
in  Campbell  v.  Shrum,  (3  Watts  60).  In  the  deed  of  trust  the  ex- 
cess, if  any,  on  a  sale  of  the  property  beyond  the  debts  is  reserved 
for  the  use  of  German.  It  is  argued  this  shows  the  transaction 
was  not  one  of  purchase  and  sale,  but  an  assignment  for  the  pay- 
ment of  debts  only ;  to  this  paper  the  plaintiff  is  no  party ;  he  may 
not  have  known  of  it ;  nothing  of  the  kind  appears  in  the  agree- 
ment or  deed.  But  in  the  deed  of  trust  it  is  more  than  once  stated 
that  the  defendants  took  and  held  subject  to  this  mortgage  debt. 
Thus  it  appears  in  all  the  papers,  that  the  defendants  took  subject 
to  this  debt.  It  is  nowhere  intimated  that  the  plaintiff  is  to  be 
ultimately  responsible  to  the  defendants  for  the  payment  of  this 
debt,  if  the  property  did  not  sell  for  an  amount  sufficient  to  pay  it, 
nor  that  they  are  not  liable  for  it  or  that  part  of  it  which  the  pro- 
perty may  not  discharge.  If  the  parties  had  not  deemed  it  ade- 
quate for  the  payment  of  this  debt,  it  is  to  be  presumed  they  would 
have  provided  for  the  contingency.  That  they  did  not  so  provide, 
proves  that  they  were  satisfied  that  it  was  sufficient,  and  that  the 
transaction  was  concluded  on  that  basis. 

These  debts  appear  to  have  been  the  price  fixed  upon  by  the 
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plaintiff  as  the  value  of  his  lands,  and  to  have  formed  the  conside- 
ration for  which  the  grant  was  made  and  the  fee  received.  The 
case  cannot  be  distinguished  from  that  of  Campbell  v.  Shrum,  on 
the  authority  of  which  we  say  the  defendants  were  bound  to  pay 
the  mortgage  debt.  It  is  said  that  case  was  one  of  the  sale  of  an 
equitable  title,  and  therefore  not  applicable  to  this  case.  It  was 
the  sale  of  an  equitable  title,  but  the  case  was  not  one  of  equity 
or  of  title ;  it  was  one  of  covenant ;  the  question  was  one  of  obliga- 
tion only  ;  the  matter  was  contract  arising  from  the  agreement  to 
hold  subject  to  a  particular  claim.  There,  as  here,  there  was  no 
agreement  to  pay  the  debt  other  than  that  which  arose  from  the 
agreement  to  take  subject  to  it.  That  was  covenant  on  the  sealed 
instrument ;  this  is  case  on  an  instrument  without  seal.  If  the 
same  words  and  conditions  will  support  covenant  when  there  is 
a  seal,  they  certainly  will  support  case  when  there  is  no  seal.  I 
am  unable  to  distinguish  the  cases. 

Peter  Knepply  is  a  party  to  this  suit;  his  name  is  not  to  the 
paper.  The  defendants  now  ask  us  to  charge  you  that  there  is  no 
evidence  that  Peter  Knepply  was  a  party  to  this  contract,  and 
that  your  verdict  must  be  for  them.  In  cases  of  contract  a  lia- 
bility must  be  proved  against  all  who  are  made  parties.  This 
rule  is  undeniable;  but  it  must  be  remarked  that  the  jury  have 
not  only  the  right  to  find  and  decide  the  facts,  but  also  to  draw 
conclusions  by  way  of  inference  fairly  deducible  from  the  facts 
proved.  This  latter  power  is  as  clearly  theirs  as  the  power  to 
determine  any  other  matter  of  fact  at  issue  in  a  cause.  If  there 
was  nothing  in  the  evidence  at  all  applicable  to  Peter  Knepply, 
either  directly  or  by  fair  inference,  I  would  feel  bound  to  comply 
with  the  defendants'  request.  But  in  the  body  of  the  agreement 
we  have  the  name  of  Peter  Knepply ;  in  the  list  of  debts  we  have 
Knepply  &  Co. ;  the  name  of  John  Knepply  is  signed  to  it ;  in  the 
deeds  we  have  Knepply  &  Co.  The  plaintiff  contends  that  Peter 
and  John  formed  the  company,  and  that  Peter  assented  to  an  ar- 
rangement made  for  the  benefit  of  his  partner  and  himself.  These 
circumstances  are  proper  for  your  consideration.  I  do  not  feel  at 
liberty  to  withdraw  them  from  your  consideration,  nor  to  decide 
them  for  you.  They  may  not  be  entitled  to  much  weight,  if  any. 
They  may  not  go  far  to  satisfy  you  that  Peter  was  a  party  to  this 
agreement.  Of  this,  however,  you  must  judge  for  yourselves. 
Unless  you  are  satisfied  that  Peter  was  a  party  to  this  agreement, 
your  verdict  must  be  for  the  defendants.  The  plaintiff  claims 
through  a  joint  liability,  and  before  he  can  recover  in  this  suit,  he 
must  have  proved  a  liability  upon  each  one  sued." 

The  defendants  excepted  to  the  charge.  The  jury  found  for  the 
plaintiff  the  sum  of  81309.77  damages  with  6  cents  costs ;  and  that 
the  judgment  be  released  upon  the  payment  to  Benjamin  German 
of  the  sum  of  8207.94,  and  to  the  United  Brethren  for  propagating 
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the  Gospel  among  the  heathen,  the  sum  of  81101.83,  together  with 
costs  and  stay  of  execution  for  six  months. 
Errors  assigned : 

1.  The  court  erred  in  stating  to  the  jury  that  "  the  plaintiff  pro- 
posed to  sell  subject  to  this  debt,"  (he  proposed  to  convey) ;  and, 
"  after  German's  deed  to  Rice  &  Blank,  he  delivered  possession 
of  the  premises  to  them,  and  they  leased  the  property  and  received 
some  rents  for  the  same." 

2.  In  charging  the  jury  that  the  agreement  of  the  22d  of  Febru- 
ary 1837,  was  an  agreement  for  the  purchase  and  sale  of  the  pro- 
perty, and  $3199.87  was  the  consideration  to  be  paid  ;  and  that, 
taking  the  agreement  of  the  parties  and  the  deed,  the  case  appeared 
to  fall  within  the  principle  settled  in  Campbell  v.  Shrum ;  and  that 
on  the  authority  of  that  case  the  defendants  were  bound  to  pay 
the  mortgage  debt. 

3.  In  charging  the  jury  that  the  defendants  not  having  provided 
in  the  agreement  that  the  plaintiff  should  pay  the  mortgage  in  case 
the  land  was  not  sufficient,  proved  that  they  were  satisfied  that  the 
property  was  sufficient,  a,nd  that  the  transaction  was  concluded 
on  that  basis ;  that  the  debts  appear  to  have  been  the  price  fixed 
upon  by  the  plaintiff  as  the  value  of  his  land ;  and  to  have  formed 
the  consideration  for  which  the  grant  was  made  and  fee  received ; 
and  the  receipt  in  the  deed  can  only  be  accounted  for  on  the  sup- 
position that  the  land  was  to  be  held  subject  to  it,  and  the  plain- 
tiff was  to  be  released  from  its  judgment. 

4.  In  charging  the  jury  that  nothing  like  an  assignment  for  pay- 
ment of  debts  only  appeared  in  the  agreement  or  deed,  and  that 
German  was  no  party  to  the  deed  of  trust,  and  may  not  have 
known  of  it. 

5.  The  Court  should  either  have  left  it  to  the  jury  to  find  under 
all  the  evidence  in  the  cause  whether  the  deed  of  trust  was  or  was 
not  a  step  towards  carrying  into  effect  the  original  agreement,  and 
as  a  part  of  the  same  transaction,  binding  on  all  the  parties  to  the 
agreement  and  known  to  them  all ;  or  they  should  have  charged 
the  jury  as  matter  of  law  that  the  deed  of  trust  was  but  the  exe- 
cution of  the  agreement  between  the  parties,  and  that  the  agree- 
ment and  dates  of  execution  and  acknowledgment  and  record  of 
deed  and  deed  of  trust  showed  it  to  be  one  transaction,  and  that 
an  assignment  in  trust  merely  for  the  payment  of  the  debts  of  the 
plaintiff  with  a  resulting  trust  in  his  favour. 

6.  In  not  charging  the  jury  that  the  plaintiff  had  not  proved  his 
case,  and  therefore  was  not  entitled  to  their  verdict. 

7.  In  refusing  to  charge  the  jury  that  there  was  no  evidence 
that  Peter  Knepply  was  a  party  to  the  contract  as  proved  ;  and 
in  leaving  it  to  the  jury  to  say,  1,  whether  Peter  Knepply  was 
one  of  the  firm  of  Knepply  &  Co.,  of  which  there  was  no  evidence 
at  all ;  2,  if  he  was  one  of  the  firm,  whether  he  assented  to  the 
agreement  signed  by  John  Knepply,  of  which  there  was  equally 
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no  evidence ;  and  lastly,  whether  he  was  a  party  to  the  agree- 
ment. 

C.  Davis  and  King,  for  plaintiffs  in  error. 
Gibons  and  Porter,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Had  the  defendants  below  purchased  the  property 
subject  to  the  mortgage  debt,  the  case  would  have  been  within  the 
principle  of  Campbell  v.  Shrum,  because  the  price  would  have 
been  estimated  at  the  clear  value  less  the  mortgage  debt,  and  it 
may  be  said  that  so  much  of  the  price  would  have  been  virtually 
retained  to  answer  it ;  so  that  the  plaintiff  would  have  lost  that 
much,  had  he  been  compelled  to  pay  with  other  funds  than  those 
set  apart  for  the  purpose  in  the  defendants'  hands.  As  it  would 
have  been  a  fraud  in  them  to  retain  his  money  and  let  him  be  pur- 
sued for  it  on  his  bond,  they  would  have  been  held  liable  on  an 
implied  promise  to  apply  it  to  the  purpose  intended ;  and  it  may 
be  said  in  every  such  case,  that  he  who  purchases  expressly  sub- 
ject to  an  encumbrance,  as  between  the  vendor  and  himself,  makes 
the  debt  his  own — which  is  the  principle  of  Campbell  v.  Shrum. 
But  what  deduction  or  reservation  of  purchase-money  was  there 
in  the  contemplation  of  the  parties  before  us?  There  was  no 
express  promise  to  pay  a  farthing  either  to  the  plaintiff  or  the 
mortgagees ;  nor  is  there  anything  in  the  nature  or  circumstances 
of  the  transaction  from  which  a  promise  can  be  implied,  further 
than  as  regards  an  application  of  the  fund  to  the  debts.  It  does 
not  appear  that  the  object  of  the  defendants  was  profit  on  a  resale, 
or  to  take  the  property  as  their  own,  or  that  there  was  any  sale 
to  them  at  all.  The  plaintiff  proposed  to  convey  to  them  his  house 
and  lot  subject  to  a  mortgage  to  the  Society  of  United  Brethren, 
who  were  not  party  to  the  arrangement,  in  consideration  of  receiv- 
ing a  release  of  their  debts.  He  could  not  have  conveyed  an 
unencumbered  title;  and  perhaps  no  more  was  intended  to  be 
expressed  than  that  he  did  not  undertake  to  do  so.  The  defendants 
agreed  at  the  foot  of  a  consolidated  statement  of  his  liabilities,  to 
release  their  claims  and  take  a  conveyance  to  two  of  their  number 
as  trustees,  "  for  the  use  of  the  above  debt ;"  and  he  conveyed 
accordingly.  Was  that  a  sale,  or  was  it  an  ordinary  assignment 
to  trustees  for  distribution  among  creditors  ?  There  is  not  a  word 
in  the  agreement  about  purchase-money,  or  a  reservation  of  any- 
thing ;  nor  is  there  an  engagement  to  pay  to  any  one  but  them- 
selves and  the  mortgagees,  nor  to  the  latter  beyond  the  proceeds 
of  the  property :  neither  is  there  a  guaranty  that  the  proceeds  will 
be  sufficient  to  discharge  the  mortgage  debt.  Had  there  been  a 
surplus  after  payment  of  all  the  debts,  the  plaintiff  would  have 
been  entitled  to  it ;  and  why  should  he  be  allowed  to  call  on  the 
defendants  to  make  up  any  deficiency  ?  The  price  obtained  for 
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the  property  was  applied  by  the  trustees  to  the  mortgage,  but  did 
not  discharge  it ;  and  the  plaintiff  calls  for  indemnification  from 
his  creditors  for  the  residue  of  it  recovered  from  him  on  the  bond 
which  accompanied  the  mortgage,  though  they  released  him  with- 
out having  received  a  farthing  from  the  fund.  Such  a  claim  is 
palpably  unjust,  and  would  require  very  positive  expressions  to 
give  it  effect.  The  agreement,  however,  imports  distinctly  that 
the  property  was  to  be  conveyed  to  trustees  for  payment  of  debts, 
and  not  merely  to  be  sold  for  the  defendants'  advantage  beyond 
satisfaction  of  their  demands.  What  else  can  be  drawn  from  the 
clumsy  expression,  "  for  the  use  of  the  above  debt  1"  The  defend- 
ants cannot  be  said  to  have  been  purchasers  even  in  a  technical 
sense ;  for  the  property  was  conveyed  only  to  two  of  them,  who 
executed  a  declaration  of  trust  that  they  were  to  apply  it  to  the 
plaintiff's  debts,  and  return  the  surplus  to  him,  should  there  be 
any.  If,  as  seems  to  have  been  supposed  below,  the  debts  were 
the  measure  of  the  price  fixed  upon  the  property  by  the  parties  as 
the  value  of  it,  and  constituted  the  consideration  of  the  grant,  it  is 
difficult  to  account  for  the  insertion  of  this  clause  for  a  return  of 
surplus.  If  the  defendants  bought  the  property  and  paid  for  it 
with  the  debts,  they,  and  not  the  plaintiff,  would  be  entitled  to  the 
profits  on  a  resale ;  yet  the  plaintiff  undoubtedly  retained  a  con- 
tingent interest  in  the  property  beyond  its  application  to  the  mort- 
gage, and  one  which  is  inconsistent  with  the  notion  that  he  sold  it. 
The  defendants,  therefore,  were  not  purchasers.  Peter  Knepply, 
who  is  sued  as  one  of  them,  did  not  even  sign  the  agreement ;  and 
they  who  did,  were  to  get  no  more  for  it  than  the  desperate  chance 
of  receiving  something  from  an  insolvent  fund.  For  that  conside- 
ration, they  gave  up  their  recourse  to  the  plaintiff's  person  and 
future  earnings ;  and  it  would  be  a  violation  of  the  letter  as  well 
as  the  spirit  of  the  agreement,  to  subject  them  to  the  loss  of  any- 
thing else. 

Judgment  reversed  and  a  venire  de  novo  awarded. 
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Phillips  against  Hellings. 

A  judgment  for  want  of  appearance  in  an  action  on  the  case,  without  declara- 
tion filed  or  anything  to  indicate  the  amount,  is  interlocutory  in  the  first  instance, 
and  becomes  final  when  the  amount  is  settled  and  entered  on  the  record. 

Where  between  signing  such  judgment  and  the  settling  and  entering  the 
amount  by  agreement  of  the  parties,  other  judgments  intervene,  they  are  entitled 
to  a  priority. 

ERROR  to  the  Common  Pleas  of  Bucks,  in  which  an  action  on 
the  case  was  brought  by  Jesse  Hellings  against  Dr  John  Phillips, 
to  recover  the  sum  of  $1500  which  the  plaintiff  alleged  to  be  due 
to  him  out  of  the  proceeds  of  a  sheriff's  sale  of  land,  of  which  Dr 
Phillips  became  the  purchaser. 

It  appeared  that  Henrietta  Disborough  brought  two  actions  on 
the  case  against  Jacob  S.  Walton  in  the  Common  Pleas  of  Bucks 
county,  to  September  term  1826,  in  which  judgments  were  seve- 
rally entered  for  want  of  an  appearance  on  the  15th  of  September 
1826,  leaving  blanks  for  the  amount,  which  were  filled  up  by 
agreement  of  the  parties  in  1829,  with  the  several  sums  of  $600 
and  $500.  In  each  suit  there  was  a  rule  to  show  cause  why  the 
judgment  should  not  be  struck  oft',  and  the  defendant  be  permitted 
to  enter  an  appearance  and  let  into  a  defence  under  the  judgment ; 
which  rules  were  afterwards  withdrawn.  These  judgments  were 
assigned  to  Dr  Phillips  on  the  7th  of  June  1829.  On  the  12th  of 
September  1828  Hellings  obtained  a  judgment  in  the  same  court 
against  Walton  for  $2000.  Walton's  land  was  sold  under  a  ven- 
ditioni  exponas  to  December  term  1829,  on  a  judgment  at  the  suit 
of  Elisha  Reeves,  to  Dr  Phillips,  for  the  sum  of  $4846.75.  On  the 
12th  of  February  1830  Dr  Phillips  agreed  to  settle  with  Hellings 
all  moneys  coming  to  him  under  his  judgment,  from  the  sale,  in 
consideration  that  the  latter  would  authorize  the  sheriff  to  make 
title  to  Dr  Phillips ;  which  he  accordingly  did.  On  the  27th  of 
April  1830  Dr  Phillips  gave  the  sheriff  a  receipt  for  the  sum  of 
$4771.66,  debt  and  interest,  which  he  was  to  refund  in  case  he 
was  not  entitled  to  receive  it.  Dr  Phillips  paid  judgments  and 
other  liens  on  the  property  to  the  amount  of  $5809.33. 

The  defendants  requested  the  court  to  charge  the  jury  that  the 
two  judgments  of  Henrietta  Disborough  against  Walton  were  sub- 
sisting liens  at  the  time  of  the  sale  of  the  land,  and  were  entitled 
to  be  paid  before  the  judgment  of  Hellings,  and  that  Dr  Phillips, 
as  her  assignee,  was  entitled  to  be  paid  the  amount  out  of  the  pro- 
ceeds of  sale.  The  court  refused  so  to  charge,  but  instructed  the 
jury  that  the  judgment  of  Hellings  took  preference  to  those  of 
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Henrietta  Disborough.     The  defendants  excepted  to  the  charge, 
and  assigned  it  for  error. 

J.  Fox,  for  plaintiff  in  error. 

Ross,  contra,  was  stopped  by  the  court. 

PER  CURIAM.  —  This  case  is  too  plain  for  dispute.  Judgments 
were  signed  in  actions  on  the  case  for  want  of  appearance,  but 
without  declaration  filed,  or  anything  else  to  indicate  the  amount ; 
and  they  were  consequently  interlocutory  in  the  first  instance. 
The  amount  was  subsequently  settled  by  agreement,  and  entered 
on  the  record,  and  they  became  final ;  but  other  liens  had  attached 
the  land  in  the  meantime,  and  the  proceeds  of  the  sheriff's  sale 
were  properly  adjudged  to  have  been  applicable  to  them. 

Judgment  affirmed. 


Barclay  against  Tracy. 

If  different  lots  of  articles  are  sold  to  one  person  at  an  auction  sale,  and  one  of 
the  lots  is  warranted,  but  turns  out  different  from  the  warranty,  in  consequence 
of  which  the  buyer  refuses  to  take  it,  but  the  parties  agree  to  settle  for  the  other 
articles  without  prejudice  to  either,  such  acceptance  of  the  other  articles  does  not 
preclude  the  buyer  from  contesting  his  liability  for  the  loss  on  a  resale  of  the 
articles  warranted. 

Where  the  terms  of  sale  and  responsibility  of  the  parties  are  different  in  the 
sale  of  different  articles  to  one  person  at  an  auction,  the  contracts  in  respect  to 
them  may  be  considered  as  different,  and  not  one  entire  contract. 

ERROR  to  the  District  Court  of  the  city  and  county  of  Phila- 
delphia. 

This  action  was  brought  by  Andrew  C.  Barclay  and  John  M. 
Kennedy,  trading  as  A.  C.  Barclay  &  Co.,  against  Michael  Tracy, 
to  recover  the  amount  of  the  loss  sustained  by  the  plaintiffs  on  the 
resale  of  certain  grapes  bought  by  the  defendant  at  a  former  sale 
at  auction. 

It  appeared  that  the  plaintiffs  having  received  a  cargo  of  fruit, 
placed  it  in  the  hands  of  Richards  &  Bispham  to  be  sold  by  auc- 
tion ;  and  that  on  the  llth  of  October  1838,  the  defendant  bought 
of  them  at  auction  100  half-boxes  of  raisins  at  $1.10  per  box ;  50 
quarter-boxes  of  raisins  at  62^  cents  per  box ;  95  kegs  of  raisins 
at  $4  per  keg ;  50  frails  of  figs  at  5  cents  per  Ib. ;  and  230  half- 
kegs  of  grapes  at  $2.55  per  half-keg ;  the  total  amount  of  which 
was  $1168.75,  of  which  $586.50  was  the  amount  of  the  grapes. 
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The  terms  of  sale  were  for  sums  under  $500,  cash— of  8500  to 
$1000,  ninety  days  —  over  $1000,  four  months  for  approved 
endorsed  notes.  On  the  19th  of  October  the  plaintiffs  called  on 
the  defendant  to  take  away  the  grapes,  but  he  refused,  alleging 
that  they  had  been  sold  by  sample,  and  were  not  equal  to  the 
sample.  The  parties  then  agreed  that  the  defendant  should  receive 
and  pay  for  all  the  articles  sold  except  the  grapes,  and  that  this 
should  be  without  prejudice  to  the  rights  of  either;  and  this  was 
accordingly  done. 

The  judge  left  it  to  the  jury  to  say  whether  the  sale  was  by 
sample,  and  whether  the  grapes  equalled  the  sample;  and  was 
requested  by  the  plaintiffs  to  charge  that  the  defendant's  purchase 
exceeding  $1000  in  amount,  constituted  an  entire  contract,  and 
that  the  defendant  was  bound  to  take  the  whole  of  the  articles 
bought,  or  entitled  to  none;  and  that  by  taking  all  but  the  grapes 
he  committed  himself,  and  lost  his  right  to  rescind  the  contract  as 
to  the  grapes,  and  affirm  the  same,  without  the  plaintiff's  consent, 
as  to  the  residue.  The  judge  answered,  "  I  do  not  think  this  posi- 
tion tenable  upon  the  evidence  in  the  case.  Generally,  each  item 
or  lot  of  articles  sold  separately  at  one  time  at  auction,  constitutes 
both  in  law  and  in  fact  a  different  contract.  The  terms  giving 
credit  for  sums  over  $500,  do  not,  I  think,  make  a  difference ;  they 
were  for  the  defendant's  benefit.  By  rejecting  one  article  sold 
separately,  and  taking  another,  he  may  lose  the  credit  wholly  or 
in  part.  The  parties  settled  without  prejudice  to  their  rights  in 
respect  to  the  grapes." 

The  errors  assigned  were  that  the  judge  erred  in  charging  "  the 
real  dispute  between  the  parties  is  whether  or  not  the  grapes  were 
sold  by  sample,  and,  if  they  were,  whether  the  bulk  of  the  230 
half-kegs  was  equal  to  the  sample ;"  the  plaintiffs  having  declared 
upon  an  entire  contract  for  the  sale  of  divers  fruit,  and  laid  the 
breach  on  the  refusal  to  take  and  pay  therefor  according  to  the 
contract.  In  not  charging  as  requested  by  the  plaintiffs.  And  in 
charging  that  the  said  sale  was  not  entire,  but  several  sales. 

Kennedy,  for  the  plaintiffs  in  error,  contended  that  where  one-per- 
son made  various  purchases  of  different  lots  of  articles  at  the  same 
sale  from  the  same  vendor,  the  whole  forms  one  entire  contract. 
17  Wend.  336 ;  20  Ib.  436  ;  2  Barn.  $  Cres.  37 ;  Co/man  v.  Hamp- 
ton, (2  Watts  <$•  Serg.  390). 

Perkins,  contra. 

The  opinion  of  the  court  was  delivered  by 

HUSTOX,  J. — This  suit  was  brought  to  compel  the  defendant  to 
pay  for  some  fruit  bought  at  auction.  At  a  sale  of  the  fruit 
brought  in  the  brig  Echo,  made  by  Richards  &  Bispham,  the 
defendant  bought,  on  the  llth  of  October  1838,  100  half-boxes  of 
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raisins  at  $1.10,  $110;  50  quarter-boxes  of  raisins  at  62^  cents, 
$31.25 ;  95  kegs  of  raisins  at  $4,  $380 ;  50  frails  of  figs,  $61 ;  230 
half-kegs  of  grapes  at  $2.55,  $586.50.  The  terms  of  sale  were, 
under  $500,  cash — of  $500  to  $1000,  ninety  days— over  $1000, 
four  months.  Mr  Tracy  took  and  paid  for  all  the  articles  except 
the  grapes.  On  the  12th  of  October,  a  notice  was  given  that 
unless  the  grapes  were  taken  according  to  contract,  they  would 
be  resold- at  Tracy's  risk.  It  was  admitted  that  the  plaintiffs  and 
defendant  settled  for  the  other  articles  without  prejudice  to  the 
rights  of  either  party. 

One  question  of  fact  was  whether  the  grapes  were  sold  by  sam- 
ple, and  several  witnesses  present  at  the  sale  were  examined. 
This  was  left  to  the  jury,  who  found  they  were  sold  by  sample, 
and  were  not  near  equal  to  the  sample.  In  his  charge  to  the  jury, 
the  judge  gave  an  elaborate  opinion  as  to  sales  by  sample,  to  which 
the  plaintiff  has  not  excepted,  nor  could  he;  but  he  raised  a  point 
of  law,  viz. :  he  said  the  defendant  was  bound  to  take  the  whole 
or  none,  and  that  the  defendant  had  committed  himself  by  taking 
the  raisins  and  figs.  The  judge  to  this  said,  "  I  do  not  think  this 
point  tenable  in  this  case.  Generally,  each  article  or  lot  of  arti- 
cles sold  separately  at  one  time  at  auction,  constitutes  both  in  law 
and  fact  a  different  contract.  The  terms  giving  credit  for  sums 
over  $500,  do  not,  I  think,  make  a  difference ;  they  were  for  the 
benefit  of  the  defendant.  By  rejecting  one  article  sold  separately, 
and  taking  another,  he  may  lose  the  credit  wholly  or  in  part. 
The  parties  settled  without  prejudice  to  their  rights  in  respect  to 
the  grapes."  The  plaintiffs  assigned  this  last  part  as  error,  in  not 
charging  that  the  sale  to  the  defendant  on  the  llth  of  October 
1838,  exceeding  $1000  in  amount,  constituted  an  entire  contract 
binding  the  defendant  to  take  all  or  none;  and  that  by  the  defend- 
ant taking  all  but  the  grapes,  he  committed  himself,  and  lost  his 
right  to  rescind  his  contract  as  to  the  grapes  and  affirm  it  as  to 
the  residue ;  and  in  charging  that  the  sale  was  not  entire,  but 
several  sales. 

Before  comihg  to  the  main  point,  I  will  say  the  Court  did  not 
say  this  was  a  several  sale.  The  counsel,  when  asked  whether  at 
the  same  sale  one  article  might  not  be  warranted  or  sold  by  sam- 
ple, and  another  sold  without  warranty  or  sample,  would  not  say 
this  could  not  be  done — and  could  not  say,  for  the  universal  prac- 
tice and  constant  course  of  business  and  reason  and  common  sense 
show  that  it  can.  Again :  the  parties  made  a  new  contract,  and 
the  plaintiffs  got  pay  for  the  other  articles  at  ninety  days,  instead 
of  four  months,  and  agreed  that  this  arrangement  should  be  with- 
out prejudice  to  either  party  in  the  suit  about  the  price  of  the 
grapes.  Now,  the  counsel  ask  the  Court  to  say  that  so  far  is  this 
from  being  without  prejudice,  that  it  effectually  estops  the  defendant 
from  any  and  every  defence ;  and  that  "  without  prejudice  to  either 
party,"  means  to  give  the  decision  to  one  party,  and  takes  away 
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all  defence  from  the  other.  I  trust  no  merchant  in  this  city  ever 
construed  an  agreement  to  part  with  prejudice  to  the  rights  of  the 
parties,  as  the  Court  was  asked  to  construe  this. 

It  sometimes  happens  that  a  case  is  cited  and  supposed  to  govern 
another,  when  in  fact  it  has  not  much  bearing  on  it.  The  case  in 
17  Wend.  330  was  this.  An  auctioneer  offered  for  sale  five  sepa- 
rate parcels  of  goods,  which  were  severally  bought  by  one  person. 
In  point  of  fact,  these  parcels  were  owned  by  different  persons. 
The  purchaser  did  not  know  this ;  he  got  and  settled  for  four,  and 
demanded  from  the  auctioneer  the  other  parcel,  and  tendered  a 
note  according  to  the  terms  of  sale,  and  then  tendered  the  cash. 
The  auctioneer  would  say  nothing ;  the  owner  of  that  parcel  would 
not  deliver  it ;  the  buyer  brought  suit  against  the  auctioneer,  who 
defended  himself  by  the  statute  of  frauds  which  makes  a  sale  above 
£10  void  unless  a  note  in  writing,  or  delivery  and  acceptance  of 
part  of  the  goods.  The  Court  decided  that  as  the  auctioneer  had 
not  disclosed  the  owner,  he  was  liable  as  owner  of  the  whole  ;  and 
that  the  delivery  and  acceptance  of  part  took  the  case  out  of  the 
statute ;  and  plaintiff  recovered.  In  2  Watts  <$f  Serg.  390,  a  person 
bought  a  number  of  articles  at  a  sale  by  a  constable ;  and  after 
many  disputes,  it  was  decided  that  all  the  articles  made  one  pur- 
chase ;  and  as  some  were  resold,  the  buyer  had  to  pay  the  differ- 
ence between  first  and  second  sale,  and  the  expense  of  keeping  the 
pigs :  but  in  neither  of  these  cases  was  there  any  difference  in  the 
terms  of  sale  or  of  warranty  by  the  seller — the  terms  were  pre- 
cisely the  same,  and  the  guaranty  the  same,  as  to  every  article 
sold.  In  the  case  before  us,  the  terms  and  responsibility  as  settled 
by  the  verdict  were  different,  and  there  were  two  distinct  con- 
tracts ;  and  it  requires  no  reasoning  nor  authority  to  show  that 
two  distinct  contracts  are  not  one  contract.  It  is  only  necessary 
to  say  that  the  charge  of  the  judge  is  to  be  considered  as  applied 
to  this  case ;  and  if  correct  when  so  applied,  it  is  not  necessary 
that  it  would  be  so  if  applied  to  every  possible  state  of  facts. 

Before  leaving  this  case,  I  will  mention  another  in  which  the 
expressions  of  the  court  may  at  first  seem  at  variance  with  the 
cases  cited.  In  Stoddart  v.  Smith,  (5  Binn.  355),  the  case  was 
this.  One  party  agreed  to  sell  say  forty-five  lots  in  the  city  of 
Washington,  and  the  number  of  each  lot  on  the  plan  was  given. 
The  buyer  gave  notes  and  bonds  for  the  price,  above  $14,000. 
The  lots  were  not  contiguous  to  each  other.  It  so  happened  that 
the  seller  could  not  make  any  title  to  five  of  the  lots.  The  buyer 
refused  payment  because  he  could  not  get  all.  But  the  plaintiff 
recovered  for  the  lots  he  could  and  did  convey.  It  would  have 
been  otherwise  if  the  five  lots  had  been  essential  to  the  plan  of  the 
purchase,  or  to  the  beneficial  enjoyment  of  the  others.  So  of  the 
purchase  of  a  tract  of  land,  if  the  title  to  a  few  acres  is  not  good, 
if  these  acres  are  of  no  more  value  than  the  rest,  or  the  loss  of 
them  does  not  defeat  the  object  of  the  purchaser,  the  contract  will 
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not  be  rescinded,  but  compensation  made.  Chancellor  Kent  cites 
this  case  with  approbation,  and  says  the  law  is  the  same  whether 
the  sale  be  of  goods  or  land,  (2  Kent  372) ;  and  he  cites  many 
cases  to  show  that  Courts  of  Chancery  have  compelled  a  specific 
performance  where  the  seller  could  not  make  title  to  the  whole. 
I  do  not  think  the  cases  clash.  The  points  decided  are  not  the 
same,  though  some  of  the  facts  are  similar.  I  do  not  consider  the 
case  in  5  Binn.  overruled.  It  is  supported  by  many  authorities. 
I  mention  it  that  a  student  may  not  be  misled  by  the  cases  here 
cited,  and  may  not  consider  them  as  universally  the  law  under  all 
aspects,  though  in  the  cases  the  point  decided  is  clearly  correct. 

Judgment  affirmed. 


Ebner  against  Goundie. 

Where  two  deeds  are  made  of  different  dates  from  the  same  grantor  to  different 
persons,  neither  of  which  is  recorded  within  six  months,  that  which  is  first 
recorded  will  take  priority. 

ERROR  to  the  Common  Pleas  of  Lehigh  county,  in  which  an 
action  of  trespass  quare  clausum  fregit  was  brought  by  John  G. 
Goundie  against  Henry  Ebner,  John  J.  Krause,  John  Rice  and 
Jacob  Fetzer,  and  a  verdict  and  judgment  rendered  for  the 
plaintiff. 

James  Allen  was  the  owner  of  a  large  tract  of  land  in  Lehigh 
county,  of  which  tract  that  on  which  the  trespass  complained  of 
was  committed,  was  a  part.  On  the  13th  of  December  1772  he 
granted  a  part  of  the  tract  to  Martin  Derr.  The  south  boundary 
of  the  part  thus  granted  was  5  feet  north  of  the  Little  Lehigh. 
This  left  a  small  strip  of  land  belonging  to  Allen  between  the  Derr 
tract  and  the  Lehigh.  On  this  strip  the  plaintiff  alleged  the  de- 
fendants committed  the  trespass  complained  of. 

It  appeared  that  in  the  year  1778  James  Allen  died,  having 
devised  his  lands  to  his  son  ajid  three  daughters,  then  unmarried. 
The  tract  of  which  the  land  in  dispute  was  a  part,  he  devised  to 
his  daughter  Elizabeth,  soon  afterwards  married  to  William  Tilgh- 
man.  On  the  3d  of  April  1798  William  Tilghman  and  wife  con- 
veyed the  entire  tract  to  Samuel  Davis  for  a  nominal  considera- 
tion, who  on  the  same  day  reconveyed  the  same  to  William  Tilgh- 
man in  fee.  There  being  some  difficulty  about  the  lines  of  the 
different  tracts  devised  to  the  different  children,  they  agreed  to 
make  partition  of  the  lands  by  mutual  deed  which  bore  date  the 
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17th  of  May  1798.  This  deed  was  signed  by  William  Tilghman 
and  wife,  Mr  Livingston  and  wife  and  Ann  P.  Allen,  the  brother 
having  died  intestate  and  without  issue.  In  the  deed  the  grant 
from  Mr  Livingston  and  wife  and  Ann  P.  Allen  was  to  Mrs  Tilgh- 
man to  hold  to  herself  and  her  heirs  and  assigns  for  ever  in  seve- 
rally, the  several  tracts  of  land,  &c. 

By  deed  dated  the  1st  of  April  1823,  William  Tilghman  con- 
veyed this  land  to  the  Northampton  Bank.  This  deed  was  ac- 
knowledged on  the  same  day,  and  recorded  on  the  17th  of  June 
1834.  On  the  31st  of  December  1838,  the  bank  conveyed  to  the 
Northampton  Water  Company,  under  whom  the  defendants  held. 

William  Tilghman  died  on  the  30th  of  April  1827,  and  Mrs 
Greenleaf  and  Mrs  Livington  (the  daughters  of  James  Allen)  find- 
ing no  deed  for  this  land  on  record,  sold  it  to  John  Miller  on  the 
27th  of  November  1828.  Miller  sold  to  Rinker  on  the  2d  of  June 
1835  by  deed,  as  whose  property  it  was  sold  by  the  sheriff  to  Paul 
Miller  and  conveyed  on  the  12th  of  September  1837,  and  by  Paul 
Miller  conveyed  to  the  plaintiff  on  the  4th  of  July  1840.  The 
deed  to  John  Miller  was  not  recorded  until  the  10th  of  May  1841, 
though  the  plaintiff  alleged  he  took  possession  and  that  possession 
had  been  since  continued. 

The  court  below  charged  the  jury  that  the  deed  to  William 
Tilghman  vested  the  fee  simple  of  the  land  in  him :  but  although 
his  deed  to  the  Northampton  Bank  was  placed  on  record  first,  yet 
if  the  bank  was  not  in  possession  and  John  Miller  had  no  notice 
of  it  when  he  bought  and  paid  his  money,  and  he  took  possession 
and  made  improvements,  the  plaintiff's  title  under  him  was  good. 

There  were  other  points  involved  in  the  case,  but  this  was  the 
only  one  on  which  this  court  expressed  an  opinion. 

Gibons  and  Davis,  for  the  plaintiff  in  error,  insisted  that  the 
deed  to  the  bank,  being  first  recorded,  gave  the  legal  title  against 
a  subsequent  grantee  by  the  express  words  of  the  1st  section  of 
the  Recording  Act  of  the  18th  of  March  1775,  which  enacts  that 
deeds  and  conveyances  not  recorded  within  six  months  shall  be 
void  against  a  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  unless  such  deed  be  recorded  before  the  proving 
and  recording  of  the  deed  or  conveyance  of  such  subsequent  pur- 
chaser or  mortgagee.  This  very  point  was  decided  in  Lightner 
v.  Mooney,  (10  Watts  407). 

Porter,  contra,  contended  that  a  deed  not  duly  recorded,  that 
is  to  say,  within  the  six  months  prescribed  by  the  Act  of  As- 
sembly, is  of  no  effect  against  a  bond  fide  purchaser,  who  on 
searching  the  records  could  find  nothing  to  affect  the  title :  nor 
were  persons  buying  of  such  subsequent  purchaser,  especially  at  a 
sheriff's  sale,  bound  to  look  for  such  deeds  or  affected  by  latent 
conveyances.  It  would  be  hard  on  parties  to  lose  their  land  when 
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they  could  have  no  notice  by  record  or  by  possession.  To  affect 
them  the  prior  conveyance  should  be  recorded  before  the  execution 
of  their  deeds. 

PER  CURIAM. — This  cause  was  tried  before  the  report  of  Light- 
ner  v.  Mooney,  (10  Watts  407),  was  published  ;  else  it  would  doubt- 
less have  been  decided  differently,  so  far  as  regards  the  point  before 
us.  There  we  held  that  where  neither  deed  has  been  recorded 
within  the  six  months,  the  first  will  prevail  if  it  has  been  first  re- 
corded ;  indeed  such  expressly  is  the  provision  of  the  statute  which 
precludes  a  grantee  from  insisting  on  want  of  record  notice  to  him- 
self, where  he  has  not  done  what  the  law  enjoins  to  give  notice  to 
those  who  may  come  after  him.  Here  there  was  no  question  of 
possession  to  take  the  case  out  of  the  rule ;  and  we  are  bound  to 
send  the  record  back  for  another  trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Ludwick  against  Huntzinger. 

In  an  action  on  a  bond  for  the  purchase  money  of  land  conveyed  by  the  plain- 
tiff to  the  defendant,  the  defendant  may  give  evidence  to  show  that  the  plaintiff 
had  no  title  to  the  land  conveyed,  unless  the  vendee  was  to  take  the  title  such  as 
it  was. 

To  rebut  the  presumption  arising  from  acceptance  of  a  deed  and  giving  bond, 
the  defendant  must  in  such  suit  show  the  title  positively  bad  by  proving  a  supe- 
rior and  indisputable  title  in  another  person  asserting  such  title. 

But  where  the  action  is  merely  on  a  contract  of  purchase,  it  is  sufficient  for  the 
defendant  to  show  the  title  doubtful,  unless  he  has  agreed  to  take  such  title. 

Articles  fully  executed  by  paying  part  of  the  purchase  money  and  giving  bond, 
and  conveyance  made  under  them,  have  no  bearing  in  a  suit  on  such  bond. 

Qua;re,  how  it  would  be  in  such  suit  if  the  defendant  could  show  the  land  con- 
veyed to  be  different  from  that  contracted  for. 

Bond  dated  in  1830  conditioned  for  the  payment  of  money  on  the  1st  of  April 
1 832,  with  3  per  cent,  interest  from  the  date ;  the  plaintiff  is  entitled  to  recover 
interest  at  3  per  cent,  till  the  time  of  payment,  and  after  that  legal  interest  at  the 
rate  of  6  per  cent. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  debt  brought  by  Samuel  Huntzinger 
against  George  Ludwick  on  a  bond  given  by  the  defendant  to  the 
plaintiff  dated  1st  July  1830,  conditioned  for  the  payment  of 
$1143.75  on  the  1st  of 'April  1832,  with  3  per  cent,  interest  from 
date ;  which  bond,  it  was  admitted,  was  given  in  part  considera- 
tion of  the  sale  of  a  tract  of  land. 
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The  defendant  read  the  following  notice  of  special  matter : 
"  The  defendant  will  offer  on  the  trial  of  the  above  cause  the  full 
evidence,  to  prove  the  following  special  matter :  That  the  bond  on 
which  the  action  is  brought,  was  given  as  part  of  the  consideration 
for  the  purchase  of  a  certain  tract  of  land,  situate  in  Schuylkill 
county,  in  the  State  of  Pennsylvania,  containing  about  223  acres, 
more  or  less.  That  the  plaintiff  and  others  interested,  entered 
into  articles  of  agreement  with  the  defendant,  before  the  execu- 
tion and  delivery  of  said  bond,  through  the  agency  of  John  Wickur- 
ham,  for  the  sale  of  three-fourths  of  the  said  tract,  at  the  price  of 
$75  per  acre.  That  the  plaintiff  and  those  concerned  and  inte- 
rested with  him,  promised  the  said  Wickurham  to  pay  him  a  cer- 
tain sum  for  the  sale  of  said  tract,  and  instructed  him  to  assure 
the  defendant,  that  the  title  to  be  made  to  the  said  defendant  was 
in  every  respect  good,  valid  and  unexceptionable,  and  that  they 
would  convey  the  tract  to  the  said  defendant  by  a  deed,  contain- 
ing a  warranty  against  any  defect  or  imperfection  in  the  title  to 
the  same.  That  the  said  John  Wickurham,  by  communicating 
the  instructions  received  from  the  plaintiff  and  those  connected 
with  him,  to  the  said  defendant,  induced  the  defendant  to  contract 
for  the  purchase  of  the  said  three-fourths  of  the  tract  before  men- 
tioned, and  to  pay  the  sum  of  $5000,  part  of  the  purchase  money, 
and  to  execute  bonds  to  the  parties  concerned  for  the  balance  of 
the  purchase  money,  on  one  of  which  the  above  action  is  instituted. 
That  the  plaintiff  and  others  concerned  with  him,  thereon  delivered 
defendant  a  deed  for  the  said  three-fourths,  assuring  him  that  the 
title  was  perfect  and  unexceptionable,  and  that  the  said  deed  was 
in  pursuance  of,  and  in  conformity  with  the  contract  above  men- 
tioned. That  defendant  will  further  offer  evidence  to  show  that 
the  title  under  which  the  plaintiff  and  his  associates  claimed,  was 
under  an  alleged  sale  of  the  tract  of  land,  and  sold  for  taxes  by 
the  sheriff  of  Berks  county,  to  a  certain  William  Green.  The 
defendant  will  further  offer  evidence  to  show  that  no  such  sale  was 
made  of  the  said  tract,  to  the  said  William  Green,  and  that  if  such 
sale  ever  was  made,  it  was  wholly  irregular  in  every  respect,  and 
that  the  requisitions  of  the  law  were  entirely  disregarded  and  not 
complied  with,  and  that  no  title  vested  in  the  said  William  Green. 
That  any  title  which  the  said  William  Green  had,  or  could  have, 
to  the  said  tract,  was  derived  from  a  private  agreement  made 
between  the  said  William  Green  and  a  certain  Philip  Kremer, 
who  was  sheriff  of  Berks  county  at  the  time  of  said  agreement, 
which  private  agreement  was  entered  into  many  years  after  the 
pretended  sale.  That  the  alleged  sale,  if  made,  was  individually- 
made  of  a  tract  of  land  belonging  to  Francis  Parvin.  That  the 
tract  for  part  of  the  purchase  of  which  the  bond  was  given,  was 
not  at  any  time  the  property  of  Francis  Parvin  individually,  but 
was  part  of  a  larger  tract,  conveyed  to  Benjamin  Lightfoot  and 
Francis  Parvin,  under  an  application  dated  July  5,  1751.  The 
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defendant  will  further  show  that  certain  tracts  of  land  were  held 
by  Francis  Parvin  alone  in  said  Berks  county,  and  that  one  of  them 
at  least  was  sold  for  taxes.  The  defendant  will  further  show  that 
the  plaintiff  and  those  interested  with  him,  do  not  derive  title  from 
William  Green  above  mentioned,  that  the  alleged  conveyances 
under  which  they  claim  from  him  are  defective,  irregular  and  ille- 
gal. The  defendant  will  also  show  that  the  title  of  the  plaintiff 
to  the  land  for  part  of  the  purchase  money,  of  which  the  said  bond 
was  given,  was  in  other  respects  deficient  and  irregular,  and  that 
the  title  conveyed  to  the  defendant  is  defective  and  invalid." 

The  defendant  then  gave  in  evidence  a  deed  dated  the  1st  July 
1830,  from  Jacob  and  Samuel  Huntzinger  and  John  Schall  and 
their  wives,  for  three-fourths  of  244  acres  of  land  in  Schuylkill 
county,  Pennsylvania,  strict  measure,  for  the  consideration  of 
$13,725 ;  it  being  part  of  a  large  tract  of  land  surveyed  by  war- 
rant of  5th  July  1751  granted  to  Francis  Parvin  and  Benjamin 
Lightfoot,  and  patent  issued  thereon  18th  June  1830,  to  Jacob 
Huntzinger,  John  Schall,  Samuel  Huntzinger  and  Burd  Patterson. 
Also  an  application  by  and  warrant  to  Francis  Parvin  and  Benja- 
min Lightfoot,  dated  5th  July  1751,  for  1000  acres,  on  the  waters 
of  Schuylkill,  beyond  the  second  ridge  of  hills  in  the  county  of 
Berks  ;  and  a  return  of  survey  by  Thomas  Lightfoot,  D.  S.,  for 
135  acres,  purporting  to  be  a  re-survey  of  a  survey  in  June  1751, 
in  pursuance  of  said  warrant  or  application. 

The  defendant  then  offered  in  evidence  the  following  papers : 
The  will  of  Francis  Parvin,  dated  20th  June  1767,  and  proved 
3d  September  1767,  in  which  he  devised  the  lands  in  question  to 
his  executors,  to  sell  and  divide  proceeds  among  his  four  children, 
subject  to  certain  specified  payments.  The  minutes  of  the  board 
of  property,  dated  7th  November  1785,  upon  the  application  of 
Elizabeth  Lightfoot,  executrix  of  Benjamin  Lightfoot  deceased,  for 
a  re-survey  of  said  warrant  of  5th  July  1751.  Also  the  record  of 
an  acknowledgment  of  a  deed  from  Philip  Kremer,  sheriff  of  Berks 
county,  to  William  Green,  dated  26th  October  1781,  as  follows: 

Thomas  Jones,  Thomas  Parry  and  Daniel  Messersmith,  Esqs, 
Commissioners  of  Berks  county,  v.  Francis  Parvin.  Warrant 
dated  at  Reading,  October  19,  1781. 

And  now,  to  wit,  the  5th  day  of  April  1793,  Philip  Kremer,  Esq., 
Sheriff  of  said  county,  acknowledged  in  open  court  a  deed  poll, 
bearing  date  the  26th  day  of  October  1781,  for  conveying  unto 
William  Green,  of  Berks  county,  store-keeper,  all  that  certain 
tract  of  land,  situate  in  Brunswick  township,  in  the  said  county, 
containing  three  hundred  acres,  which  is  situated  on  Big  Schuyl- 
kill, and  adjoining  other  lands  of  the  said  Francis  Parvin,  and 
which  said  tract,  the  said  Francis  Parvin  and  Benjamin  Lightfoot, 
both  since  deceased,  held  as  tenants  in  common,  seized  and  taken 
in  execution  by  the  said  Sheriff,  by  virtue  of  a  warrant  under  the 
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hands  and  seals  of  the  said  Commissioners,  bearing  date  the  19th 
day  of  October  1781,  for  taxes  thereupon  assessed,  and  in  arrear 
and  unpaid.  Which  said  tract  of  land  he  the  said  Sheriff,  after 
due  public  and  timely  notice  given  of  the  time  and  place  of  sale, 
did  on  the  22d  day  of  October  1781,  expose  to  sale  by  public  ven- 
due  or  outcry,  and  did  sell  the  same  to  the  said  William  Green 
for  the  sum  of  £57,  in  state  money,  he  being  the  highest  bidder, 
and  that  the  highest  and  best  price  bidden  for  the  same.  To  have 
and  to  hold  the  said  tract  of  land  with  the  appurtenances,  unto  the 
said  William  Green,  his  heirs  and  assigns,  to  the  only  proper  use 
and  behoof  of  the  said  William  Green,  his  heirs  and  assigns  for 
ever,  according  to  the  force,  form  and  effect  of  the  laws  of  this 
commonwealth  of  Pennsylvania,  in  such  case  made  and  provided. 

Also  a  deed  from  William  Green  to  Michael  Bushey,  dated  30th 
May  1797,  for  218  acres  situate  in  Manheim  township,  reciting  it 
as  part  of  a  larger  tract  surveyed  to  Francis  Parvin  and  Benjamin 
Lightfoot,  by  virtue  of  a  warrant  to  them  dated  about  1st  July 
1751,  and  which  as  late  the  estate  of  the  said  Francis  Parvin  and 
Benjamin  Lightfoot,  since  deceased,  was  sold  and  conveyed  by 
Philip  Kremer,  Esq.,  then  Sheriff,  by  deed  poll  dated  the  20th  of 
October  1781,  to  the  said  William  Green  in  fee,  &c. 

Also  a  deed  from  Michael  Bushey  to  Michael  Moser  and  Jacob 
Epler,  dated  7th  June  1802,  containing  the  same  recital  as  the 
deed  from  Green  to  Bushey.  Also  an  unrecorded  assignment  from 
Jacob  Epler  to  Michael  Moser,  dated  8th  August  1804,  for  his 
interest  in  said  218  acres.  Also  a  deed  from  Michael  Moser  to 
John  Stahl  and  Jacob  Stahl,  Jun.,  dated  23d  May  1805,  for  218 
acres,  with  same  recital  as  the  two  former  deeds.  Also  a  deed 
of  assignment,  endorsed  on  the  foregoing  deed,  from  John  Stahl 
and  Jacob  Stahl,  Jun.,  and  Elizabeth  his  wife,  to  Jacob  Stahl, 
Sen.,  dated  20th  September  1816,  and  recorded  3d  May,  1830. 

Also  a  deed  from  Jacob  Stahl,  Sen.,  to  John  Stahl,  dated  21st 
September  1816,  for  the  said  218  acres,  reciting  as  in  former  deeds, 
recorded  3d  May  1830.  Also  an  unrecorded  deed  from  Jacob 
Stahl,  administrator  of  John  Stahl  deceased,  pursuant  to  an  order 
of  the  Orphans'  Court,  to  Jacob  Huntzinger,  John  Schall,  Samuel 
Huntzinger  and  Burd  Patterson,  dated  31st  March  1829,  for  the 
said  218  acres,  consideration  Si 860.  Also  the  following  articles 
of  agreement  for  the  sale  of  the  said  land : 

"  Articles  of  an  agreement  made  and  concluded  the  9th  day  of 
June  1830,  between  John  Schall,  of  the  borough  of  Orwigsburgh, 
Jacob  Huntzinger,  of  the  same  place,  and  Samuel  Huntzinger,  of 
the  borough  of  Pottsville,  all  of  the  county  of  Schuylkill,  of  the 
one  part,  and  George  Ludwick,  of  Blockley  township,  in  the  county 
of  Philadelphia,  of  the  other  part — witnesseth  that  the  said  John 
Schall,  Jacob  Huntzinger  and  Samuel  Huntzinger,  for  the  consi- 
deration hereinafter  mentioned,  have  granted,  bargained  and  sold, 
and  by  these  presents  do  grant,  bargain  and  sell,  unto  the  said 
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George  Ludwick,  and  to  his  heirs  and  assigns,  three  full,  equal 
and  undivided  fourth  parts  (the  whole  into  four  equal  parts  to  be 
parted  and  divided)  of  and  in  all  that  certain  tract  or  parcel  of 
land,  situate  in  Schuylkill  township,  in  the  county  of  Schuylkill 
and  state  of  Pennsylvania,  bounded  by  lands  patented  to  Michael 
Bushey,  the  heirs  of  John  Neier,  Edward  W.  Robenson,  land  late 
of  John  Keim,  and  land  of  Burd  Patterson,  containing  244  acres 
and  7  perches,  strict  measure.  In  consideration  whereef,  the  said 
George  Ludwick  promises  and  agrees  to  pay  to  the  said  John 
Schall,  Jacob  and  Samuel  Huntzinger,  their  heirs,  executors  and 
administrators,  the  sum  of  $13,725,  lawful  money  of  the  United 
States,  in  manner  following,  to  wit:  that  is  to  say,  $3431.25,  part 
thereof,  on  the  1st  day  of  July  next,  the  like  sum  of  83431.25  on 
the  1st  day  of  January  1831,  and  the  like  sum  of  $3431.25  on  the 
1st  day  of  April  1832,  and  the  like  sum  and  balance  of  said  con- 
sideration money,  to  wit,  $3431.25,  on  the  1st  day  of  April  1833, 
the  two  last  payments  to  bear  interest  at  the  rate  of  3  per  cent, 
per  annum.  The  said  John  Schall,  Jacob  and  Samuel  Huntzinger, 
promise  and  agree  to  deliver  to  the  said  George  Ludwick,  his 
heirs  and  assigns,  a  deed  in  fee-simple,  clear  of  all  encumbrance, 
on  the  1st  day  of  July  next,  when  the  first  payment  is  to  be  made, 
and  the  balance  of  the  purchase  money  to  be  secured  by  bonds 
and  mortgage,  to  be  executed  by  the  said  George  Ludwick,  to  the 
said  John  Schall,  Jacob  Huntzinger  and  Samuel  Huntzinger,  or 
their  heirs  or  assigns.  In  witness  whereof,  &c." 

Also  a  patent  for  218  acres  to  the  said  Schall  and  others,  dated 
18th  June  1830,  reciting  "  that  the  said  tract  of  land  was  surveyed 
in  pursuance  of  a  warrant  dated  5th  July  1751,  granted  to  Francis 
Parvin  and  Benjamin  Lightfoot,  whose  right  in  and  to  the  said 
part,  by  virtue  of  sundry  conveyances  and  other  assurances  in 
law,  became  vested  in  the  said  Samuel  and  Jacob  Huntzinger, 
John  Schall  and  Burd  Patterson." 

The  Court  rejected  the  foregoing  papers  and  evidence,  except 
the  patent,  which  was  allowed  to  be  read ;  to  which  decision  the 
defendant  excepted,  and  the  Court  sealed  a  bill  of  exceptions. 

The  defendant  requested  the  Court  to  charge  the  jury  that  the 
title  of  the  plaintiff  and  his  partners  to  the  land  sold  by  them  to 
the  defendant  was  defective,  and  that  upon  the  said  evidence  they 
could  legally  find  for  the  defendant;  but  the  Court  refused  to  give 
this  instruction,  and  charged  the  jury  that  the  plaintiff,  upon  the 
evidence  in  the  cause,  was  entitled  to  a  verdict  for  the  whole 
amount  of  the  condition  of  the  bond,  with  3  per  cent,  interest  from 
the  date,  1st  July  1830,  to  the  time  of  payment  mentioned  in  the 
condition,  1st  April  1832,  and  at  6  per  cent,  from  the  1st  of  April 
1832  to  the  29th  of  April  1839;  it  being  agreed  that  should  this 
Court  differ  with  them  on  the  subject  of  interest,  the  plaintiff  might 
release  the  excess. 


56  SUPREME  COURT  {Philadelphia 

[Ludwick  v.  Huntzinger.] 

The  defendant  excepted  to  the  charge,  and  assigned  the  following 
errors : 

1.  The  Court  erred  in  the  rejection  of  the  offer  of  the  defendant's 
evidence,  mentioned  in  his  bill  of  exceptions. 

2.  In  charging  the  jury  that  the  plaintiff  was  entitled  to  recover 
under  the  evidence  given  in  the  cause. 

3.  In  charging  the  jury  that  the  plaintiff  was  entitled  to  recover 
6  per  cent,  interest  from   the  time  the  bond  became  due  and 
payable. 

J.  M.  Scott,  for  the  plaintiff  in  error,  contended  that  if  the  title 
was  defective,  it  was  a  defence  to  the  bond  notwithstanding  a  deed 
had  been  executed.  Steinhauer  v.  Wilman,  (1  S.  4*  R>  438) ;  Hart 
v.  Porter,  (5  S.  $  JR.  201) ;  Share  v.  Anderson,  (7  S.  #  R.  43) ; 
Hessner  v.  Helm,  (8  S.  $  R.  178) :  Stubbs  v.  King,  (14  S.  fy  R. 
206) ;  Christy  v.  Reynolds,  (16  S.  $  R.  258) ;  Lighty  v.  Shorb,  (3 
P.  R.  447).  Here  the  Court  rejected  all  the  intermediate  chain 
of  title  in  which  the  defects  existed,  and  which  show  that  the  recital 
in  the  patent  was  untrue.  The  deed  to  Green  of  the  tract  in  the 
name  of  Lightfoot  and  Parvin,  is  bad  for  various  reasons.  It  was 
not  acknowledged  till  1793,  though  dated  in  1781.  The  Sheriff 
was  not  authorized  by  the  Act  of  Assembly  to  make  a  deed :  the 
commissioners  were  to  sell  and  make  the  deed  for  a  non-payment 
of  state  taxes  on  unseated  lands. 

Mallery  here  produced  certified  copies  of  the  Acts  of  Assembly 
passed  from  time  to  time  for  levying  taxes  for  the  use  of  the  pro- 
vince and  state,  viz.,  Act  27th  November  1755;  30th  May  1764; 
20th  March  1777,  to  raise  supplies  for  the  war;  3d  April  1779, 
(under  which  this  sale  was  made),  authorizing  in  the  26th  section 
the  commissioners  of  the  county  to  sell  by  public  vendue,  and 
directing  that  "  when  any  sale  shall  be  as"  aforesaid  made  by  the 
Sheriff  or  Coroner,  the  Sheriff  or  Coroner  shall  make  a  deed  which 
shall  be  valid :"  meaning  that  the  commissioners  were  to  sell,  but 
the  Sheriff  was  to  make  the  deed. 

Scott  contended  that  the  Sheriff  could  only  make  a  deed  when 
he  sold  himself.  It  is  now  well  known,  as  is  said  in  Morton  v. 
Harris,  (9  Watts  322),  that  no  tax  title  prior  to  the  Act  of  1815  is 
good,  tinder  the  Act  of  1779,  this  title  was  bad,  because  the 
warrant  was  after  the  death  of  Parvin,  and  the  Act  of  Assembly 
did  not  authorize  that.  The  fact  is  shown  by  the  will  of  Parvin, 
proved  on  the  3d  of  September  1769.  Moreover,  the  Sheriff's 
deed  to  Green  is  for  300  acres  in  Brunswick  township;  but  the 
deed  from  Green  is  for  218  acres  in  Manheim  township. 

By  the  Act  of  1779,  the  sale  must  be  advertised  three  months ; 
yet  it  would  seem  by  the  words  of  the  Sheriff's  deed,  that  the 
warrant  was  issued  on  the  19th  of  October  1781,  and  the,  sale 
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made  on  the  22d  of  October,  which  shows  there  could  not  be  three 
months.  The  recitals  in  the  deeds  differ,  and  here  began  Green's 
fraud  on  Bushey  by  misreciting  the  deed.  The  Sheriff's  deed 
could  not  convey  any  title  of  Parvin  but  what  he  held  as  tenant 
in  common  with  Lightfoot,  that  is,  a  moiety ;  yet  his  deed  affects 
to  convey  the  whole  tract.  Nor  are  the  tracts  the  same.  The 
surveys  show  that  the  property  conveyed  to  us  by  the  plaintiffs  is 
that  set  off  to  Elizabeth  Lightfoot  on  the  partition ;  whereas  the 
property  sold  to  Green  is  another  adjoining  tract  in  the  name  of 
Parvin  and  Lightfoot. 

He  also  contended  that  the  Court  erred  in  allowing  G  per  cent, 
interest. 

Mattery,  contra,  was  requested  to  speak  only  as  to  the  identity 
of  the  tracts,  and  on  the  question  of  interest. 

There  is  nothing  on  the  face  of  the  papers  showing  the  tracts 
to  be  different.  All  the  title  papers  and  surveys  go  to  show  that 
this  is  the  land  held  under  the  title.  As  to  Elizabeth  Lightfoot's 
tract,  if  it  be  the  same,  it  was  before  that  sold  for  taxes  by  the 
sheriff's  deed,  no  matter  in  whose  name  it  was  assessed,  whether 
owner,  warrantee  or  stranger.  If  Elizabeth  Lightfoot  chose  to 
take  that  tract,  it  was  her  own  folly.  It  is  the  same  land  for 
which  the  heirs  of  Parvin  brought  ejectment  at  the  instigation  of 
the  defendant,  and  failed.  Nothing  was  offered  below  to  show 
that  it  was  not  the  tract  in  question.  The  whole  uncertainty 
alleged  appears  by  papers  and  surveys  now  produced.  A  total 
neglect  to  claim  land  for  twenty  years  is  an  abandonment,  though 
there  be  payment  of  the  purchase  money  on  a  warrant  and  survey. 
Foust  v.  Ross,  (1  Watts  fy  Serg.  501). 

As  to  interest,  it  has  been  held,  that  on  a  bond  to  pay  4  per 
cent,  till  certain  legatees  came  of  age,  they  were  entitled  to  7  per 
cent,  after  that  time.  1  JVott  fy  M'Cord  67. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  was  brought  on  a  bond  given  by  the 
plaintiff  in  error,  who  was  the  defendant  in  the  court  below,  to  the 
defendants  in  error,  who  were  the  plaintiffs  there,  to  secure  the 
payment  of  part  of  the  purchase  money  of  a  tract  of  land  sold  and 
conveyed  by  the  latter  to  the  former.  The  defence  set  up  was, 
that  the  plaintiffs  below  had  no  right  or  title  whatever  to  the  land 
so  sold  and  conveyed.  The  only  question  raised  in  the  case  is, 
whether  the  evidence  offered  by  the  defendant  in  the  court  below, 
and  rejected  by  the  court,  tended  to  prove  and  establish  such  a 
defence.  If  it  did,  then  according  to  a  train  of  decisions  which 
we  have  on  the  subject,  it  ought  to  have  been  received  by  the 
court,  and  submitted  to  the  jury.  Steinkauer  v.  Witman,  (1  S.  fy 
R.  438,  447) ;  9  S.  <$•  R.  161 ;  Hart  v.  Porter,  (5  S.  $  R.  204)  ; 
Carnahan  v.  Hall,  (Add.  127) ;  Lighty  v.  Shorb,  (3  Penn.  Rep.  450, 
v.  — 8 
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451) ;  Share  v.  Anderson,  (7  S.  fy  R.  43) ;  Fuhrman  v.  London,  (13  S. 
<£•  R.  386).  But  it  is  proper  to  remark  and  bear  in  mind,  that  the 
right  of  the  plaintiffs  below  to  demand  and  receive  the  amount  of 
the  obligation  is  a  perfectly  clear  legal  right,  free  from  all  doubt 
whatever ;  whereas  the  defence  set  up  is,  at  most,  only  an  equi- 
table defence,  and  before  it  can  prevail  must  be  made  out  by  evi- 
dence tending  to  prove  rt  clearly  and  distinctly.  The  evidence 
must  be  such  as  will  completely  overcome  that  violent  presump- 
tion which  arises  in  favour  of  the  plaintiff  in  error's  having  re- 
ceived a  good  title  for  the  land  from  the  defendants  in  error,  from 
the  circumstance  of  his  having,  after  inspecting  it,  approved  it,  by 
accepting  the  deed  conveying  it  to  him,  and  thereupon  given  his 
bonds  to  them  securing  the  payment  of  the  balance  of  the  pur- 
chase money.  It  is  not  sufficient,  in  such  case,  to  offer  or  give 
evidence  tending  merely  to  show  that  the  title  which  the  purchaser 
has  got  is  doubtful,  or  not  merchantable,  but  he  must  show  that  it 
is  positively  bad,  by  proving  a  superior  indisputable  title  to  the 
land  in  a  third  person  or  party,  who  is  asserting  his  right  thereto 
by  virtue  of  such  title ;  otherwise  it  may  be  that  the  purchaser 
will  never  be  disturbed  in  his  enjoyment  of  the  land  by  reason  of 
it ;  or  if  he  should,  he  may  have  his  remedy  on  the  covenants  con- 
tained in  the  deed  of  conveyance  made  to  him ;  and  if  it  be  that 
he  has  taken  no  covenant  for  that  purpose,  it  goes  strongly  to  show 
that  he  agreed  and  was  satisfied  to  take  the  title  of  the  vendor 
pretty  much  at  his  own  risk.  This  he  unquestionably  had  the 
right  and  power  of  doing,  if  he  pleased ;  and  if  it  should  happen 
to  turn  out  differently  from  what  he  expected,  he  has  but  little,  if 
any  reason,  to  blame  the  vendor  for  it.  It  may  be  said,  with  truth, 
that  he  bargained  for  the  vendor's  title  merely  such  as  it  was,  and 
that  he  obtained  all  he  bargained  for,  even  if  he  should  afterwards 
lose  the  land  by  reason  of  a  superior  title  to  it  in  a  third  person. 
I  do  not  wish,  however,  to  be  understood  as  saying  that  such 
superior  title  outstanding  in  a  third  person,  when  shown  clearly 
to  exist,  and  that  he  claims  the  land  by  virtue  of  it,  will  not  be  a 
good  defence  against  the  payment  of  a  bond  or  bonds  given  for  the 
purchase  money,  or  any  portion  thereof,  though  a  deed  of  convey- 
ance has  been  executed  by  the  vendor  to  the  vendee ;  unless  it  was 
explicitly  agreed  and  understood  between  them,  at  the  time,  that 
the  vendee  was  to  take  the  title  of  the  vendor  such  as  it  was, 
whether  bad  or  good,  at  his  own  risk:  on  the  contrary,  I  admit, 
that  according  to  the  authorities  first  cited  above,  it  will  be  a  good 
defence.  But  I  wish  to  be  distinctly  understood  as  laying  down 
the  principle,  that  in  order  to  make  such  outstanding  title  a  good 
defence,  in  such  cases,  it  must  be  clearly  shown  to  be  indubitably 
good,  and  that  the  land  is  actually  claimed  under  it.  It  is  proper, 
however,  to  observe,  that  a  different  principle  governs  where  the 
contract  for  the  purchase  of  the  land  remains  in  fieri,  and  the 
action  is  brought  on  the  contract  itself  with  a  view  to  enforce  the 
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payment  of  the  purchase  money  according  to  its  terms.  There, 
if  it  should  appear  that  the  title  of  the  vendor  to  the  land  is  any- 
wise doubtful,  the  vendee  will  not  be  held  bound  to  pay  the  pur- 
chase money  for  it;  5  Binn.  365;  unless  it  should  also  appear 
that  he  had  expressly  agreed  to  do  so.  Dorsey  v,  Jackman,  (IS. 
8f  R.  42) ;  Pennsylvania  v.  Sims,  (Add.  9).  But  in  the  case  under 
consideration,  though  it  appears  that  articles  of  agreement  were 
entered  into,  in  the  first  instance,  between  the  parties  for  the  sale 
and  purchase  of  the  land,  yet  they  were  subsequently  carried  into 
execution  by  the  vendee's  paying  part  of  the  purchase  money 
and  giving  his  bonds  for  the  payment  of  the  residue,  and  the  ven- 
dor's executing  and  delivering  to  him  a  deed  of  conveyance  for 
the  land  with  a  covenant  of  special  warranty.  By  the  articles 
"  the  defendants  in  error  covenanted  to  deliver  to  the  plaintiff  in 
error,  his  heirs  and  assigns,  a  deed  in  fee-simple  clear  of  all  encum- 
brances," &c.  It  was  said,  in  argument,  on  behalf  of  the  plaintiff 
in  error,  that  the  articles  of  agreement  still  remained  in  force, 
notwithstanding  the  payment  of  part  of  the  purchase  money,  and 
the  giving  of  bonds  by  him  for  the  residue  thereof,  and  the  execu- 
tion and  delivery  of  a  deed  conveying  the  land  to  him  in  fee-simple 
clear  of  all  encumbrances,  by  the  defendants  in  error.  It  appears 
to  me,  however,  otherwise,  for  I  am  unable  to  discover  anything 
contained  in  the  articles,  which  was  to  be  done  and  performed  by 
either  party,  that  has  not  been  done ;  hence  the  articles  can  have 
no  bearing  whatever  upon  the  case  as  it  now  stands.  The  articles 
contain  no  covenant  upon  the  part  of  the  vendors  for  further 
assurance,  so  that  there  is  no  ground  for  calling  upon  them  to  give 
to  the  vendee  any  other  or  further  deed  of  conveyance  or  assu- 
rance than  that  which  has  been  already  received. 

This  being  the  state  of  the  case,  the  question  then  presents 
itself,  did  the  evidence  offered  by  the  plaintiff  in  error,  and  re- 
jected by  the  court,  tend  to  show  an  outstanding  title  for  the  land 
in  a  third  person,  better  than  that  which  he  received  from  the 
defendants  in  error,  and  that  such  third  person  was  actually  claim- 
ing the  land  under  it  ?  We  think  it  very  clear  that  it  did  not,  and 
that  it  was  therefore  rightly  rejected  by  the  court.  Indeed,  I  am 
inclined  to  think,  that  it  is  not  even  calculated  to  raise  a  doubt,  as 
to  the  goodness  of  the  title  which  the  plaintiff  in  error  received 
from  the  defendants.  But  it  is  said  that  it  does  not  apply  to,  and 
embrace  the  land  intended  to  be  sold  and  purchased.  The  evi- 
dence, however,  offered  and  rejected,  does  not  tend,  in  the  slight- 
est degree,  to  show  that  such  was  the  fact,  and  therefore  was  not 
receivable  for  that  purpose.  Had  evidence  tending  to  prove  that 
fact  been  offered  in  connection  with  the  evidence  that  was  rejected 
by  the  court,  it  might  have  raised  a  different  question. 

A  question  also  arose,  on  the  trial  of  this  cause,  as  to  the  rate 
of  interest  that  the  plaintiffs  were  entitled  to  recover  from  the 
time  that  the  bond  became  payable.  It  was  dated  the  1st  of  July 
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1830,  conditioned  for  the  payment  of  $1143.75  on  the  1st  of  April 
1832,  with  three  per  cent,  interest  from  the  date  thereof.  The 
counsel  of  the  defendant  below  contended  that  the  plaintiffs,  if 
entitled  to  recover  at  all,  were  only  entitled  to  recover  interest  at 
the  rate  of  3  per  cent.,  as  that  was  the  rate  agreed  to  be  paid  ac- 
cording to  the  terms  of  the  bond  from  its  date  to  the  time  thereby 
fixed  for  the  payment  of  the  principal.  The  court,  however,  ad- 
vised the  jury  to  give  3  per  cent,  interest  on  the  principal  men- 
tioned in  the  condition  of  the  bond,  until  it  became  payable, 
according  to  the  tenor  thereof;  and  6  per  cent,  from  that  to  the 
time  of  trial ;  which  they  accordingly  did.  In  this  the  court  were 
perfectly  correct.  Until  the  bond  became  payable  the  agreement 
of  the  parties  regulated  the  allowance  of  interest,  and  the  rate  of 
it,  but  after  that  the  law  interposed,  not  only  to  allow,  but  to 
regulate  the  rate  of  interest  that  should  be  paid  by  the  defendant 
or  debtor  for  and  on  account  of  his  illegal  detention  of  the  debt 
from  the  plaintiffs. 

Whenever  one  man  binds  himself  to  pay  a  specific  sum  of  money 
to  another  by  a  certain  day,  and  he  fails  to  do  so,  he  becomes 
liable,  by  the  law  of  this  State,  to  pay  interest  thereon  at  the  rate 
of  6  per  cent,  per  annum,  afterwards,  as  long  as  he  shall  improperly 
withhold  payment  thereof,  unless,  perhaps,  it  should  be  expressly 
agreed  otherwise  by  the  parties.  But  the  agreement  of  the  parties 
here,  in  respect  to  the  interest,  extended  no  further  than  to  the 
period  fixed  for  the  payment'of  the  debt  or  principal ;  after  that 
it  was  left  to  mere  operation  of  law,  which  allows  6  per  cent. 

Judgment  affirmed. 


Urket  against  Coryell. 
Wasser  against  Same. 


An  ancient  receipt  of  the  Receiver  General  for  the  price  of  lands,  proved  to  be 
in  the  handwriting  of  his  son,  who  did  business  in  the  office  for  his  father,  and 
occasionally  signed  the  father's  name,  is  evidence. 

A  certificate  under  the  seal  of  the  Land  Office,  signed  by  the  Deputy  Secretary, 
is  evidence. 

There  is  such  an  office  in  the  State  as  the  Land  Office,  and  it  is  known  by  that 
name. 

A  deed  from  the  warrantee  of  land  conveying  the  warrant  to  another  is  evi- 
dence, even  though  the  land  be  misdescribed  in  it. 

An  ancient  deed  is  evidence  where  there  is  proof  of  the  handwriting  of  the 
grantor  and  subscribing  witness,  who  died  many  years  ago. 

A  memorandum  made  by  one  who  had  been  a  Deputy  Surveyor,  not  signed  by 
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him  as  such,  it  not  appearing  whence  it  came  or  when  it  was  made,  is  not 
evidence. 

A  return  of  unseated  lands  to  the  County  Commissioners  for  taxation,  is  not 
evidence  to  show  title  in  the  party  making  such  return. 

Evidence  is  not  admissible  to  show  that  the  land  in  dispute  had  been  reputed 
and  represented  for  twenty  or  thirty  years  as  the  property  of  a  party  litigant,  when 
offered  to  be  given  by  a  witness  who  never  was  on  the  land,  or  lived  near  it. 

Where  a  party  to  the  suit  advised  another  to  buy  the  land  in  dispute,  engaging, 
if  he  did  not  like  the  title,  to  take  it  off  his  hands,  which  eventually  took  place, 
evidence  by  the  first  of  these  that  between  the  vendor  and  him  the  risk  was  with 
him,  and  that  the  bond  for  the  purchase  money  was  still  outstanding,  is  immate- 
rial and  inadmissible. 

Articles  of  agreement  concerning  72,000  acres  of  land  belonging  to  M.,  N.  & 
G.,  do  not,  without  other  evidence,  embrace  lands  belonging  separately  to  M. 

Where  titles  are  held  by  trustees  under  articles,  for  the  benefit  of  subscribers 
to  the  articles,  the  trust  does  not  take  effect  until  there  are  subscribers. 

Surveys  are  presumed  to  be  made  for  him  who  is  the  owner  of  the  warrants 
at  the  time,  though  there  be  no  evidence  that  they  were  made  for  him ;  and  they 
are  his,  though  made  at  the  instance  and  for  the  benefit  of  another,  who  had  no 
right  to  the  warrants. 

A  stranger  without  title  cannot,  by  merely  claiming  land  and  paying  taxes 
upon  it,  without  showing  he  ever  exercised  any  acts  of  ownership  upon  it,  oust 
the  owner,  or  devest  his  title  by  limitation  of  time. 

Abandonment  is  not  to  be  presumed  from  lapse  of  time  against  one  who  had 
warrants  and  surveys,  and  paid  the  whole  purchase  money  for  the  land  to  the 
commonwealth ;  nothing  will  do  short  of  actual  ouster  for  twenty-one  years. 

A  patent  enures  to  the  benefit  of  him  who  has  the  title,  though  issued  to 
another. 

The  Court  ought  not  to  submit  to  the  jury  a  point  put  by  counsel,  where  there 
is  no  evidence  to  sustain  it. 

If  a  man  wrongfully  obtain  a  patent  for  land,  and  pay  the  taxes,  the  real  owner 
may  recover  it  from  him  without  reimbursing  to  him  the  costs  of  patenting  and 
the  taxes. 

Caveat  by  E.  against  patent  to  W.  &  D.,  afterwards  withdrawn  as  to  W., 
does  not  withdraw  or  concede  anything  as  to  D.;  especially  if  D.,  two  years 
afterwards,  enters  a  caveat  against  E.'s  title,  under  a  claim  of  an  opposite  title. 

THESE  were  actions  of  ejectment  brought,  one  by  Lewis  S. 
Coryell  against  John  Urket,  the  other  by  the  same  plaintiff  against 
Daniel  Wasser,  in  the  Common  Pleas  of  Montgomery  county,  for 
two  tracts  of  land  on  the  Lehigh  river,  one  in  the  warrantee  name 
of  John  Christ,  the  other  in  the  warrantee  name  of  Betsy  Rice. 
William  Abbott  defended  as  landlord  and  owner.  Both  actions 
were  tried  together. 

The  plaintiff  gave  in  evidence  applications  for  24  tracts  of  land 
on  the  19th  of  March  1792,  one  in  the  name  of  Betsy  Rice  for  400 
acres  near  or  adjoining  land  applied  for  by  Owen  Rice,  on  the 
east  side  of  Lehigh  in  Northampton  county ;  and  the  other  in  the 
name  of  John  Christ  for  400  acres  of  land  on  the  east  side  of  the 
Lehigh,  near  or  adjoining  lands  applied  for  by  William  Horsfield 
in  Northampton  county,  endorsed  "  Wts.  iss'd  3d  April  1792  at  25 
past  12  o'clock.  24  locations  Robert  Brown  Esq." 

The  plaintiff  then  offered  the  following  receipt,  after  proving 
that  it  was  found  among  the  papers  of  Jacob  Eyerly,  deceased: 

v.  —  p 
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Receiver  Generals  Office  Philadelphia. 

Received  25th  day  of  May  1792  of  John  Christ  the  sum  of  Ten 
pounds  in  Pennsya.  Certificates  for  400  acres  of  land  in  the  county 
of  Northampton,  granted  to  the  said  Christ  by  warrant  dated  the 
3d  ultimo.  FRAS.  JOHNSON,  R.  G. 

£10  0  0  P.  Cert,  fees  10s.  pd. 

This  being  objected  to,  the  plaintiff  called  Nathan  Beach,  Esq., 
who  testified  he  was  acquainted  with  the  handwriting  of  Francis 
Johnson  and  his  son.  The  son  did  nearly  all  the  business.  The 
signature  to  the  receipt  imitated  the  son's  hand  more  than  the 
father's.  He  thought  it  was  the  son's  handwriting.  The  son  was 
oftener  in  the  office  than  the  father.  M'Kissack  also  signed 
receipts.  On  his  cross-examination,  he  stated  he  thought  he  had 
receipts  in  which  the  son  wrote  Francis  Johnson's  name.  He 
thought  the  son  was  John.  When  clerks  signed,  they  did  not 
always  sign  "  for  Francis  Johnson,  R.  G."  John  Keble  sometimes 
signed  for  Francis  Johnson,  R.  G.  He  thought  he  had  seen  the 
son  write  the  father's  name. 

The  plaintiff  then  again  offered  the  receipt,  which  was  objected 
to  by  the  defendants,  but  admitted  by  the  Court,  and  exception 
taken. 

Plaintiff  then  read  the  receipt,  and  offered  copy  of  old  purchase 
voucher  (as  he  alleged)  No.  9465,  on  which  was  the  following 
certificate : 

I  do  hereby  certify  that  the  within  is  a  copy  of  old  pur- 
chase voucher  No.  9465,  filed  in  the  Land  Office. 

Attest,  Jos.  HENDERSON, 

Dec.  6,  1838.  Dy.  Secretary. 

The  defendants  objected  to  its  admission  that  it  was  not  certified 
according  to  law,  and  that  there  was  no  such  office  in  Pennsyl- 
vania as  the  "  Land  Office ;"  but  the  objection  was  overruled  and 
the  paper  admitted,  and  a  second  bill  sealed. 

The  plaintiff  then  offered,  as  alleged,  copy  of  old  purchase  blotter 
No.  4,  on  which  was  the  following  certificate : 

Pennsylvania,  ss. 

^^  oi        I  do  hereby  certify  that  the  above  is  a  true  copy  from 
£p«i»yi«!.J  an  old  purchase  blotter,  No.  4. 
*«~~v^*         Attest,  Jos.  HENDERSON, 

Dec.  6  1838,  Harrisburg,  Pa.  Dy.  Secretary. 

This  was  objected  to  by  the  defendants,  but  admitted  by  the 
Court,  and  a  third  exception  taken. 

The  plaintiff  then  read  the  following  papers,  viz. :  1792,  April 
3.  Warrant  to  John  Christ,  400  acres  of  land  on  east  side  of  the 
Lehigh  river,  near  or  adjoining  lands  applied  for  by  Wm  Horse- 
field,  in  Northampton  county. — Warrant  to  Betsy  Rice,  400  acres 
near  or  adjoining  lands  applied  for  by  Owen  Rice,  on  the  east  side 
of  the  Lehigh,  in  Northampton  county. — Draft  of  Survey,  John 
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Christ  395  acres  32  per.  Survey  made  1793,  September  2.  En- 
dorsed, Ret'd,  &c.  9  March  1824. — Draft  of  Survey,  Betsy  Rice 
402^  acres.  Surveyed  August  25  1793.  Endorsed,  Ret'd,  &c. 
9  March  1824. — Extracts  from  Book  G,  page  168,  of  Land  Office, 
containing  lists  of  return  of  surveys  by  Deputy  Surveyors. — Geo. 
Palmer  act.  6  March  1795,  John  Christ,  395.32.  Do.  do.  Betsy 
Rice,  402.40. 

The  plaintiff  then  offered  a  deed  poll  from  John  Christ  to  Jacob 
Eyerly,  dated  November  26  1792,  in  the  usual  form,  conveying  all 
interest,  &c.  in  warrant  obtained  out  of  Land  Office  for  the  com- 
monwealth of  Pennsylvania,  bearing  date  April  3d  1792,  for  the 
quantity  of  400  acres  of  land  on  the  east  side  of  the  Lehigh,  in 
the  county  of  Northampton,  near  or  adjoining  lands  of  Joachim 
Wigman,  and  all  his  interest  in  any  part  or  parcel  of  the  land 
which  may  be  obtained,  located  or  surveyed  in  pursuance  of  the 
said  warrant,  with  covenant  for  further  assurance  of  said  land. 
The  defendants  objected  to  this,  1.  That  the  grantor  had  no  inte- 
rest to  sell  then ;  2.  That  it  was  not  for  the  land  described  in  war- 
rant or  survey,  nor  the  land  in  dispute :  but  the  Court  overruled 
the  objection  and  admitted  the  deed  in  evidence,  and  the  defend- 
ants took  a  fourth  exception. 

The  plaintiff  then  offered  a  deed  poll  from  Betsy  Rice  to  Jacob 
Eyerly,  dated  26  November  1792,  conveying  all  her  interest  and 
property  in  warrant  of  3d  April  1792,  to  Betsy  Rice  for  400  acres 
on  the  east  side  of  the  Lehigh,  near  or  adjoining  lands  of  Joachim 
Wigman,  and  also  all  her  interest  and  property  in  any  land  to  be 
obtained,  located,  surveyed  or  held  in  pursuance  of  said  warrant, 
with  covenant  for  further  assurance  of  said  land.  This  was  also 
objected  to,  but  admitted  by  the  Court,  who  sealed  a  fifth  bill  of 
exception. 

The  plaintiff  then  offered  a  deed  poll  from  Jacob  Eyerly  to 
Robert  Morris,  dated  llth  February  1793,  with  probate  endorsed 
as  follows : 

Northumberland  County,  ss. 

On  the  31st  day  of  May  1838,  personally  appeared  before  the 
subscriber,  a  Justice  of  the  Peace  in  and  for  the  said  county, 
Robert  Alexander,  who  being  duly  sworn  doth  depose  and  say, 
that  he  is  a  son-in-law  of  the  late  George  Lesher,  whose  name 
appears  as  a  subscribing  witness  to  this  deed  ;  and  he  this  deponent 
was  well  acquainted  with  the  handwriting  of  the  said  George 
Lesher,  having  frequently  seen  him  write ;  and  this  deponent  hav- 
ing now  in  his  possession  a  number  of  the  signatures  of  the  said 
George  Lesher,  with  which  he  has  compared  the  signature  to  this 
deed,  and  has  no  hesitation  in  deposing  that  he  verily  believes  that 
to  be  the  genuine  signature  of  the  said  George  Lesher. 

ROBERT  ALEXANDER. 
Sworn  and  subscribed  before  me, 

the  3 1st  day  of  May  1838. 

CHARLES  GALE. 


64  SUPREME  COURT  [Philadelphia 

[Urket  v.  Corydl — Wasser  v.  Same.] 

Northampton  County,  ss. 

On  the  23d  day  of  April  1838,  personally  appeared  before  the 
subscriber,  one  of  the  Justices  of  the  Peace  in  and  for  said  county, 
Ludwig  Roth,  who  being  duly  sworn  doth  depose  and  say,  that  at 
the  time  the  within  deed  was  executed  he  was  in  the  employ  and 
worked  for  Jacob  Eyerly,  Jun.,  the  signer  and  sealer  of  the  within 
deed ;  and  that  he  was  personally  and  well  acquainted  with  the 
said  Eyerly,  and  was  in  the  habit  of  seeing  him  write  frequently 
about  that  time,  and  that  to' the  best  of  his  knowledge  and  belief 
the  within  was  executed  by  the  said  Eyerly,  Jun. 
Sworn  and  subscribed  before  me,  ) 

April  23d  1838.  j 

WILLIAM  G.  SCOTT. 

Northampton  County,  ss. 

On  the  29th  day  of  August  1840,  before  me  the  subscriber,  one 
of  the  Justices  of  the  Peace  in  and  for  said  county,  personally 
appeared  Christian  Jacob  Hutter,  who  being  duly  sworn  according 
to  law,  deposeth  and  says,  that  he  was  well  acquainted  with  Tho- 
mas Hartman,  one  of  the  subscribing  witnesses  to  the  within  deed 
poll,  and  that  the  said  Thomas  Hartman  is  now  dead,  and  has 
been  dead,  as  deponent  believes,  not  less  than  forty  years,  last 
past.  And  that  deponent  was  also  intimately  acquainted  with 
Jacob  Eyerly,  Jun.,  the  grantor  in  the  within  deed  poll ;  and  from 
having  often  seen  him  write,  was  well  acquainted  with  his  hand- 
writing, and  has  no  doubt  in  saying  that  the  within  signature  of 
Jacob  Eyerly,  Jun.  is  in  the  proper  and  genuine  handwriting  of 
him  the  said  Jacob  Eyerly,  Jun. 

JACOB  WEYGANDT,  [L.  s.] 

Monroe  County,  ss. 

On  the  7th  day  of  September  1841,  before  me  the  subscriber, 
one  of  the  Justices  of  the  Peace  in  and  for  said  county,  personally 
appeared  Andrew  Whitesell,  and  being  duly  affirmed  according  to 
law,  does  declare  and  say  that  he  was  well  acquainted  with  George 
Lesher,  one  of  the  subscribing  witnesses  to  the  within  deed  poll ; 
and  that  the  said  George  Lesher  is  now  and  for  several  years  past 
has  been  deceased,  as  deponent  has  been  informed  by  the  family 
and  relatives  of  the  said  George  Lesher. 

ANDREW  WHITESELL. 
Affirmed  and  subscribed  before  > 

me,  September  7  1841.  $ 

JOHN  MUSCH,  Jun. 

Monroe  County,  ss. 

Before  me  the  subscriber,  one  of  the  Justices  of  the  Peace  in  and 
for  the  said  county,  on  this  7th  day  of  September  1841,  personally 
appeared  Christian  J.  Hutter,  who  being  duly  sworn  according  to 
law,  deposes  and  says,  that  he  was  well  acquainted  with  Thomas 
Hartman,  one  of  the  witnesses  to  the  within  deed  poll ;  and  from 
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having  frequently  seen  said  Thomas  Hartman  write,  was  well 
acquainted  with  his  handwriting,  and  believes  that  the  signature 
of  the  said  Thomas  Hartman  to  the  said  deed  poll,  subscribed  as 
one  of  the  witnesses  thereto,  is  in  the  proper  and  genuine  hand- 
writing of  the  said  Thomas  Hartman,  and  that  the  said  Thomas 
Hartman  is  now  and  for  more  than  ten  years  has  been  deceased. 

CHRS.  J.  HUTTER. 
Sworn  and  subscribed  before  me, 

September  7  1841. 

JOHN  MUSCH,  Jun. 

The  deed  being  objected  to,  the  plaintiff  called  C.  J.  Hutter, 
Esq.,  who  testified  he  was  very  well  acquainted  with  the  hand- 
writing of  Jacob  Eyerly,  Jun.,  and  had  frequently  seen  him  write. 
That  they  had  many  transactions  together.  He  had  no  doubt  that 
the  signature  to  the  deed  was  in  his  handwriting.  The  body  of 
the  instrument  appeared  to  be  his  also.  He  had  seen  Hartman 
write,  but  was  not  so  certain  of  it  as  of  Eyerly's.  He  believed  it 
to  be  Hartman's  signature.  On  his  cross-examination  he  stated 
he  had  seen  Hartman  write  perhaps  twenty  or  thirty  times,  and 
supposed  it  was  thirty  years  since  he  had  seen  him  write.  Another 
witness  testified  he  knew  George  Lesher,  who  was  dead,  and  had 
seen  him  write  his  name  once,  but  had  not  so  very  much  know- 
ledge of  his  handwriting.  That  the  signature  looked  very  much 
like  his  handwriting,  and  he  thought  it  was  his.  On  his  cross- 
examination  he  stated  he  had  not  seen  Lesher  for  twelve  years ; 
that  he  died  up  towards  Shamokin.  The  only  time  he  recollected 
seeing  him  write  was  more  than  twenty-four  years  ago,  when  he 
signed  a  release.  He  had  seen  his  handwriting  frequently,  but 
had  never  seen  him  sign  his  name  but  the  once.  He  only  knew 
he  was  dead  by  what  he  heard  from  his  relations.  It  was  said  he 
died  near  Berwick,  or  on  Fishing  Creek ;  his  brother-in-law  told 
him  he  was  dead.  Another  witness  testified  he  did  not  know 
Lesher,  but  learned  in  Northumberland,  about  four  years  ago, 
that  he  last  lived  in  Chilesquaque,  about  five  miles  from  the  mouth : 
that  witness  went  there  for  the  purpose  and  found  his  wife,  who 
said  he  was  dead.  On  his  cross-examination  he  stated  he  did  not 
know  that  he  (witness)  ever  had  an  interest  in  the  land :  that  he 
was  acting  as  agent  for  those  who  had. 

The  deed  was  again  offered  and  objected  to  by  the  defendants, 
but  the  Court  admitted  it,  and  sealed  a  sixth  bill  of  exception. 

Nathan  Beach  being  again  called,  testified  that  he  was  well 
acquainted  with  the  handwriting  of  William  Gray,  D.  S.  The 
plaintiff  then  offered  and  read  the  following  papers:  —  Will  of 
Robert  Morris,  dated  June  13th  1804,  proved  May  23d  1806, 
devising  his  lands  to  his  wife,  Mary  Morris. — Will  of  Mary  Mor- 
ris, dated  October  22d  1824,  proved  February  1st  1827,  devising 
her  lands  to  her  daughter  Maria,  wife  of  Henry  Nixon. — Deed 
from  Henry  Nixon  and  wife  to  Pearson  A.  Reading,  dated  August 
v.  — 9  F* 
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16th  1838,  recorded  July  8th  1839,  for  the  consideration  of  $4800, 
conveying  all  right,  title  and  interest  of  the  grantors  to  twelve 
tracts,  including  the  lands  in  dispute. — Deed  from  Reading  and 
wife  to  Lewis  S.  Coryell,  dated  June  29th  1839,  for  same. 

John  Christ  then  testified  he  lived  in  Nazareth  in  1792,  and 
knew  Jacob  Eyerly  very  well;  that  he  (witness)  had  no  inte- 
rest in  this  land;  that  Eyerly  took  it  up  in  his  name  and  with- 
out his  knowledge,  and  afterwards  gave  him  a  deed;  that  he 
(witness)  never  paid  anything  towards  it,  never  attended  to  the 
surveying  of  it,  or  paid  any  fees  on  it.  Eyerly  dealt  a  great  deal 
in  lands.  Witness  executed  this  deed,  and  saw  Levering  and  his 
father  sign  it  as  witnesses.  On  his  cross-examination  he  stated  he 
was  near  about  21  when  he  gave  the  deed  to  Eyerly. 

The  defendants  gave  in  evidence  the  following  deeds  and  papers : 
1792,  June  11,  Caveats  by  Jacob  Eyerly  against  granting  patents 
to  Thomas  Wright  and  Thomas  Dyer. — July  28,  first  Monday  in 
October  next  appointed  for  hearing. — 1793,  January  7,  this  case 
is  postponed  until  the  first  Monday  of  June  next,  to  enable  parties 
to  go  on  the  ground  with  William  Gray,  D.  S.,  who  is  to  re-survey 
lands  of  Mr.  Wright,  and  execute  the  warrants  of  Mr.  Eyerly, 
according  to  their  locations,  and  point  out  the  interferences  if  any. 
— 1793,  April  19,  a  letter  from  Robert  Morris  read,  stating  that  he 
had  purchased  of  Jacob  Eyerly,  Jun.,  the  lands  in  contest  between 
Eyerly  and  Thomas  Wright,  as  well  as  the  right  of  Wright,  and 
therefore  requested  the  caveats  entered  by  Eyerly  might  be  dis- 
missed. Also  deeds  from  Eyerly  to  Morris.  Whereupon  ordered 
that  the  said  caveat  shall  be  dismissed. — 1795,  August  5,  Thomas 
Dyer  entered  a  caveat  against  a  warrant  of  April  3d  1792,  Betsy 
Rice  an  older  warrant  1784,  John  Carlile. — 1840,  September  25, 
certificate  that  no  further  proceedings  had  on  Dyer's  caveats  are 
to  be  found. 

The  defendants  then  produced  articles  of  association  of  the 
North  America  Land  Co.,  dated  February  20th  1795,  between 
Robert  Morris,  John  Nicholson  and  James  Greenleaf,  of  the  one 
part,  and  those  who  shall  become  members,  &c.  72,000  acres  of 
land  in  Northampton  county,  recorded  in  Northampton  county  in 
1834. — Two  patents  to  Jane  Bradshaw  and  Jesse  Dyer,  one  for 
the  John  Christ,  the  other  for  the  Betsy  Rice  tract,  dated  March 
9th  1824;  to  the  admission  of  which  the  plaintiff  objected,  but  the 
Court  said  the  patents  were  evidence,  but  not  the  recitals  therein, 
and  admitted  the  patents. — Also  will  of  Thomas  Dyer,  dated  June 
27th,  1796,  proved  August  5.  Deed  from  Aaron  Bradshaw  and 
wife  to  Jesse  Dyer,  dated  July  31st  1826,  for  this  land  with 
others.  Deed,  August  3d  1826,  from  Jesse  Dyer  and  wife  to  Wm 
Abbot,  for  the  consideration  of  $33,250,  reciting  patents  and  grant- 
ing six  tracts  of  land,  including  these  two  in  dispute.  Agreement, 
June  1, 1830,  of  commissioners  of  Northampton  county,  to  take  $50 
for  all  arrearages  of  taxes  on  these  and  other  lands.  Receipt,  June 


Dec.  1842.]  OF  PENNSYLVANIA.  67 

[Urket  v.  Coryell — Wasser  v.  Same.] 

19, 1830,  to  Wm  Abbot  by  Treasurer  for  that  amount.  Receipt, 
June  11, 1836,  A.  H.  Reeder,  Esq.,  Treasurer,  to  Wm  Abbot,  for 
$103  taxes  for  1832,  1833,  1834  and  1836,  on  six  tracts,  including 
the  land  in  dispute. 

Nathan  Beach,  Esq.,  being  shown  the  following  memorandum : 

"D.  T.  1,     Owen  Rice, 403 

O        J-  C.  2,     Betsy  Rice, 402  40 

^  John  Stiner, 407  40 

g  Wm.  Horsefield,  ...  406 

Guy  Maxwell,    ....  394 

>  John  Christ, 395  32 

op  Gideon  Burnet,  ....  400 

'&  Godfrey  Belling,  ...  435  40 

^_  Stephen  Burnet,  .  .  .  400 

o  Stephen  Burnet,  Jun.,  400 

J.  T.  3,  Hannah  Hibert,     ...  418  138 

J.  B.  4,  Joachim  Wigman,    .  .  406  40 

the  above  12  tracts  were  surveyed  for  Mathias  Hollenbach  by 
Wm.  Simpson,  and  returned  llth  Feb.  1795.  G.  PALMER." 

Stated  he  did  not  wish  to  give  a  positive  opinion  about  it,  but 
that  it  did  not  look  like  George  Palmer's  handwriting,  with  which 
he  was  well  acquainted. 

C.  J.  Hutter,  Esq.,  also  stated,  it  did  not  look  like  Palmer's 
handwriting. 

J.  M.  Porter,  Esq.  testified,  he  was  acquainted  with  the  hand- 
writing of  Palmer,  and  had  been  since  1809;  that  he  believed  it 
to  be  in  his  handwriting,  except  the  lighter  ink,  in  the  margin. 
On  his  cross-examination,  he  stated,  he  did  not  recollect  having 
seen  George  Palmer  sign  this  way.  He  signed  his  name  Geo.,  and 
reversed  the  "  e,"  and  added  a  flourish.  He  was  accustomed  to 
write  his  name,  officially,  very  uniform.  He  was  acquainted  with 
the  handwriting  of  John ;  he  wrote  a  free  hand. 

The  memorandum,  with  the  certified  copy  of  the  surveyor's 
returns,  before  in  evidence,  were  then  offered  in  evidence,  but 
objected  to  by  the  plaintiff,  and  rejected  by  the  court,  who  sealed 
a  seventh  bill  of  exception. 

The  defendants  then  offered  the  book  of  record  in  the  Commis- 
sioners' Office  of  Northampton  county,  containing  the  returns  by 
deputy-surveyors  of  unseated  lands  to  commissioners  for  taxation, 
p.  56,  returning  these  lands  as  property  of  Mathias  Hollenbach, 
as  follows :  Extract  from  book  in  Commissioners'  Office  in  hand- 
writing of  Geo.  Palmer,  with  the  following  caption  : 

"  The  following  is  a  list  of  the  returns  made  to  the  commission- 
ers of  the  county  of  Northampton  by  persons  holding  lands  therein 
not  occupied  and  returned  in  pursuance  of  a  law  of  the  General 
Assembly,  entitled  'An  Act  enjoining  certain  duties  of  the  holders 
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of  land-warrants  not  executed,  and  on  the  holders  of  unseated 
lands,'  passed  the  3d  of  April  1804." 


Date  of 
Warrants. 

Quantity 
allowed. 

Date  of 

Survey. 

Quantity 
of  Land. 

Situation  and  Owners. 

1792 
April  3. 

400 

1793 
Aug.  14 

403 

On  the  east  side  of  the 

do. 

do. 

"    25 

403  40 

Lehighin  Great  Swamp. 

do. 

do. 

30 

407  40 

Matthias  Hollenbach. 

Wm.  Horsefield 
Guy  Maxwell  .  . 

do. 
do. 
do. 

do. 
do. 
do. 

31 

Sept.  1 
2 

406 
394 
395  32 

29  June  1819.    2d  Feb. 
1819,  to  M.  Hollenbach 

Gideon  Burnet  . 
Godfrey  Belling 
Stephen  Burret. 
Stephen  Burret. 
Hannah  Hibert. 
Joachim  Wigman 

do. 
do. 
do. 
do. 
do. 
do. 

do. 
do. 
do. 
do. 
do. 
do. 

2 
2 
3 
4 
5 
14 

400 
435  40 
400 
415  15 
418  138 
406  40 

29  June  1829. 
do.      do. 
do.       do. 
do.       do. 
18  June  1829. 

This  was  objected  to  by  the  plaintiff,  and  rejected  by  the  court, 
who  sealed  an  eighth  bill  of  exception. 

The  defendants  then  offered  in  evidence  the  following  deposi- 
tion :  John  Stoddart,  of  the  city  of  Philadelphia,  merchant,  aged 
63,  or  thereabouts,  being  produced,  sworn  and  examined  on  behalf 
of  the  plaintiff  in  the  above-named  cases,  says,  that  he  don't  know 
that  he  ever  saw  an  original  deed  poll  from  Betsy  or  Elizabeth 
Rice  to  Thomas  Dyer,  nor  did  he  ever  see  any  deed  poll  from  John 
Christ  to  Thomas  Dyer.  He  has  no  knowledge  of  either  of  these 
deeds.  Being  cross-examined  on  the  part  of  the  defendant :  Did 
not  know  Thomas  Dyer.  He  was  dead  before  deponent  knew 
anything  of  that  country.  I  never  was  on  the  lands  in  dispute, 
but  know  where  they  are  located.  Never  resided  near  the  lands. 
Always  resided  in  Philadelphia.  Has  been  frequently  at  Stod- 
dartsville,  and  staid  for  three  or  four  weeks  there  at  a  time.  Never 
was  down  the  Lehigh  to  the  mouth  of  Bear  Creek.  He  sold  the 
lands  in  controversy  to  William  Abbot  of  the  city  of  Philadelphia. 
[The  lands  in  dispute  were  known  and  represented  as  the  property 
of  Thomas  Dyer  about  25  to  31  years  before  I  sold  to  Abbot.] 
Plaintiff  objected  to  the  testimony  above,  in  brackets,  and  all  other 
of  a  like  character.  He  was  familiar  with  the  titles  to  lands  on 
the  Lehigh,  owning  a  great  deal  himself  there  from  1801  to  1820. 
The  lands  in  dispute  were  reputed  to  be  the  property  of  Thomas 
Dyer.  That  was  the  representation  of  the  neighbourhood.  I  sold 
the  lands  in  question  to  William  Abbot  as  agent  for  Jesse  Dyer, 
the  only  son  of  Thomas  Dyer,  and  the  only  child  living  at  that 
time.  Thomas  Dyer  was  called  the  owner  of  said  lands  from 
1799  until  I  sold  them  to  William  Abbot.  This  was  what  the 
people  in  that  neighbourhood  said  —  not  my  own  knowledge.  I 
have  known  Dyer  and  Bradshaw  being  up  frequently  looking  after 
these  lands  and  exercising  acts  of  ownership  over  them.  They 
claimed  them  and  offered  them  for  sale,  and  sold  a  good  many  of 
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the  adjoining  tracts.  Bradshaw  married  Thomas  Dyer's  daugh- 
ter. Being  again  examined  in  chief:  The  nearest  neighbours 
to  these  lands  were  from  3  to  7  miles.  Mr  Sayer  was  the  nearest 
neighbour.  He  lived  at  the  7  mile  house,  on  the  turnpike.  Never 
heard  Sayer  say  anything  about  these  lands.  He  was  a  new 
comer  at  that  house — the  next  nearest  Conrad  Sax.  He  lived  on 
the  Easton  and  Wilkesbarre  turnpike.  "  I  have  heard  Sax  say  that 
Thomas  Dyer  owned  all  the  lands  from  the  mouth  of  Bear  Creek 
to  Lowrytown,  about  five  or  six  miles — he  bought  twelve  or  four- 
teen tracts  of  the  heirs  of  Thomas  Dyer,  about  400  acres  in  a 
tract.  The  representation  was  that  Thomas  Dyer  owned  five-and- 
twenty  or  thirty  tracts,  or  maybe  more.  The  representation  was 
that  Thomas  Dyer  owned  the  lands  nearly  down  to  Mauch  Chunk ; 
some  were  near  Lowrytown,  on  the  banks  of  the  river  Lehigh ; 
don't  know  that  Jesse  Dyer  or  Bradshaw  was  on  the  tract  in  the 
name  of  Betsy  Rice  and  John  Christ ;  that  they  were  at  the  falls 
looking  after  the  lands  not  sold,  and  the  lands  afterwards  sold  to 
Abbot,  which  were  the  lands  principally  held  by  them  at  this 
time.  He  thinks  he  sold  six  tracts  to  Abbot." 

The  plaintiff  objected  to  that  part  of  the  deposition  which  is 
under  quotation  ;  which  was  rejected  by  the  court,  who  sealed  a 
ninth  bill  of  exception. 

The  defendant  then  offered  the  following  deposition  of  Pearson 
A.  Reading :  "  I  bought  some  lands  from  Mr  Nixon  about  three 
years  ago,  situated  on  the  Lehigh.  The  first  knowledge  given  me 
of  those  lands  was  by  Mr  Dean,  the  agent  of  Mr  Nixon.  I  think 
he  called  upon  me,  in  the  first  instance,  of  his  own  accord,  al- 
though I  cannot  speak  positively  as  to  that.  If  my  memory  serves 
me,  he  came  back  to  me  a  second  time,  probably  at  the  request 
of  another  person ;  and  the  reason  of  his  coming  to  me  a  second 
time*  by  the  desire  of  another  person,  probably  at  the  request  of 
the  third  person,  was  that  I  told  him  I  wished  to  look  over  the 
papers  and  consult  another  person  before  I  gave  an  answer  whe- 
ther I  would  purchase  the  lands  or  not.  I  saw  the  person ;  con- 
ferred with  him  on  the  subject  of  the  lands,  their  value  and  title ; 
was  satisfied  by  the  representations  of  title  made  by  the  agent  of 
Mr  Nixon,  and  became  the  purchaser  of  the  lands.  That  third 
person  was  Lewis  S.  Coryell.  Mr  Coryell  intimated  to  me  in  a 
conversation  and  stating  the  value  of  the  lands,  and  said  that  he 
believed  the  purchase  would  be  a  valuable  one ;  and  to  induce  me 
to  purchase,  he  said  that  if  I  became  tired  of  my  purchase  he 
would  take  it  off  my  hands,  so  well  satisfied  was  he  that  the  pur- 
chase was  a  good  one.  I  cannot  say  whether  Coryell  or  Dean 
had  been  in  conversation  about  the  lands  before,  but  they  were,  I 
knew,  about  the  time  I  had  the  conversations  with  Dean.  Under 
CoryelPs  representations  I  made  the  purchase  of  Nixon.  I  really 
forget  what  I  gave  an  acre  for  these  lands.  I  was  looking  for  a 
paper  to  satisfy  myself  of  the  price,  but  was  called  away  before  I 
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found  the  papers.  I  subsequently  saw  Mr  Coryell,  and  told  him 
that  Mr  Abbot  said  the  title  to  the  lands  was  in  him,  and  that  I 
did  not  buy  lands  from  him  (Coryell)  to  buy  trouble  ;  that  although 
the  claim  of  title  to  these  lands,  as  handed  to  me,  appeared  good 
and  satisfactory,  yet  inasmuch  as  I  might  be  obliged  to  encounter 
a  lawsuit  in  protecting  the  title  against  Mr  Abbot  and  others 
who  might  claim  under  him,  I  would  prefer  conveying  the  title  for 
those  lands  to  him  at  the  price  they  cost  me,  charging  no  advance 
whatever,  save  only  the  expense  of  title  papers  I  had  been  at. 
That  inasmuch  as  he  owned  lands  in  the  neighbourhood,  had  saw- 
mills and  was  carrying  on  the  lumber  business  in  that  district  of 
country,  they  would  suit  him  much  better  than  they  did  me.  He 
said  very  well,  I  will  take  them ;  and  the  conveyance  was  made 
accordingly.  I  don't  recollect  what  title  papers  were  submitted 
to  me  by  Dean.  I  submitted  the  title  papers  to  Geo.  Woodward. 
He  drew  the  title  from  me  to  Coryell.  I  think  some  of  the  title 
papers  were  procured  from  Wilkesbarre.  I  know  nothing  of  it 
as  to  my  own  knowledge.  I  can't  tell  where  the  other  papers 
were  brought  from.  They  were  brought  to  me  by  Mr  Dean,  and 
after  undergoing  a  satisfactory  examination,  the  purchase  was 
completed.  I  do  not  now  recollect  any  of  the  deeds  so  as  to  be 
able  to  state  who  were  of  the  parties.  I  think  Mr  Nixon  had  the 
deed  prepared  for  me.  It  was  part  of  the  understanding  that  he 
should  have  the  deed  prepared,  and  I  was  to  pay  part  of  the  ex- 
penses. Between  Nixon  and  me  the  risk  of  the  title  was  to  be  with 
me.  We  had  no  conversation  on  that  subject.  I  do  not  know 
how  the  mortgage  runs  in  this  respect.  The  bond  for  the  purchase 
money  is  still  outstanding.  I  could  not  describe  from  recollection 
any  of  the  papers.  Cross-examined :  I  did  not  say  in  my  exami- 
nation in  chief  or  did  not  intend  to  say  that  I  bought  the  lands 
from  Coryell,  to  buy  trouble.  I  meant  to  say  that  I  did  not  want 
to  buy  lands,  to  buy  trouble ;  and  that  inasmuch  as  Mr  Abbot 
claimed  the  lands,  I  would  rather  sell  them  to  him  (Coryell)  at 
what  they  cost  me,  saving  only  the  expense  of  the  title  papers.  I 
never  bought  these  lands  from  Coryell. 

The  plaintiff  objected  to  all  that  part  in  italics,  which  was 
rejected  by  the  Court,  who  sealed  a  tenth  bill  of  exception. 

The  plaintiff  read  the  following  papers  :  Receipt  of  Wm  Gray, 
D.  S.,  proved  by  Nathan  Beach,  and  endorsed  on  deed  in  evidence 
from  Jacob  Eyerly  to  Robert  Morris,  as  follows : 

"  Received,  April  19, 1793,  of  Robt  Morris,  the  twelve  warrants 
•within  described,  in  order  that  the  land  mentioned  therein  may  be 
surveyed.  WM  GRAY,  D.  S." 

Also  warrant,  July  1, 1784,  to  John  Carlisle  for  400  acres  on  the 
west  side  of  the  Lehigh,  two  miles  south  of  Bear  Creek. 

John  Christ  being  called  again,  stated  he  never  signed  any  other 
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deed  poll  for  these  lands,  to  his  knowledge,  except  the  one  he  gave 
Jacob  Eyerly. 

The  defendant  again  offered  the  memorandum  of  George  Palmer, 
llth  February  1795,  which  was  objected  to  by  the  plaintiff,  and 
again  rejected  by  the  Court,  who  sealed  an  eleventh  bill  of 
exception. 

There  was  then  read  a  certificate  of  Jacob  Sallade,  dated  Sep- 
tember 25  1840,  that  he  could  find  no  return  of  survey  on  the 
warrants  in  the  names  of  John  Bradshaw  .400,  John  Carlisle  400, 
Joseph  Shaw  400,  all  dated  1st  July  1784. 

The  plaintiff  requested  the  Court  to  charge  on  the  following 
points : 

1.  That  unless  the  defendants  have  proved  that  the  72,000  acres 
mentioned  in  the  articles  of  agreement  of  the  North  American 
Land  Co.  actually  included  the  lands  in  dispute,  that  agreement 
cannot  be  considered  by  the  jury  as  a  conveyance  of  those  tracts. 
It  is  the  business  of  the  defendants  to  show  that  they  are  so 
included. 

2.  If  Robert  Morris,  or  those  under  whom  he  claimed,  paid  the 
purchase  money  and  the  Land  Office  fees,  delivered  the  warrants  to 
the  deputy  surveyor,  and  the  surveys  were  thereupon  made  and 
returned,  the  jury  should  presume,  in  the  absence  of  evidence  on 
the  subject,  that  the  surveys  were  made  at  the  instance  of  Robert 
Morris. 

3.  That  the  mere  payment  by  the  defendants  of  taxes  from  1830 
to  1836,  and  their  visiting  them  occasionally  and  claiming  to  hold 
them,  cannot  raise  a  presumption  that  plaintiffs  abandoned  the 
title,  nor  prevent  them  from  recovering. 

4.  That  plaintiff  has  shown  a  title  in  itself  better  than  the 
defendants'  patent  in  itself. 

The  defendants  requested  the  Court  to  charge  on  the  following 
points : 

1.  That  if  the  lands  in  dispute  are  embraced  in  the  articles  of 
agreement  of  20th  February  1795,  relative  to  the  North  American 
Land  Co.,  the  plaintiff  cannot  recover. 

2.  If  Robert  Morris,  or  those  under  whom  he  claimed,  did  not 
procure  the  surveys  to  be  made  and  returned,  the  surveys  made 
and  returned  will  not  enure  to  their  benefit. 

3.  That  if  those  under  whom  the  plaintiff  claimed  lay  by  from 
1795  to  1838,  without  claiming  or  exercising  any  acts  of  owner- 
ship of  the  lands,  and  if  Thomas  Dyer  and  those  who  claimed 
under  him  during  all  that  time  claimed  and  exercised  acts  of 
ownership  upon  the  lands,  and  paid  whatever  taxes  were  assessed 
upon  them,  the  jury  may  presume  an  abandonment  by  and  an 
ouster  of  those  under  whom  the  plaintiff  claims,  which  will  pre- 
clude a  recovery  in  this  case. 

4.  That  the  patents  given  in  evidence  under  which  the  defend- 
ants claim,  are  primii  fade  evidence  of  title,  and  will  entitle  the 
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defendants  to  a  verdict,  unless  the  plaintiff  has  shown  a  better 
title. 

5.  That  if  the  jury  believe  that  Thomas  Dyer  procured  the 
survey  to  be  made  by  George  Palmer,  D.  S.,  for  himself,  in  pur- 
suance of  an  arrangement  between  Robert  Morris  or  Eyerly  and 
himself,  then  this  is  a  circumstance,  taken  in  connection  with  the 
neglect  of  Morris  to  perfect  his  title,  or  look  after  the  land,  from 
which  the  jury  may  infer  that  Dyer  had  title  to  the  lands  in 
dispute. 

6.  That  the  patents  conveyed  the  legal  title  to  these  lands,  to 
the  heirs  of  Thomas  Dyer.     That  if  William  Abbot  be  a  bond  fide 
purchaser  without  notice,  the  plaintiff  could  not  recover,  even  if 
otherwise  entitled,  without  having  tendered  the  costs  of  the  patent 
with  interest,  and  the  amount  of  taxes  paid  by  him  with  interest, 
before  suit  brought. 

The  court  (!ESSUP,  President)  charged  the  jury  as  follows : 
The  plaintiff  in  these  cases  is  bound  to  show  a  good  title,  or  he 
cannot  recover.  The  title  of  the  defendants  is  of  no  consequence ; 
if  the  plaintiff  have  not  title,  a  verdict  cannot  pass  in  his  favour. 
It  is  first  then  to  be  ascertained  whether  the  plaintiff  have  title  to 
those  lands,  and  if  it  be  ascertained  that  he  has,  then  the  question 
will  be  raised,  has  the  defendant  shown  a  better  title  ?  The  plain- 
tiff showed  an  application  in  the  names  of  Betsy  Rice  and  John 
Christ  each  for  400  acres  on  the  Lehigh,  dated  the  19th  of  March 
1792.  These  applications  were  made  by  Jacob  Eyerly,  Jun.,  for 
his  own  use  and  benefit.  The  warrantees,  Rice  and  Christ,  lent 
their  names  for  that  purpose  to  him.  On  the  3d  of  April  1792,  the 
warrants  issued  on  these  applications.  On  the  25th  of  May  1792, 
£10,  the  amount  of  the  purchase  money  for  400  acres,  was  paid 
for  each  of  these  tracts  to  the  State,  by  Jacob  Eyerly,  Jun.  On 
the  25th  of  August  and  2d  of  September  1793,  surveys  were  made 
on  these  warrants.  On  the  6th  of  March  1795,  these  surveys 
were  returned  to  the  proper  office  by  the  deputy-surveyor,  and  the 
returns  accepted.  Jacob  Eyerly,  Jun.,  at  this  time  having  paid 
the  purchase  money,  would  have  been  (had  he  not  conveyed  away 
his  interest)  entitled  to  a  patent  for  the  land,  and  that  would  have 
perfected  his  title.  It  also  seems  by  the  evidence  that  Christ  and 
Rice,  who  held  the  warrants  merely  as  trustees  for  Eyerly,  had, 
on  the  26th  of  November  1792,  conveyed  by  their  deeds  poll  their 
interest  to  Eyerly.  Eyerly,  on  the  llth  of  February  1793,  con- 
veyed these  lands  to  Robert  Morris.  By  his  will,  dated  13th  June 
1804,  Robert  Morris  devised  these  lands  to  his  wife  Mary  Morris, 
who  by  her  will  dated  22d  October  1824,  devised  them  to  Maria 
Nixon.  On  the  16th  of  August  1838,  Henry  Nixon  and  Maria  his 
wife  conveyed  to  Pierson  A.  Reading,  who  on  the  29th  of  June 
1839,  conveyed  them  to  Lewis  S.  Coryell,  the  plaintiff. 

This  is  a  clear  and  plain  paper  title,  bringing  down  regularly 
the  land  held  under  these  warrants  to  the  plaintiff,  and  entitling 
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him  to  recover  unless  the  defendant  has  shown  a  better  title.  If 
then  this  title  is  defeated,  it  must  be  in  the  evidence  subsequently 
adduced  by  the  defendants.  The  first  inquiry  in  order  of  time  is, 
were  the  proceedings  before  the  board  of  property  such  as  to  affect 
the  plaintiff's  title?  The  evidence  given  shows  that  on  the  llth 
of  June  1792,  Jacob  Eyerly  entered  a  caveat  against  Thomas 
Dyer  and  Thomas  Wright  for  land  on  the  east  side  of  the  Lehigh. 
The  28th  of  July  was  appointed  for  a  hearing;  31st  January  1793 
proceedings  were  had  before  the  board  of  property,  and  William 
Gray  was  ordered  to  go  upon  the  ground  and  make  the  needful 
examinations  in  order  to  enable  the  board  to  decide  the  cause  pro- 
perly, and  the  hearing  again  postponed  to  the  third  Monday  of 
June;  on  the  19th  of  April  1793,  Robert  Morris,  who  had  pur- 
chased the  lands  from  Jacob  Eyerly,  requested  these  caveats  dis- 
missed, and  they  were  accordingly  dismissed.  On  the  5th  of 
August  1795,  Thomas  Dyer  entered  a  caveat  against  the  tract  in 
the  name  of  Betsy  Rice,  on  the  ground  of  an  older  warrant  to  John 
Carlile,  but  no  notice  thereof  or  any  proceedings  were  had.  There 
is  nothing  in  these  proceedings  in  themselves,  or  connected  with 
any  other  part  of  the  case,  which  can  prevent  the  plaintiff's 
recovering. 

The  defendants  further  object  that  they  have  shown  title  out 
of  the  plaintiffs  by  the  conveyance  of  24th  July  1795,  of  Robert 
Morris  to  the  North  American  Land  Company,  which  has  been 
given  in  evidence,  and  upon  this  the  defendant  has  his  first  point, 
to  which  the  Court  reply,  1.  That  the  only  evidence  that  these 
lands  were  embraced  in  the  articles  of  agreement  is,  that  the  par- 
ties to  that  agreement,  in  their  schedule,  state  "  72,000  acres  of 
land  in  Northampton  county"  as  belonging  to  "  Morris,  Nicholson 
and  Greenleaf."  This  is  a  vague  description,  and  cannot,  without 
something  more  definite,  be  held  to  embrace  the  tracts  which  by 
the  evidence  were  the  separate  property  of  Robert  Morris.  2. 
There  is  no  evidence  of  subscription  by  any  person  to  the  articles 
of  agreement  of  the  North  American  Land  Company ;  and  as  the 
titles  were  only  held  by  the  trustees  for  the  benefit  of  the  sub- 
scribers to  the  articles,  and  those  who  might  thereafter  become 
purchasers,  owners  or  holders  of  shares  in  the  company,  it  not 
appearing  that  the  object  for  which  the  trust  was  created  ever 
existed,  the  title  of  Robert  Morris  and  of  his  heirs  would  not  have 
been  devested  by  the  articles  of  agreement,  for  there  were  no  per- 
sons to  take  under  the  trust ;  and  until  there  were  subscribers,  the 
trust  would  not  take  effect. 

The  court  answer  to  the  2d  point  of  defendants :  There  is  no 
evidence  that  this  survey  was  not  properly  made  for  the  person 
who  held  the  warrants.  By  order  of  the  Board  of  Property  the 
warrants  went  into  the  hands  of  William  Gray,  a  deputy-surveyor, 
and  were  executed  and  returned  by  George  Palmer,  another 
v.— 10  G 
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deputy-surveyor.  There  is  no  evidence  that  these  surveys  were 
made  for  any  one  else  than  Morris ;  nor  is  there  any  evidence  of 
claim  under  these  warrants  by  Dyer  until  the  issuing  the  patent 
to  his  heirs  on  the  9th  of  March  1824.  When  Thomas  Dyer 
entered  his  caveat  on  the  5th  of  August  1795,  he  claimed  adversely 
to  the  warrant  of  Betsy  Rice,  and  until  the  granting  of  the  patent 
as  above  stated  does  not  appear  to  have  set  up  any  claim  to  the 
tract.  Under  the  evidence  the  court  instruct  the  jury  that  there 
is  nothing  in  the  case  from  which  it  can  be  inferred  that  these 
surveys  were  not  made  for  the  benefit  of  Morris,  who  was  the 
owner  of  the  warrants  at  the  time  the  surveys  were  made. 

The  defendants  contend  that  they,  having  a  patent  from  the 
Commonwealth,  are  upon  that  entitled  to  recover,  unless  plaintiff 
has  shown  a  better  title,  and  here  raise  their  4th  point.  The  point 
is  correct,  and  it  is  to  be  ascertained  whether  the  plaintiff  has  shown 
a  better  title.  If  the  person  obtaining  a  patent  be  not  entitled  to 
it,  he  acquires  no  title  thereby.  He  cannot  recover  the  land  un- 
less entitled  to  the  patent.  Our  inquiry  therefore  is,  were  the 
heirs  of  Thomas  Dyer  entitled  to  this  patent  ?  If  not,  it  cannot 
defeat  the  plaintiff's  right  to  recover.  The  plaintiff  sets  up  a  title 
prior  to  the  patent,  and  is  not  to  be  affected  by  the  recitals  in  it. 
It  appears  that  Jacob  Eyerly  paid  the  purchase  money  to  the 
State,  and  that  Christ  and  Rice,  the  warrantees,  conveyed  to  him. 
The  deeds  poll  duly  proved  are  a  part  of  plaintiff's  title.  Nothing 
was  done  by  Dyer  or  his  heirs  to  authorize  the  issuing  the  patents 
to  them.  One  of  the  warrantees  has  testified  before  you  that  he 
gave  no  other  deed  poll  than  the  one  here  given  in  evidence.  The 
heirs  of  Thomas  Dyer,  then,  were  not  the  persons  to  whom  the 
patents  for  these  lands  ought  to  have  issued,  and  as  against  the 
elder  title  of  the  plaintiff,  it  cannot  avail  them  to  defeat  his  re- 
covery. 

As  connected  with  this  subject  of  the  patent,  the  court  reply  to 
the  6th  point.  If  a  man  wrongfully  obtain  a  patent  and  under 
claim  of  it  pay  taxes,  he  cannot  raise  an  equity  in  himself  or  his 
vendee  as  against  the  real  owner  to  be  reimbursed  for  the  costs  of 
patenting  and  taxes.  If  he  have  right  to  the  patent,  he  holds  the 
land.  The  plaintiff  was  not  bound  to  pay  for  a  patent  granted 
against  his  title  in  subversion  of  it,  and  even  given  in  evidence  to 
defeat  it,  nor  for  the  taxes  paid  by  the  person  claiming  that  patent. 
It  issued  to  his  injury  and  in  wrong,  and  neither  the  wrong-doer 
nor  his  vendee  can  recover  from  the  person  injured  what  they 
thus  paid. 

The  third  point,  as  stated,  is  correct,  but  is  it  sustained  by  the 
evidence  ?  The  only  acts  of  ownership  exercised  by  any  of  the 
parties  are  testified  of  by  John  Stoddart,  as  follows :  "  I  have 
known  Dyer  and  Bradshaw  being  up  frequently  looking  after  these 
lands  and  exercising  acts  of  ownership  over  them.  They  claimed 
them — offered  them  for  sale  and  sold  a  good  many  of  the  adjoining 


Dec.  1842.]  OF  PENNSYLVANIA.  75 

[Urket  v.  Coryell — Wasser  v.  Same.] 

tracts.  I  was  never  on  the  land."  Then  comes  the  payment  of 
taxes  for  the  years  '29,  '30,  '32,  '33,  '34  and  '35.  It  does  not  ap- 
pear that  other  taxes  were  assessed  on  the  lands.  Next  we  have 
the  taking  out  of  the  patents  in  1824.  It  does  not  appear  that 
Morris  or  other  persons  for  him  ever  exercised  acts  of  ownership 
over  or  paid  any  attention  to  these  lands  until  1838.  Now  while 
the  court  affirm  the  proposition  assumed  in  the  point  as  correct, 
they  instruct  the  jury  that  the  facts  in  the  case  as  contained  in 
the  evidence  do  not  show  such  acts  of  ownership,  and  such  pay- 
ment of  taxes  by  the  defendant  and  those  under  whom  they  claim, 
as  from  them  the  jury  can  presume  an  ouster  of  the  plaintiff  and 
such  an  abandonment  of  the  land  by  him  as  will  defeat  his  title. 

There  is  nothing  in  the  case  upon  which  the  5th  point  can  be 
raised — no  evidence  to  sustain  it. 

The  1st,  2d  and  3d  points  of  the  plaintiff  as  before  explained, 
are  correct  To  the  4th  the  answer  is  to  be  found  in  the  view 
given  to  the  jury  in  the  charge  and  in  the  answer  to  the  defen- 
dants' points.  The  jury  will  observe  that  the  parties  both  claim 
under  the  same  warrants  and  the  same  payment  of  the  purchase 
money  to  the  Commonwealth.  The  plaintiff's  title  is  not  defeated 
by  an  abandonment,  nor  by  the  conveyance  to  the  North  American 
Land  Company.  He  was  clearly  entitled  to  the  patent  under  the 
evidence,  and  there  does  not  appear  any  defect  in  his  title  or  any- 
thing shown  by  the  defendant  which  should  prevent  his  recovering. 

The  defendant  excepted  to  the  charge,  and  assigned  the  follow- 
ing errors : 

1.  The  court  erred  as  stated  in  the  several  bills  of  exceptions. 

2.  In  their  answers  to  the  defendants'  points. 

3.  In  what  they  said  respecting  the  effect  of  the  proceedings 
before  the  Board  of  Property. 

4.  In  what  they  said  respecting  the  conveyance  to  the  North 
American  Land  Company. 

5.  In  all  they  said  respecting  the  question  of  abandonment  and 
the  right  of  the  plaintiff  to  recover. 

6.  In  taking  the  whole  case  from  the  jury,  leaving  nothing  for 
them  to  decide. 

Maxwell  and  Porter,  for  plaintiffs  in  error. 
Reeder  and  Mallery,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — These  two  causes  were  tried  together  in  the  court 
below  by  the  same  jury,  in  each  of  which  the  same  questions  were 
raised  by  the  counsel  of  the  respective  parties,  and  decided  by  the 
court.  The  plaintiffs  here  were  the  defendants  below,  where  their 
counsel  took  no  less  than  eleven  bills  of  exception  to  the  opinion 
of  the  court  on  points  of  evidence,  all  of  which  are  assigned  for 
error  here,  beside  other  errors  founded  on  exceptions  to  the  charge 
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of  the  court  to  the  jury,  and  to  the  answers  of  the  court,  given  on 
points  submitted  by  the  counsel,  for  their  instruction  thereon,  to 
the  jury.  A  very  brief  notice  of  them  will  be  sufficient,  as  we  are 
clearly  of  opinion  that  there  is  not  even  any  plausible  ground  upon 
which  they  can  be  sustained. 

The  first  exception  to  evidence  was,  to  the  admission  of  a  paper 
purporting  to  be  a  receipt  given  by  Francis  Johnson,  Receiver 
General  of  the  Land  Office,  on  the  25th  of  May  1792,  to  John  Christ 
for  £10  in  Pennsylvania  certificates,  on  account  of  400  acres  of 
land  in  the  county  of  Northampton,  granted  to  Christ  by  warrant 
dated  the  3d  of  April  1792.  Before  it  was  offered  to  be  read  in 
evidence,  proof  was  made  showing  that  the  receipt  and  name  of 
Francis  Johnson  set  to  it  as  Receiver  General  were  in  the  hand- 
writing of  his  son,  who  did  business  in  the  office  for  his  father,  and 
occasionally  signed  the  father's  name  alone,  without  showing  that 
it  was  done  by  the  son  for  the  father.  The  objection  to  its  being 
read  in  evidence  was,  that  there  was  not  sufficient  proof  made  of 
its  having  been  given  and  signed  under  the  authority  of  the  Re- 
ceiver General,  so  as  to  entitle  the  plaintiff  below  to  submit  it  as 
evidence  to  the  jury.  After  so  great  a  lapse  of  time,  any  slight 
evidence  would  have  been  sufficient  to  have  justified  the  court  in 
leaving  it  to  the  jury  as  a  question  of  fact  to  be  decided  by  them, 
whether  it  was  a  receipt  given  under  the  authority  of  the  Receiver 
General  of  the  Land  Office  or  not.  But  the  evidence  given  of  its 
being  so  was  strong,  and,  in  the  absence  of  all  testimony  tending 
to  show  the  contrary,  it  became  conclusive  as  it  were. 

The  ground  of  the  objection  to  the  admission  of  the  evidence  in 
the  second  and  third  bills  of  exception,  is  the  same.  They  will 
therefore  be  considered  together.  The  evidence  mentioned  in  the 
second  bill  as  objected  to  and  admitted,  is  a  certificate  under  the 
seal  of  the  Land  Office,  signed  by  Jos.  Henderson,  Deputy  Secre- 
tary, in  the  following  words  and  figures : 

1!    I  do  hereby  certify  that  the  within  is  a  copy  of  old  pur- 
i  chase  voucher  No.  9465,  filed  in  the  Land  Office. 

Attest,  Jos.  HENDERSON, 

Dec.  6,  1838.  Dy.  Secretary. 

The  evidence  mentioned  in  the  thTrd  bill  of  exception,  is  a  cer- 
tificate in  the  following  words  and  figures  : 

Pennsylvania,  ss. 

I  do  hereby  certify  that  the  above  is  a  true  copy  from 
|p£e,i«>>    an  old  purchase  blotter,  No.  4. 
*,~~~~.*         Attest,  Jos.  HENDERSON, 

Dec.  6,  1838,  Harrisburg,  Pa.  Dy.  Secretary. 

These  certificates  were  objected  to,  because,  as  the  defendants 
alleged,  they  were  not  certified  according  to  law,  and  also  because 
there  was  no  such  office  in  Pennsylvania  as  the  "  Land  Office." 
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That  such  an  office,  known  too  by  that  name,  existed,  first  under 
the  proprietary  government,  is  not  only  shown  by  the  first  section 
of  the  Act  of  Assembly,  passed  by  the  Legislature  of  the  Common- 
wealth on  the  9th  of  April  1781,  entitled  "  An  Act  for  establishing 
a  Land  Office,  and  for  other  purposes  therein  mentioned ;"  but  an 
office  by  that  name,  as  indicated  by  the  title  of  the  Act,  is  esta- 
blished by  the  second  section  of  it,  to  consist  of  three  persons  or 
officers,  called  or  known  by  the  names  of  the  Secretary  of  the 
Land  Office,  Receiver  General,  and  Surveyor  General ;  and  in 
every  act  of  the  Legislature  relating  to  the  disposition  of  lands  by 
the  commonwealth,  it  is  designated  and  spoken  of  by  that  name. 
And  by  the  eighth  section  of  the  Act  of  the  29th  of  March  1809, 
entitled  "  An  Act  abolishing  the  offices  of  Receiver  General  and 
Master  of  the  Rolls,  and  transferring  the  duties  therein  performed 
to  other  offices,  and  for  other  purposes,"  it  is  made  "  the  duty  of 
the  Secretary  of  the  Land  Office  to  prepare  a  seal,  to  be  styled  the 
Seal  of  the  Land  Office  of  Pennsylvania,  which,  from  and  after  the 
10th  day  of  May  then  next  following,  shall  be  applied  to  all 
patents,  warrants,  and  other  papers  authenticated  in  said  office." 
Now,  that  there  is  such  an  office  in  the  State  as  the  "  Land  Office," 
and  known  by  that  name,  and  properly  by  no  other,  is  thus  incon- 
trovertibly  established.  And  to  show  that  certified  copies  of  all 
records,  documents  and  papers,  of  the  secretary  of  the  Land  Office, 
when  duly  certified,  shall  be  received  in  evidence,  I  refer  to  the 
first  section  of  the  Act  of  the  31st  of  March  1823,  entitled  "  An  Act 
making  copies  of  certain  documents,  records  and  papers,  evidence 
in  courts  of  justice,"  which  enacts  that  "  copies  of  all  records, 
documents  and  papers,  in  the  offices  of  the  Secretary  of  the  Com- 
monwealth, Secretary  of  the  Land  Office,  &c.,  when  duly  certified 
by  the  officers  of  the  said  offices  respectively,  shall  be  received  in 
evidence  in  the  several  courts  of  this  Commonwealth,  in  all  cases 
where  the  original  records,  documents  and  papers  would  be  admit- 
ted in  evidence."  The  only  colourable  objection  that  existed 
against  these  copies  being  read  in  evidence,  in  this  case,  was,  that 
they  do  not  appear  to  be  signed  by  the  secretary  of  the  Land  Office. 
But  they  are  certified  under  the  seal  belonging  to  his  office,  and 
attested  by  the  deputy  secretary,  which  we  think  is  sufficient ;  for 
by  the  eighth  section  of  the  Act  of  1809,  already  referred  to,  the 
secretary  himself  is  required  to  sign  all  patents  and  warrants  to 
be  issued  thereafter  to  which  the  seal  shall  be  applied  ;  but  nothing 
is  said  about  his  signing  other  papers  authenticated  in  said  office, 
though  it  is  required  that  the  seal  shall  be  affixed  to  them.  This 
requisition,  at  most,  does  not  seem  to  have  been  intended  to  be 
applied  to  copies,  when  given  of  original  documents  and  papers 
remaining  in  the  office;  the  affixion  of  the  seal  of  the  office,  with 
the  attestation  of  the  deputy  secretary,  who  is  authorized  to  act  for 
the  secretary  in  most  cases,  must  be  considered  a  sufficient  authen- 

V.  —  G* 
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tication  of  the  copies  to  render  them  admissible  evidence,  where 
the  originals  would  be  so  if  produced. 

The  fourth  bill  of  exception  was  to  the  admission  of  a  deed  from 
John  Christ  to  Jacob  Eyerly,  dated  the  26th  of  November  1792, 
conveying  all  interest,  &c.  in  a  warrant  obtained  from  the  Land 
Office  of  the  Commonwealth  of  Pennsylvania,  dated  April  3d  1792, 
for  400  acres  of  land  on  the  east  side  of  the  Lehigh,  in  Northamp- 
ton county,  near  or  adjoining  lands  of  Joachim  Wigman,  and  all 
his  interest  in  any  part  or  parcel  of  the  land  which  might  be 
obtained,  located  or  surveyed  in  pursuance  of  the  said  warrant, 
with  a  covenant  for  further  assurance  of  said  land.  This  deed 
was  offered  in  evidence  after  the  warrant  therein  mentioned,  and 
a  survey  made  in  pursuance  of  the  same,  had  been  given  in  evi- 
dence by  the  plaintiff  to  support  his  claim  to  the  land  in  contro- 
versy; and  was  objected  to  by  the  counsel  of  the  defendants 
because  the  grantor,  as  they  said,  had  no  interest  to  sell  and  convey 
at  the  time ;  and  again,  because  it  was  not  for  the  land  described 
in  the  warrant  or  survey,  nor  for  the  land  in  dispute.  There  does 
not  appear  to  be  the  least  force  in  any  of  these  objections.  The 
grantor  being  the  warrantee,  or  person  to  whom  the  warrant  was 
granted,  though  nominally  only,  had  undoubtedly  the  right,  as 
well  as  the  capacity,  to  convey  the  warrant  and  the  land  surveyed 
under  it  to  the  grantee,  so  as  to  invest  the  latter  with  the  legal 
title,  and  more  especially  so  as  he  was  the  purchaser  of  the  war- 
rant from  the  State,  and  therefore  the  equitable  owner  of  it,  as  also 
of  the  land  that  had  been  or  might  thereafter  be  surveyed  by  virtue 
of  it.  And  whether  the  deed  was  for  the  same  land  mentioned  in 
the  warrant,  or  included  in  the  survey  made  in  pursuance  of  it,  or 
was  not  for  the  land  in  dispute,  was  a  question  of  fact  to  be  left  to 
the  jury ;  but  even  a  misdescription  of  the  land  in  the  deed  con- 
veying the  warrant  would  not,  I  apprehend,  make  it  invalid,  so  as 
to  render  it  inadmissible  as  evidence,  or  destroy  its  efficacy  in 
passing  the  right  of  the  warrantee  to  the  land  actually  held  under 
the  warrant. 

The  fifth  bill  of  exception  was  to  the  admission  of  a  deed  from 
Betsy  Rice  to  Jacob  Eyerly,  dated  the  26th  of  November  1792, 
conveying  all  her  interest  and  property  in  a  warrant  dated  the  3d 
of  April  1792,  granted  to  her  by  the  Commonwealth,  for  400  acres 
of  land  on  the  east  side  of  the  Lehigh,  near  or  adjoining  lands  of 
Joachim  Wigman,  and  also  all  her  interest  and  property  in  and  to 
any  land  to  be  obtained,  located  or  held  in  pursuance  of  said 
warrant,  with  a  covenant  for  further  assurance  of  the  same. 
Before  this  deed  was  offered  in  evidence,  the  warrant  therein 
mentioned,  and  a  survey  of  402^  acres  made  in  pursuance  thereof, 
were  given  in  evidence.  The  objections  to  this  latter  deed's  being 
given  in  evidence  were  the  same  with  those  made  to  the  giving  of 
the  first  deed  in  evidence,  and  therefore  require  no  other  or  further 
answer  than  what  has  been  given  to  the  first. 
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The  sixth  bill  of  exception  was  to  the  reading  in  evidence  a  deed 
from  Jacob  Eyerly  to  Robert  Morris,  dated  the  llth  of  February 
1793,  conveying  the  warrants  granted  to  John  Christ  and  Betsy 
Rice,  and  the  lands  surveyed  or  to  be  surveyed  in  pursuance 
thereof,  to  the  said  Robert  Morris,  his  heirs  and  assigns.  The 
execution  of  the  deed  appeared  to  be  attested  by  George  Lesher 
and  Thomas  Hartman  as  subscribing  witnesses.  Before  it  was 
offered  to  be  read  in  evidence,  proof  was  given  that  Lesher  and 
Hartman  were  both  dead  many  years  before  the  trial,  and  that 
their  signatures  to  the  deed  as  witnesses  were  in  their  respective 
handwriting,  and  that  the  signature  of  Jacob  Eyerly  to  the  deed 
as  grantor  was  also  in  his  own  proper  handwriting.  This  proof 
•was  made  by  witnesses  who  testified  that  they  had  seen  Lesher, 
Hartman  and  Eyerly  respectively  write  while  living,  and  thus 
became  acquainted  with  their  respective  handwritings  from  having 
seen  them  write.  The  reading  of  the  deed  in  evidence,  however, 
notwithstanding  all  this  proof,  was  objected  to,  because  its  execu- 
tion was  not  sufficiently  proved  to  entitle  the  plaintiffs  below  to 
put  it  in  evidence  before  the  jury.  It  is  really  difficult  to  perceive 
what  further  proof  the  plaintiff  could  possibly  have  made,  after  so 
great  a  lapse  of  time,  and  seeing  the  witnesses  to  the  deed  and  the 
grantor  were  all  dead.  It  is  not  right  to  make  such  groundless 
objections  to  the  admission  of  evidence.  It  is  seldom,  if  ever,  that 
any  advantage  can  be  obtained  thereby  on  the  part  of  the  party 
making  them;  but  he,  on  the  contrary,  may  frequently  lose,  by 
inducing  a  belief  that  they  are  made  by  him  because  he  thinks  his 
case  a  desperate  one,  and  conceives  that  he  has  nothing  better  to 
rely  on. 

The  seventh  bill  of  exception  was  to  the  rejection  of  a  memo- 
randum, which  the  defendant's  counsel  offered  to  read  in  evidence, 
with  the  name  of  "  G.  Palmer"  signed  to  it,  and  said  to  be  all  in 
his  handwriting,  except  an  entry  in  its  margin.  The  two  first 
witnesses,  however,  produced  by  the  defendant  for  the  purpose  of 
proving  it-td  be  in  the  handwriting  of  G.  Palmer,  testified  that 
they  were  acquainted  with  the  handwriting  of  George  Palmer,  but 
they  did  not  think  it  was  his;  but  the  third  witness  testified  that 
he  believed  it  was.  It  appeared  that  Palmer  had  been  a  deputy- 
surveyor,  at  one  time,  and  the  memorandum  offered  in  evidence 
was.  alleged  by  the  counsel  of  the  defendants  to  have  been  made 
by  him  as  such  ;  but  it  was  not  signed  by  him  as  such,  nor  did  it 
appear  whence  it  came,  nor  where  it  was  made ;  so  that  there  was 
no  pretence  for  admitting  it  in  evidence  as  an  official  paper;  and 
upon  no  other  ground  could  it  possibly  have  been  claimed  to  be 
admissible  as  evidence. 

The  eighth  bill  of  exception  was  to  the  rejection  of  a  book  from 
the  commissioners'  office  of  the  county,  containing  returns  made 
by  deputy-surveyors  to  the  commissioners  of  unseated  lands  for 
taxation,  in  which  Mathias  Hollenbach  was  set  down  as  the 
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owner  of  the  lands  surveyed  under  the  warrants  granted  to  John 
Christ  and  Betsy  Rice.  It  would  make  sad  work,  if  such  returns 
were  to  be  received  as  evidence  of  title.  Though  deputy-survey- 
ors are  required,  upon  application  of  the  commissioners  of  the 
several  counties,  by  the  1st  section  of  the  Act  of  the  3d  of  April 
1804,  entitled  "An  Act  directing  the  mode  of  selling  unseated 
land  for  taxes,"  to  make  out  a  correct  return  to  them  of  all  the 
lands  surveyed  within  their  respective  counties,  whereof,  as  deputy- 
surveyors,  they  may  have  draughts,  maps  or  plans,  made  by  them- 
selves or  their  predecessors  in  office ;  which  returns  shall  include 
a  list  of  the  number  of  acres  contained  in  each  survey,  and  the 
names  and  surnames  of  the  original  warrantees,  the  waters  on 
which  the  same  is  situate,  &c. ;  but  they  are  not  required,  nor  are 
they  authorized  to  say  or  determine  to  whom  the  lands  belong. 
Indeed,  it  is  very  obvious,  that  not  having  the  means  of  ascertain- 
ing anything  of  the  sort,  they  would  be  very  incompetent  to  per- 
form such  a  task.  The  evidence  offered  was  therefore  very  pro- 
perly rejected  by  the  court. 

The  ninth  bill  of  exception  was  to  the  rejection  of  certain  parts 
of  the  deposition  of  John  Stoddart,  taken  under  a  rule  of  the  court 
on  behalf  of  the  defendant.  The  parts  rejected  went  to  show  that 
the  land  in  dispute  had  been  reputed  and  represented,  for  twenty 
or  thirty  years,  to  be  the  property  of  Thomas  Dyer,  from  whom 
the  defendants  below  derived  their  claim  to  it.  That  such  was 
the  representation  of  the  neighbourhood,  of  which,  however,  the 
witness  had  no  knowledge  himself.  The  witness  was  never  on 
the  lands  in  dispute,  never  resided  nearer  to  them  than  in  Phila- 
delphia ;  nor  was  there  a  residence  of  any  person  nearer  to  them 
than  from  three  to  seven  miles.  It  would  be  most  extraordinary 
indeed,  and  lead  to  the  most  crying  injustice,  if  the  real  owners  of 
lands,  whether  seated  or  unseated,  were  permitted  to  be  affected 
in  their  ownership  of  them  by  such  evidence.  It  was  therefore 
most  rightly  rejected. 

The  tenth  bill  of  exception  was  to  the  rejection  of  a  small  part 
of  the  deposition  of  Pearson  A.  Reading,  taken  and  offered  as  evi- 
dence on  behalf  of  the  defendants  below.  The  witness  had  bought 
the  lands  in  dispute  of  Henry  Nixon  and  his  wife ;  but  previously 
to  his  doing  so  he  consulted  Lewis  S.  Coryell,  the  plaintiff  below, 
in  respect  to  it,  who  advised  him  to  make  the  purchase,  and  if 
he  did  not  like  it  afterwards,  he,  Coryell,  would  take  it  off  his 
hands.  The  witness  accordingly  made  the  purchase,  and,  in  con- 
summation of  it,  obtained  a  deed  of  conveyance  from  Nixon  and 
wife  for  the  lands ;  but  afterwards,  when  he  discovered  that 
Abbot,  who  defended  in  the  court  below  as  the  landlord  of  Urket 
and  Wasser,  the  defendants,  claimed  to  have  a  title  to  the  land, 
he  told  Coryell  of  it,  and  proposed  selling  and  conveying  the  land 
to  him  at  the  same  price  he  was  to  pay  for  it,  as  he  did  not  wish 
to  be  involved  in  a  lawsuit  about  it.  Upon  which  Coryell  agreed 
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to  take  the  land,  and  the  witness  accordingly  conveyed  it  to  him, 
as  appeared  by  his  deed  given  in  evidence  as  part  of  the  plaintiff's 
title  below.  The  witness,  in  his  deposition,  stated  all  this,  in  sub- 
stance, and  also  in  addition,  that  "  between  Nixon  and  him,  the 
risk  of  the  title  was  to  be  with  him ;"  and  that  "  the  bond  for  the 
purchase  money  was  still  outstanding."  These  were  the  parts  of 
the  deposition  objected  to  by  the  plaintiff's  counsel  below,  and 
rejected  by  the  court  as  not  being  admissible  in  evidence.  It  is 
not  easy  to  perceive  their  relevancy,  nor  why  they  were  objected 
to  more  than  some  other  parts  of  the  deposition.  I  cannot  con- 
ceive how  the  admission  of  them  could  have  prejudiced  the  plain- 
tiff, nor  how,  on  the  other  hand,  they  could,  had  they  been  ad- 
mitted, have  advanced  the  interest  of  the  defendants.  Whether 
the  witness  had  been  a  bond,  fide  purchaser  of  the  land  for  a  valua- 
ble consideration,  actually  paid  by  him,  without  notice  of  Abbot's 
claim,  was  not  a  question  that  arose  in  the  cause,  so  as  to  make 
the  evidence  rejected  admissible  under  any  view  that  could  be 
taken  of  the  case.  Being  therefore  wholly  immaterial,  no  error 
could  arise  from  its  rejection  by  the  court. 

The  eleventh  bill  of  exception  was  the  rejection  of  the  memoran- 
dum with  the  name  of  "  G.  Palmer"  set  to  it,  that  was  mentioned 
above,  in  the  seventh  bill  of  exception  which  was  offered  by  the 
counsel  of  the  defendants,  afterwards,  a  second  time,  and  rejected 
by  the  court.  It  has  been  shown  already  that  it  was  properly 
rejected  by  the  court,  when  it  was  first  offered ;  and  as  no  evidence 
was  given  subsequently,  changing  its  character  or  presenting  it  in 
any  new  light,  nothing  further  need  be  said  in  respect  to  it,  to 
show  that  it  was  still  inadmissible. 

The  errors  next  in  order  are  exceptions  taken  by  the  counsel  for 
the  defendants  below,  to  answers  given  by  the  court,  to  six  points 
submitted  by  them  to  the  court  for  their  direction  thereon  to  the 
jury.  The  first  point  was,  "  that  if  the  lands  in  dispute  were 
embraced  in  the  articles  of  agreement  of  the  20th  of  February 
1795,  relative  to  the  North  American  Land  Company,  the  plain- 
tiff could  not  recover."  On  this  point  the  court  told  the  jury,  1st, 
"  that  the  only  evidence  that  these  lands  were  embraced  in  the 
articles  of  agreement  is,  that  the  parties  to  that  agreement,  in  their 
schedule,  state  '  72,000  acres  of  land  in  Northampton  county,'  as 
belonging  to  *  Morris,  Nicholson  and  Greenleaf.'  This  is  a  vague 
description,  and  cannot,  without  something  more  definite,  be  held 
to  embrace  the  tracts  which  by  the  evidence  were  the  separate 
property  of  Robert  Morris."  2d.  "  That  there  was  no  evidence 
of  any  subscription  by  any  person  to  the  articles  of  agreement  of 
the  North  American  Land  Company ;  and  as  the  titles  were  only 
held  by  the  trustees  for  the  benefit  of  the  subscribers  to  the  arti- 
cles, and  those  who  might  thereafter  become  purchasers,  owners 
or  holders  of  shares  in  the  company,  and  it  not  appearing  that  the 
object  for  which  the  trust  was  created  ever  existed,  the  title  of 
v.  — 11 
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Robert  Morris  and  of  his  heirs  would  not  have  been  devested  by 
the  articles  of  agreement,  for  there  were  no  persons  to  take  under 
the  trust,  and  until  there  were  subscribers  the  trust  would  not 
take  effect."  We  consider  the  answers  given  by  the  court,  on  this 
first  point,  unexceptionably  correct,  and  the  reasoning  of  the  court 
therein  shows  them  to  be  so. 

The  2d  point  submitted  was ;  "  if  Robert  Morris,  or  those  under 
whom  he  claimed,  did  not  procure  the  surveys  to  be  made  and 
returned,  the  surveys  made  and  returned  would  not  enure  to  their 
benefit."  To  which  the  court  answered ;  "there  is  no  evidence 
that  the  surveys  were  not  properly  made  for  the  person  who  held 
the  warrants.  By  the  order  of  the  Board  of  Property  the  war- 
rants went  into  the  hands  of  William  Gray,  a  deputy-surveyor, 
and  were  executed  and  returned  by  George  Palmer,  another 
deputy-surveyor.  There  is  no  evidence  that  these  surveys  were 
made  for  any  one  else  than  Robert  Morris ;  nor  is  there  any  evi- 
dence of  claim  under  these  warrants  by  Dyer,  until  the  issuing  of 
the  patents  to  his  heirs  on  the  9th  of  March  1824.  When  Thomas 
Dyer  entered  his  caveat,  on  the  5th  of  August  1795,  he  claimed 
adversely  to  the  warrant  of  Betsy  Rice ;  and  until  the  granting  of 
the  patent  as  above  stated,  does  not  appear  to  have  set  up  any 
claim  to  the  tract.  Under  the  evidence,  the  court  instruct  the 
jury  that  there  is  nothing  in  the  case  from  which  it  can  be  in- 
ferred that  these  surveys  were  not  made  for  the  benefit  of  Robert 
Morris,  who  was  the  owner  of  the  warrants  at  the  time  the  sur- 
veys were  made."  Neither  can  we  perceive  any  evidence  given 
in  the  cause  to  the  jury,  tending  in  the  ^lightest  degree  to  show 
that  the  surveys  were  not  procured  to  be  made  by  Robert  Morris, 
and  it  would  therefore  have  been  error  in  the  court  below  to  have 
submitted  such  a  question  of  fact  to  the  jury,  without  some  evi- 
dence given  going  to  show  that  the  surveys  were  not  made  for 
Robert  Morris.  It  was  shown  clearly  that  he  was  the  owner  of 
the  warrants  at  the  time ;  but  even  in  the  absence  of  all  testimony 
tending  to  prove  for  whom  the  surveys  were  made,  the  jury  were, 
in  law,  bound  to  presume  that  they  were  made  for  Robert  Morris, 
he  being  the  owner  of  the  warrants.  But  suppose  the  surveys 
had  been  shown  to  have  been  made  at  the  instance  and  for  the 
use  of  another  person,  who  had  no  right  to  the  warrants,  they 
being  still  the  property  of  Robert  Morris,  the  latter  most  unques- 
tionably might  have  adopted  and  claimed  the  benefit  of  them ;  so 
that  this  point  of  the  defendant  might  well  have  been  answered  in 
favour  of  the  plaintiff  below,  even  had  there  been  evidence  show- 
ing that  the  surveys  were  at  the  instance  and  for  the  use  of  an- 
other person. 

The  third  point  was,  "  That  if  those  under  whom  the  plaintiff 
claimed  lay  by  from  1795  to  1838,  without  claiming  or  exercising 
any  acts  of  ownership  over  the  lands,  and  if  Thomas  Dyer  and 
those  who  claimed  under  him  during  all  that  time  claimed  and 
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exercised  acts  of  ownership  upon  the  lands,  and  paid  whatever 
taxes  were  assessed  upon  them,  the  jury  may  presume  an  aban- 
donment by,  and  an  ouster  of,  those  under  whom  the  plaintiff 
claims,  which  will  preclude  a  recovery  in  this  case."  To  this 
point  the  court  answered,  "  That  as  stated  it  is  correct,  but 
is  the  point  sustained  by  the  evidence?"  And  then  say  that 
"  the  only  acts  of  ownership  exercised  by  any  of  the  parties  are 
testified  of  by  John  Stoddart,  whose  evidence  is  as  follows:  'I 
have  known  Dyer  and  Bradshaw  being  up  frequently  looking 
after  these  lands,  and  exercising  acts  of  ownership  over  them. 
They  claimed  them,  offered  them  for  sale,  and  sold  a  good  many 
of  the  adjoining  tracts.  /  was  never  on  the  land."  Then  comes 
the  payment  of  taxes  for  the  years  1829,  '30,  '32,  '33,  '34  and  '35. 
It  does  not  appear  that  other  taxes  were  assessed  upon  the  lands. 
Next  we  have  the  taking  out  of  the  patents  in  1824.  It  does  not 
appear  that  Morris,  or  other  persons  for  him,  ever  exercised  acts 
of  ownership  over,  or  paid  any  attention  to,  these  lands  until  1838. 
Now,  while  the  court  affirm  the  proposition  assumed  on  this  point 
as  correct,  they  instruct  the  jury  that  the  facts  in  the  case,  as 
contained  in  the  evidence,  do  not  show  such  acts  of  ownership, 
and  such  payment  of  taxes  by  the  defendants  and  those  under 
whom  they  claim,  as  from  them  the  jury  can  presume  an  ouster 
of  the  plaintiff,  and  such  an  abandonment  of  the  land  by  him  as 
will  defeat  his  title."  It  is  perfectly  clear  that  the  court  answered 
this  point  as  favourably  for  the  defendants  as  they  had  any  right 
to  claim.  An  ouster  of  the  plaintiff,  or  those  under  whom  he 
claimed  until  shortly  before  the  commencement  of  this  action,  was 
entirely  out  of  the  question ;  for  there  was  not  even  a  spark  of 
evidence  given,  going  to  show  that  Dyer  or  Bradshaw  ever  were 
on  the  land  in  dispute,  or  ever  directed  any  act  as  owners  to  be 
done  on  it.  And  although  John  Stoddart  does  testify  that  he 
knew  of  their  exercising  acts  of  ownership  over  it,  yet  it  is  mani- 
fest that  he  only  meant  that  they  claimed  it  and  offered  it  for  sale, 
for  he  swears  he  never  was  on  the  land,  and  of  course  never  could 
have  seen  them  do  any  act  of  any  kind  on  it.  It  lay  in  the  midst 
of  a  wilderness,  only  visible  to  those  who  actually  went  on  it,  a 
thing  that  the  witness  never  did.  Paying  taxes  merely  for  land, 
without  more,  by  a  stranger,  can  neither  amount  to  an  ouster,  or 
devest  the  owner  of  his  title  to  it.  And  as  to  abandonment,  this 
can  never  be  presumed  from  lapse  of  time,  where  the  plaintiff,  and 
those  from  whom  he  derives  his  title,  claimed  and  held  the  land,  as 
in  this  case,  under  warrants  and  surveys,  upon  which  the  whole  of 
the  purchase  money  had  been  paid  to  the  Commonwealth.  Nothing 
short  of  an  actual  ouster  of  the  owner  from  the  land,  in  such  case, 
by  taking  possession  of  it,  and  continuing  to  keep  the  same,  by 
exercising  acts  of  ownership  at  least  upon  it,  for  twenty-one  years 
or  upwards,  will  defeat  the  owner  of  his  right  to  the  land.  But 
if  he  lies  by  for  twenty-one  years  under  such  circumstances,  with- 
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out  making  an  entry  upon  the  land,  or  bringing  his  action  of 
equivalent  for  it,  he  will  be  barred  by  the  statute  of  limitations. 

The  fourth  point  of  the  defendants  was  "  That  the  patents  given 
in  evidence,  under  which  the  defendants  claimed,  were  primcifacie 
evidence  of  title,  and  would  entitle  the  defendants  to  a  verdict, 
unless  the  plaintiff  had  shown  a  better  title."  To  which  the  court 
answered  "  that  the  point  is  correct,  but  then  it  remained  to  be 
ascertained,  whether  the  plaintiff  had  not  shown  a  better  title. 
For  if  the  person  obtaining  the  patent  be  not  entitled  to  it,  he 
acquires  no  title  thereby.  He  cannot  recover  the  land  unless 
entitled  to  the  patent.  Our  inquiry  therefore  is,  were  the  heirs 
of  Thomas  Dyer  entitled  to  this  patent  ?  If  not,  it  cannot  defeat 
the  plaintiff's  right  to  recover.  The  plaintiff  sets  up  a  title  prior 
to  the  patent,  and  is  not  to  be  affected  by  the  recitals  in  it.  It 
appears  that  Jacob  Eyerly  paid  the  purchase  money  to  the  State, 
and  that  Christ  and  Rice,  the  warrantees,  conveyed  to  him.  The 
deeds  duly  proved  are  a  part  of  the  plaintiff's  title.  Nothing  was 
done  by  Dyer  or  his  heirs  to  authorize  the  issuing  of  the  patents 
to  them.  One  of  the  warrantees  has  testified  before  you  that  he 
gave  no  other  deed  than  the  one  here  given  in  evidence.  The 
heirs  of  Thomas  Dyer  were  then  even  the  persons  to  whom  the 
patents  for  these  lands  ought  to  have  issued,  and  as  against  the 
elder  title  of  the  plaintiff,  it  cannot  avail  them  to  defeat  his  reco- 
very." We  think  the  answer  of  the  court  to  this  fourth  point  of 
the  defendants  below  perfectly  correct,  and  that  the  facts  given  in 
evidence,  and  the  reasoning  of  .the  court  in  regard  to  them,  show 
conclusively  that  the  heirs  of  Thomas  Dyer,  to  whom  the  patents 
were  issued,  had  no  right  whatever  to  claim  them.  The  right 
now  vested  in  the  plaintiff  below,  entitled  whoever  was  invested 
with  it  at  the  time,  to  have  had  the  patents ;  consequently,  the 
plaintiff  has  the  right  to  recover  the  land,  in  the  same  manner  as 
if  the  patents  had  been  issued  to  him,  or  any  of  those  from  or 
through  whom  he  has  derived  his  title. 

The  fifth  point  of  the  defendants  was  "  That  if  the  jury  believed 
that  Thomas  Dyer  procured  the  survey  to  be  made  by  George 
Palmer,  D.  S.,  for  himself,  in  pursuance  of  an  arrangement  between 
Robert  Morris,  or  Eyerly,  and  himself;  then  this  is  a  circum- 
stance, taken  in  connexion  with  the  neglect  of  Morris  to  perfect 
his  title,  or  to  look  after  the  land,  from  which  the  jury  may  infer 
that  Dyer  had  title  to  the  lands."  To  this  the  court  replied  "  that 
there  is  nothing  in  the  case  upon  which  this  point  can  be  raised. 
There  is  no  evidence  to  sustain  it."  In  this  reply  the  court  were 
no  doubt  correct,  for  there  does  not  appear  to  have  been  a  single 
tittle  of  evidence  given,  tending  to  show  that  Thomas  Dyer  pro- 
cured the  survey  to  be  made  for  himself,  or  indeed  for  anybody 
else,  either  under  the  Christ  or  the  Rice  warrant;  and  without 
some  evidence  tending  to  prove  that  it  was  so,  it  would  have  been 
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error  in  the  court  to  have  submitted  it  as  a  fact  to  the  jury  which 
they  might  find  or  pass  on. 

The  sixth  point  was  "  That  the  patents  conveyed  the  legal  title 
to  these  lands  to  the  heirs  of  Thomas  Dyer.  That  if  William 
Abbot  be  a  bond  fide  purchaser  without  notice,  the  plaintiff  could 
not  recover,  even  if  otherwise  entitled,  without  having  tendered 
the  costs  of  the  patents  with  interest,  and  the  amount  of  taxes  paid 
by  him  with  interest,  before  suit  brought."  To  this  the  court 
answered,  "If  a  man  wrongfully  obtain  a  patent,  and,  under  claim 
of  it,  pay  taxes,  he  cannot  raise  an  equity  in  himself  or  his  vendee, 
as  against  the  real  owner,  to  be  reimbursed  for  the  costs  of  patent- 
ing and  taxes.  If  he  have  aright  to  the  patent,  he  holds  the  land. 
The  plaintiff  was  not  bound  to  pay  for  a  patent  granted  against 
his  title  in  subversion  of  it,  and  even  given  in  evidence  to  defeat 
it ;  nor  for  the  taxes  paid  by  the  person  claiming  that  patent.  It 
was  issued  to  his  injury  and  in  wrong ;  and  neither  the  wrong- 
doer nor  his  vendee  can  recover  from  the  person  injured  what  they 
thus  paid."  We  perceive  nothing  incorrect  in  this  answer  of  the 
court.  The  court  in  their  answer  speak  of  the  patentee  as  a 
wrong-doer ;  that  is,  as  having  obtained  the  patents  wrongfully, 
or  without  right ;  a  fact  which,  according  to  the  evidence,  cannot 
be  questioned.  This  being  the  case,  it  would  be  strange  indeed  if 
either  he  or  his  vendee  could  claim  to  be  reimbursed  money  laid 
out  in  the  performance  of  such  a  wrong,  by  the  party  against 
whom  the  wrong  was  committed ;  or,  in  other  words,  for  attempt- 
ing to  defraud  or  cheat  him  out  of  his  title  to  the  land.  Mr  Abbot, 
the  vendee,  cannot  be  considered  in  the  light  of  an  innocent  pur- 
chaser, for  he  was  bound,  at  his  peril,  to  know  the  imperfections 
of  the  title  he  purchased,  and  is  entitled  to  no  favourer  protection 
that  the  patentees  could  not  claim. 

The  remaining  errors  assigned  are  to  the  charge  of  the  court ; 
the  first  of  which  is  an  exception  to  what  the  court  "  said  respect- 
ing the  effect  of  the  proceedings  before  the  board  of  property." 
We  however  are  unable  to  discover  any  error  in  what  the  court 
said  relative  to  these  proceedings.  On  the  llth  of  June  1792, 
Jacob  Eyerly  entered  a  caveat  against  Thomas  Dyer  and  Thomas 
Wright's  obtaining  patents  for  the  land  in  dispute.  Eyerly  claimed 
the  lands  by  virtue  of  the  warrants  in  the  names  of  Christ  and 
Rice  respectively;  but  under  what  rights  Dyer  and  Wright 
claimed  does  not  appear  until  the  5th  of  August  1795,  when  Dyer 
entered  a  caveat  against  the  Betsy  Rice  warrant,  claiming  the 
land  under  an  older  warrant  of  1784  in  the  name  of  John  Carlisle. 
During  the  pendency,  however,  of  the  caveat  entered  by  Eyerly, 
he,  on  the  llth  of  February  1793,  sold  and  conveyed  the  Christ 
and  Rice  warrants,  with  the  lands  claimed  under  them,  to  Robert 
Morris,  who,  by  letter  dated  April  19th  1793,  after  stating  therein 
that  he  had  purchased  of  Jacob  Eyerly,  Jun.  the  lands  in  contest 
between  said  Eyerly  and  Thomas  Wright,  (not  Dyer,  observe),  as 
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well  as  the  right  of  the  said  Thomas  (Wright),  requested  therefore 
that  the  caveat  entered  by  the  said  Eyerly  might  be  dismissed. 
The  court  below  instructed  the  jury  that  "  there  was  nothing  in 
these  proceedings,  in  themselves  or  connected  with  any  other  part 
of  the  case,  which  could  prevent  the  plaintiff  from  recovering;" 
and  in  doing  so  we  think  they  were  right.  It  was  argued,  how- 
ever, that  Morris,  by  withdrawing  the  caveat  entered  by  Eyerly, 
gave  up  the  contest  with  Thomas  Dyer  for  the  land.  But  Morris, 
by  the  terms  of  his  letter,  only  withdraws  the  caveat  as  to  the 
lands  in  contest  between  Eyerly  and  Thomas  Wright,  and  not  as 
to  those  in  contest  between  Eyerly  and  Thomas  Dyer,  assigning 
also  at  the  same  time  his  reason  for  doing  so,  to  wit,  that  he  pur- 
chased the  right  of  Eyerly  and  Wright  thereto.  So  that  it  is 
perfectly  clear  that  Morris,  by  withdrawing  the  caveat  as  to  the 
lands  which  had  been  in  dispute  between  Eyerly  and  Thomas 
Wright,  intended  to  concede  or  give  up  nothing  whatever  to  Tho- 
mas Dyer:  and  of  this,  the  caveat  entered  upwards  of  two  years 
afterwards,  on  the  5th  of  August  1795,  by  Thomas  Dyer,  against 
the  owner  of  the  Betsy  Rice  warrant  obtaining  a  patent  founded 
upon  it,  is  complete  confirmatory  evidence.  For  it  shows  to 
demonstration  that  as  late  as  August  1795,  he  had  no  claim  to  the 
land  whatever  by  virtue  of  the  Betsy  Rice  warrant,  but  claimed 
it  under  an  older  warrant,  as  he  then  alleged,  dated  in  1784,  in 
the  name  of  John  Carlisle.  Indeed,  it  does  not  appear  from  the 
evidence  that  Thomas  Dyer  ever,  at  any  time,  claimed  the  lands 
in  dispute,  or  any  part  thereof,  by  virtue  of  the  Christ  or  Rice 
warrants,  or  either  of  them,  or  that  he  ever  pretended  any  claim 
to  the  warrants  themselves ;  but  it  would  seem  rather  that  his 
heirs  in  1824,  after  his  death,  fabricated  deeds  in  the  names  of 
John  Christ  and  Betsy  Rice,  the  warrantees,  for  the  purpose  of 
enabling  them  to  obtain  the  patents  which  the  defendants  gave  in 
evidence,  which,  as  has  been  shown,  cannot  avail  or  aid  the 
defendants  in  the  least. 

The  second  error  to  the  charge  of  the  court  is  an  exception  to 
what  the  court  "  said  to  the  jury  respecting  the  conveyance  to  the 
North  American  Land  Company."  This  part  of  the  charge  of  the 
court  has  been  referred  to  and  shown  to  be  correct  in  our  notice 
of  the  defendants'  first  point  above ;  and  therefore  need  not  be  con- 
sidered again. 

The  third  and  last  ground  of  error  to  the  charge  of  the  court  is, 
that  they  took  the  whole  case  from  the  jury,  and  left  nothing  for 
them  to  decide.  The  facts  upon  which  the  plaintiff  below  founded 
his  claim,  appear  to  have  been  clearly  and  incontrovertibly  estab- 
lished by  the  evidence  adduced  in  support  of  them :  no  evidence 
whatever  appears  to  have  been  given  by  the  defendants  tending 
to  disprove  them  in  any  degree  whatever.  This  being  the  case, 
we  think  that  the  court  were  justified  in  saying,  as  they  did,  to 
the  jury,  in  the  conclusion  of  their  charge,  that  "  there  did  not 
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appear  any  defect  in  his  (the  plaintiff's)  title,  or  anything  to  have 
been  shown  by  the  defendants  which  ought  to  prevent  his  re- 
covering." 

Judgment  affirmed. 


Brittain  against  The  Doylestown  Bank. 

The  holder  of  an  endorsed  note  who  discovers  that  the  endorsement  was  forged 
by  the  maker,  may  take  from  the  maker  a  judgment  and  sell  all  his  estate  by 
execution  and  appropriate  it  to  the  payment  of  such  note,  without  thereby  dis- 
charging the  bond  fide  endorser  of  another  note  given  by  such  maker  and  in  the 
holder's  possession,  though  he  gave  no  notice  to  him  of  his  proceedings  and  did 
not  arrest  the  maker  for  the  misdemeanor,  if  there  be  no  evidence  of  a  composi- 
tion of  the  offence. 

Where  a  note  is  payable  at  a  bank,  an  assertion  in  the  protest  of  demand  at  the 
bank  is  sufficient  prima  facie  evidence  of  such  demand. 

Proof  of  a  delivery  of  such  note  by  the  cashier  to  the  notary  for  protest  on  the 
last  day  of  grace,  and  presentation  by  him  at  the  bank  on  the  day  following,  is 
sufficient. 

But  in  such  case  there  need  be  no  demand  at  all,  if  the  endorser  has  waived 
notice  of  non-payment  by  a  memorandum  at  the  time  of  endorsing. 

Where  a  note  is  payable  at  a  bank,  it  need  not  be  shown  that  the  cashier  was 
at  the  bank  all  the  business  hours  on  the  day  of  payment  in  order  to  receive  it : 
the  presumption  is  he  performed  his  duty. 

It  is  no  error  that  the  court  did  not  charge  on  a  specified  point  without  any 
prayer  to  that  effect. 

A  defect  in  the  narr.  is  not  matter  for  the  court  to  charge  upon. 

Nor  the  weight  of  evidence  in  regard  to  particular  facts. 

ERROR  to  the  Common  Pleas  of  Bucks  county,  in  which  an 
action  of  assumpsit  was  brought  by  the  Doylestown  Bank  of  Bucks 
county  against  Alexander  C.  Brittain  and  Samuel  B.  Brittain, 
trading  under  the  firm  of  A.  C.  Brittain  &  Co.,  to  recover  the 
amount  of  two  promissory  notes  for  8700  each,  made  by  John 
Hank  payable  to  the  order  of  the  defendants  at  the  Doylestown 
Bank,  and  endorsed  by  them ;  one  dated  April  14,  1837,  at  ninety 
days,  the  other  May  17,  1837,  at  sixty  days.  On  both  there  was 
an  endorsement,  signed  by  the  defendants,  that  as  endorser  they 
waived  all  notice  of  the  non-payment  of  the  note  by  the  drawer,  if 
the  same  were  not  paid  at  maturity.  One  of  the  counts  did  not 
state  the  note  to  be  payable  at  the  Doylestown  Bank ;  but  the 
court  allowed  this  to  be  inserted  during  the  trial.  The  defendants 
gave  previous  notice  of  special  matter. 

The  plaintiffs  gave  in  evidence  two  notarial  certificates  of  pro- 
test, one  dated  the  15th  of  July  1837,  of  the  note  of  April  14th, 
the  other  dated  the  19th  of  July  1837,  of  the  note  of  May  17th, 
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made  and  signed  by  M.  H.  Snyder,  notary  public.  They  stated 
that  at  the  request  of  the  bank  he  exhibited  the  original  promis- 
sory notes  to  Daniel  Byrnes,  Esq.,  cashier,  and  received  for  answer 
there  were  no  funds  to  meet  the  payment  thereof,  and  that  he  had 
notified  the  drawer  and  endorser,  by  mail,  of  the  non-payment  of 
the  notes. 

The  defendants  then  called  M.  H.  Snyder,  who  testified  that  he 
did  not  exhibit  the  notes  to  Byrnes  or  make  demand  of  any  one 
on  the  date  of  the  protests.  On  his  cross-examination  he  said  he 
called  in  the  afternoon  of  the  last  days  of  grace  and  got  the  notes 
of  Byrnes  or  the  clerk,  took  them  to  his  office  and  made  out  the 
notices.  He  was  then  proceeding  to  state  what  he  did  the  next 
morning,  when  the  defendants  objected;  but  the  court  overruled 
the  objection  and  the  defendants  excepted. 

The  witness  then  stated  that  he  called  at  the  bank  the  next 
morning  with  the  protests,  and  made  a  demand,  by  the  cashier's 
direction,  and  left  the  protest  and  note  with  him ;  that  the  answer 
was,  "  no  funds :"  that  afternoon  or  the  next  morning  he  put  the 
notices  in  the  post-office. 

The  defendants  read,  in  evidence  from  the  Minute  Book  of  the 
Board  of  Directors,  the  proceedings  of  a  meeting  of  the  Board,  as 
follows :  "  June  28,  1837,  Board  met  at  the  banking-house  this 
day,  being  their  regular  meeting  for  discount.  Present,  A.  Chap- 
man, president,  J.  A.  Strasberger,  John  Robbarts,  Wm.  Stokes, 
John  Blackfan,  S.  Yardley,  M.  K.  Taylor,  M.  Thomas.  The 
Board  appoint  John  Robbarts,  Mordecai  Thomas  and  Mahlon  K. 
Taylor,  a  committee  to  attend  to  the  case  of  the  bank  against  John 
Hank.  On  motion,  John  Blackfan  was  added  to  the  above  com- 
mittee." 

They  also  read  in  evidence  the  following  deed  of  assignment 
under  seal  from  John  Hank  to  the  plaintiffs,  dated  the  29th  of  June 
1837;  and  endorsed  "  not  accepted,  June  29th  1837." 

"  In  consideration  of  the  debts  that  I  owe  and  am  indebted  unto 
the  Doylestown  Bank  of  Bucks  county,  and  for  the  better  security 
and  payment  of  the  same,  I,  John  Hank,  of  the  county  of  Bucks, 
do  by  these  presents  grant,  bargain,  sell  and  assign  unto  the  said 
bank,  all  my  estate,  real,  personal  and  mixed,  to  be  held  by  the 
said  bank,  and  out  of  the  proceeds  thereof,  first,  to  pay  my  note 
endorsed  with  the  name  of  John  C.  Parry  for  8900;  second,  pay 
my  five  notes  endorsed  with  the  name  of  S.  D.  Ingham,  respec- 
tively amounting  to  the  sum  of  $4430 ;  third,  pay  my  two  notes 
endorsed  with  the  name  of  Lewis  S.  Coryell,  respectively  amount- 
ing to  the  sum  of  8600 ;  and  fourthly,  pay  all  other  debts  that  I 
owe  or  may  become  due  to  the  said  Doylestown  Bank  of  Bucks 
county,  and  after  paying  all  costs  and  charges,  if  there  shall  be 
any  overplus,  to  pay  the  same  unto  my  order." 

John  Robbarts  testified  that  the  committee  appointed  on  the 
28th  to  secure  the  bank,  reported  on  the  29th,  bringing  in  this 
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assignment  and  laying  it  before  the  Board.     The  report  was  not 
accepted,  and  no  minute  was  made  except  the  endorsement  "  not 
accepted."     They  had   discovered   the  endorsement  of  John  C. 
Parry  on  a  $900  note  drawn  by  Hank,  to  be  a  forgery ;  and  other 
forgeries  of  Hank  were  discovered,  amounting,  altogether,  to  $5000. 
Hank  was  not  at  the  bank  after  this  discovery.     The  judgment 
obtained  by  the  bank  against  Hank  was  subsequent  to  this  dis- 
covery.   On  the  30th  the  witness  saw  Hank,  as  the  sole  committtee 
of  the  bank,  at  his  (Hank's)  residence.     He  then  proceeded ;  "  I 
got  a  judgment  bond;  all  the  report  I  made.     I  had  not  much 
conversation  with  him.     I  told  him  the  bank  would  not  accept  the 
assignment.     He  offered  to  give  any  other  security  I  required,  and 
I  told  him  he  must  give  a  judgment  bond,  and  he  came  that  after- 
noon and  gave  it.     I  did  not  say  anything  to  him  in  regard  to  the 
forgeries,  nor  he  to  me.     It  was  not  my  business  to  speak  to  him. 
I  was  sent  down  to  procure  a  judgment  bond.     He  offered  the 
judgment  bond.     He  must  have  been  aware  that  the  bank  knew 
of  his  forgeries,  but  not  from  me.     The  judgment  was  given  to 
secure  the  bank  in  the  debts  owed  by  John  Hank  —  the  debts  in 
which  there  was  no  endorsement  —  the  forged  debts  and  other 
debts.     I  cannot  specify  the  debts  without  looking  over  the  books. 
He  owed  more  money  to  the  bank,  I  think,  at  that  time  than  this 
judgment  covered.     I  sent  no  word  to  Brittain  at  that  time.     I 
had  nothing  to  do  with  him  then.     I  don't  know  that  any  notice 
was  given  by  the  bank  to  Brittain  of  these  forgeries.     Hank  went 
to  Mr  Chapman's  office.     He  drew  the  bond   and  he  executed 
it.     I  was  along,  and  I  believe  Mahlon  K.  Taylor.     I  can't  say 
the  president  saw  him   that  day ;  it  was  after  the  bank  hours. 
Hank  went  home  and  I  took  charge  of  the  instrument.     Had  no 
interview  at  a  subsequent  day  with  any  of  the  Board  of  Directors. 
Execution   was    issued    shortly   after.     I  don't   know   Mordecai 
Thomas  knew  of  the  judgment.     I  presume  he  knew  of  the  forge- 
ries on  the  27th.     He  lived  in  the  same  town  with  the   Messrs 
Brittains.     No  arrangement,  that  I  knew  of,  that  Thomas  was  to 
receive  an  order  from  Hank  to  receive  funds  of  Hank  in  Philadel- 
phia.    No  conversation  at  the  Board   on  that  subject.     I  think 
Thomas  said  he  had  a  claim  against  Hank.     Can't  state  what  he 
said.     I  never  heard,  until  recently,  that  a  draft  was  given  by 
Hank  to  Thomas.     I  saw  the  draft.     Thomas  showed  it  to  me. 
I  don't   recollect  its  date.     Hank  made  an  assignment  to  some 
particular  creditors  some  time  after  the  judgment.     I  saw  the 
assignment  after  it  was  executed.     I  don't  know  that  the  bank 
had  anything  to  do  with  the  assignment.     There  was  no  action  of 
the  Board  touching  that  assignment.     I  believe  some  of  the  direc- 
tors knew  of  it.     Mere  act  of  charity  it  was  done.     The  bank 
might  have  known  it  through  rne.    I  was  spoken  to  by  Mr  Ing- 
ham.     The  assignment  was  made  to  Ingham  and  myself,  to  secure 
the  hands  in  the  mill,  who  were  poor  and  many  of  them  females. 

V.  — 12  H* 
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Ingham  consulted  me  about  it.  I  presume  his  object  was  to  ob- 
tain the  concurrence  of  the  bank  in  the  assignment.  Ingham  has 
it.  Accepted  by  us.  The  Doylestown  Bank  did  not  consult  the 
other  endorsers  in  regard  to  that  assignment.  The  bank  is  not  in 
the  habit  of  prosecuting  its  debtors.  Its  object  was  to  obtain  their 
debts.  We  have  prosecuted  one  forgery.  I  cannot  give  any 
particular  reason  why  the  bank  did  not  prosecute  him.  The  bank 
sent  to  John  C.  Parry  word  his  name  was  forged,  immediately  on 
the  discovery  of  it  by  Thomas,  or  Mahlon  K.  Taylor.  Hank  had 
done  a  great  deal  of  business  with  the  bank  —  had  borne  a  good 
character  —  a  man  that  Ingham  had  a  great  sympathy  for,  and 
spoke  of  him  as  an  honest,  industrious  man,  who  had  borne  a  good 
character.  The  bank  at  that  time  had  hopes  of  getting  his  debts. 
I  don't  recollect  of  prosecuting  more  than  one  for  forgery.  I  don't 
mean  to  say  that  Ingham  recommended  that  we  should  not  prose- 
cute him.  I  made  no  report  in  writing  on  the  subject  of  Hank's 
business  to  the  Board." 

Being  shown  a  paper  purporting  to  be  a  report  on  Hank's  busi- 
ness, the  witness  said :  "  This  is  my  handwriting.  This  report 
was  made  September  21,  1837.  When  I  said  I  had  made  no 
report,  I  meant  at  the  time  when  we  were  appointed.  This  report 
signed  by  Thomas  and  myself.  I  had  no  knowledge  that  Thomas 
had  appropriated  part  of  the  funds  to  himself.  It  was  never 
brought  before  the  Board.  I  never  saw  Hank  after  he  gave  the 
judgment  bond,  except  immediately  after  the  judgment  given.  I 
went  with  the  sheriff.  May  have  been  there  and  pointed  out  the 
goods.  Neither  the  Board  nor  any  of  the  committee  took  any  step 
to  arrest  Hank.  It  was  kept,  like  other  transactions  of  the  Board, 
secret.  I  know  of  no  other  consideration  that  induced  Hank  to 
give  the  judgment  bond  beside  this  desire  to  satisfy  the  bank.  We 
did  not  accept  the  assignment,  because  we  considered  it  not  a  suf- 
ficient instrument  to  secure  us  in  our  debt.  "  Not  accepted"  was 
written  on  the  assignment  the  day  it  bears  date.  I  am  sure  of  that. 
I  think  the  assignment  is  in  the  handwriting  of  Mahlon  K.  Taylor, 
one  of  the  directors.  I  think  he  was  not  present  when  this  non- 
acceptance  was  written.  Thomas  was  not  present.  John  Black- 
fan  not  present.  I  don't  recollect  any  names  present,  except  those 
named  before.  I  rather  think  that  this  was  the  note  on  which  the 
forgery  was  discovered.  The  body  of  the  note  in  the  handwriting 
of  the  cashier.  I  think  this  was  offered  in  lieu  of  another  note  of 
the  same  amount.  I  can't  say  whether  the  prior  note  was  given 
up  to  Hank." 

On  his  cross-examination  he  stated  :  "  I  gave  Hank  no  assurance, 
that  if  he  would  give  the  judgment  or  the  assignment,  he  would 
not  be  prosecuted ;  nor  do  I  know  that  any  one  ever  gave  him 
such  assurance,  that  I  heard  of.  Mr  Thomas  never  received  a 
cent  of  his  debt  by  the  consent  of  the  bank.  The  fact  of  the  forge- 
ries was  communicated  to  Ingham,  Coryell  and  Parry  immediately 
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after  they  were  discovered.  I  don't  know  that  they  took  any 
steps  to  have  Hank  arrested.  I  heard  he  was  in  the  neighbour- 
hood for  a  week  or  two  after  the  forgery  was  discovered.  The 
assignment  for  the  use  of  the  labourers  in  the  mill  was  of  property 
the  execution  did  not  cover." 

This  assignment  was  then  read  in  evidence,  and  was  an  assign- 
ment under  seal  dated  the  1st  of  July  1837,  by  John  Hank,  "  to 
John  Robbarts  and  Samuel  D.  Ingham,  of  all  the  debts  which 
may  be  due  to  me  from  James  Kelly,  John  S.  Bryan,  Joseph 
Young,  Geo.  N.  Olcott,  and  William  R.  Dickerson,  to  be  applied 
by  the  said  assignees  to  the  payment  of  the  debts  due  by  me  to  the 
labourers  in  the  factory,  to  be  paid  them  in  proportions  to  the 
amounts  due,  respectively." 

The  witness  then  stated  that  the  amount  received  was  $169, 
and  the  amount  of  labour  done  $366.76.  This  was  paid  them  pro 
rata.  The  bank  never  had  possession  or  control  of  the  property 
assigned.  The  subject  of  this  assignment  never  came  before  the 
Board.  The  statement  made  to  witness  by  Ingham  was  never 
presented  to  the  bank.  Witness  became  an  assignee  at  Ingham's 
request. 

The  defendants  proved  by  Byrnes,  the  cashier,  the  seven  forged 
notes,  which  had  been  discounted,  and  purported  to  be  made  by 
Hank,  and  endorsed,  five  by  S.  D.  Ingham  and  two  by  L.  S.  Cory- 
ell,  dated  the  earliest  on  the  28th  of  April  1837,  and  the  latest  on 
the  10th  of  June  1837.  The  earliest  that  became  due  was  due 
July  2d  and  5th  1837 ;  and  on  the  28th  of  June  a  note  of  Hank's 
for  $900,  purporting  to  be  endorsed  by  John  C.  Parry,  was  offered 
for  discount  to  the  bank,  but  refused,  the  endorsement  being  dis- 
covered to  be  a  forgery. 

2.  The  plaintiffs  offered  to  examine  the  witness  touching  the 
protest  of  the  two  notes  in  question.     The  defendants  objected, 
but  the  court  overruled  the  objection,  and  the  defendants  excepted. 

The  cashier  proved  that  he  was  at  the  bank  the  last  day  of 
grace  until  it  closed,  and  Hank  had  no  funds  there. 

Samuel  D.  Ingham  testified  that  it  was  by  his  influence  Hank 
assigned  his  debts  for  payment  of  the  labourers,  they  not  being 
included  in  the  execution,  and  that  it  was  done  with  the  assent  of 
the  bank.  The  amount  received  was  $169.10,  leaving  $187.66 
still  due  these  creditors.  Mordecai  Thomas,  one  of  the  directors, 
testified  that  he  obtained  a  draft  from  Hank  on  M'Gargy  &  Co. 
for  his  private  debt ;  but  it  was  not  accepted  or  ever  paid  by  them 
or  any  other  person,  Hank  being  in  debt  to  M'Gargy  &  Co.  when 
he  went  off.  Some  other  parol  evidence  was  given  as  to  declara- 
tions of  Thomas. 

3.  The  defendants  then  offered  to  prove  the  declarations  of  Hank, 
that  if  he  had  not  given  the  judgment  to  the  Doylestown  Bank,  he 
would  have  been  thrown  into  prison,  and  that  he  did  not  know 
what  he  was  about;  that  he  said  the  bank  agreed  to  give  him  time 
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to  finish  and  complete  his  paper,  and  that  in  violation  of  that 
agreement  they  had  sent  the  sheriff  and  levied.  This  evidence 
was  objected  to  by  the  plaintiffs ;  the  court  overruled  it,  and  sealed 
an  exception. 

4.  The  defendants  again  offered  in  writing  to  prove  that  Hank 
told  Samuel  Walton  that  the  bank  in  the  first  place  made  him 
make  an  assignment  to  them,  and  afterwards  came  to  him  and 
told  him  he  must  give  them  judgment,  or  they  would  put  him 
immediately  in  prison.  They  told  him  if  he  would  confess  judg- 
ment, they  would  give  him  time  to  finish  his  unfinished  paper  and 
work  up  the  balance  of  his  stock,  and  make  the  best  of  it;  and  he 
said  he  was  so  frightened,  he  did  just  as  they  told  him.  They 
then  sent  the  sheriff  down  immediately,  and  made  a  levy  on  all  his 
property,  and  sold  it  at  a  great  sacrifice;  and  that  after  they  got 
the  judgment,  they  would  not  give  up  the  assignment.  He  said 
it  would  have  been  his  wish  to  have  made  a  fair  dividend  among 
all  his  creditors ;  but  the  bank  told  him  he  must  do  one  thing  or 
the  other — give  them  judgment,  or  go  to  prison  immediately.  He 
said  he  did  not  know  what  the  effect  would  be  if  he  went  to  prison : 
that  he  was  frightened  by  them  so,  that  he  did  not  know  what 
else  to  do,  and  hardly  knew  what  he  did  do.  That  Walton  knew 
nothing  of  the  forgery  at  the  time,  and  did  not  know  what  Hank 
meant,  when  he  said  he  did  not  know  what  the  effect  of  going  to 
prison  would  be.  This  evidence  was  objected  to  by  the  plaintiffs ; 
the  court  overruled  it,  and  sealed  an  exception. 

It  further  appeared  that  the  judgment  of  the  bank  against  Hank 
was  entered  up  on  the  1st  of  July  1837,  on  a  bond  and  warrant 
dated  June  30th  1837,  in  the  penal  sum  of  812,133.14,  conditioned 
for  the  payment  of  86066.57  with  interest  on  demand.  The  goods 
sold  on  the  execution  amounted  to  83482.76.  Out  of  this  were 
deducted,  costs  8130.79,  and  rent  paid  S.  D.  Ingham  81461.82 ;  the 
balance,  81890.15,  was  paid  to  the  bank. 

The  plaintiffs  also  gave  evidence  by  consent  to  show  that  in  the 
original  transaction  of  these  notes  the  defendants  received  the 
money  or  consideration  of  the  notes. 

The  defendants  requested  the  Court  to  charge  upon  the  follow- 
ing points: 

1.  That  the  plaintiffs  having  rested  their  case  on  the  certificate 
of  the  notary  public,  no  other  evidence  can  be  offered,  either  to 
establish  a  demand  or  to  waive  the  necessity  of  making  a  demand. 

2.  That  where  a  note  is  protested,  the  only  evidence  that  can 
be  received  by  the  laws  of  this  State  of  a  demand,  is  that  of  the 
notary  himself. 

3.  That  the  evidence  of  the  cashier  of  the  bank,  without  the 
production  of  the  books  of  the  bank,  that  there  were  no  funds  to 
meet  the  notes,  is  not  sufficient  evidence  of  a  demand. 

4.  That  after  the  notary  had  given  in  evidence  that  he  made  no 
demand  at  the  bank  on  the  last  day  of  grace,  no  recovery  can  be 
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had,  unless  the  plaintiffs  have  proved  that  John  Hank  was  not  at 
the  bank  on  that  day ;  and  that  the  evidence  which  has  been  offered 
by  the  cashier  as  to  his  being  at  the  bank,  and  that  there  were  no 
funds  to  meet  it  on  that  day,  is  not  sufficient  in  law  to  dispense 
with  the  proof  contained  in  the  first  part  of  this  proposition. 

5.  That  any  demand  made  at  the  bank  after  the  last  day  of 
grace  is  not  in  accordance  with  the  law,  and  will  not  entitle  the 
plaintiffs  to  recover. 

6.  That  the  cashier  not  being  able  to  swear  positively  that  he 
was  at  the  bank  the  whole  day  during  banking  hours,  it  was 
incumbent  on  the  plaintiffs  to  have  called  the  cashier  and  clerk, 
and  other  officers,  to  prove  that  Hank  had  not  been  there  on  that 
day,  to  entitle  them  to  recover. 

7.  That  if  the  jury  believe  that  when  Hank  gave  the  judgment 
to  the  bank,  it  was  the  understanding  between  him  and  the  parties 
that  he  was  to  be  discharged  from  all  liability  to  the  plaintiffs  on 
account  of  the  forgeries,  then  no  recovery  can  be  had. 

8.  That  if  the  jury  believe  that  at  the  time  the  said  judgment 
was  given,  it  was  obtained  from  him  through  fear  of  prosecution 
for  forgery,  no  recovery  can  be  had. 

9.  That  if  the  jury  believe  that  the  understanding  between  the 
bank  and  Hank,  at  the  time  the  judgment  was  given,  was  that  he 
was  not  to  be  held  liable  on  account  of  his  indebtedness  to  the 
bank,  then  the  defendants  are  discharged  from  liability. 

10.  That  if  the  jury  believe  that  the  bank  agreed  that  Hank 
might  leave  the  county,  without  molestation  or  suit  on  their  part, 
then  the  defendants  are  discharged. 

11.  That  if  the  jury  believe  the  judgment  was  given  by  Hank 
and  obtained  by  the  bank  in  order  to  avoid  a  prosecution  for  his 
forgeries,  it  was  then  fraudulent  and  void,  as  well  as  all  proceed- 
ings under  it ;  and  in  such  case  the  bank  has  funds  that  ought  to 
be  applied  to  the  payment  of  these  notes. 

12.  That  the  other  creditors  of  Hank  had  an  interest  in  the 
assignment,  and  it  was  a  fraud  upon  the  endorsers  of  Hank  for 
the  bank  to  suppress  and  conceal  it,  as  is  proved  in  the  cause. 
That  the  assignment  was  a  good  and  valid  one,  as  between  the 
bank  and  the  present  defendants,  and  continues  so  to  be,  and  the 
bank  had  no  legal  right  to  suppress  it,  but  were  bound  to  carry  it 
into  effect :  and  as  they  did  not  do  it,  they  are  bound  to  account 
to  the  defendants,  which  they  have  not  done. 

13.  That  the  assignment  being  made  under  the  authority  of  the 
bank,  was  accepted  by  them,  and  all  other  acts  in  derogation  of 
that  assignment,  were  frauds  on  the  creditors,  and  on  the  assign- 
ment. 

14.  That  Hank  and   the  committee  of  the   bank,  under   the 
authority  of  the  bank,  having  made  and  accepted  the  assignment, 
the  bank  had  no  power  without  the  consent  of  Hank  to  abrogate 
that  instrument,  and  no  such  consent  of  Hank  is  shown. 

15.  That  the  assignment  being  thus  valid,  it  was  a  fraud  on  the 
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creditors  to  take  a  judgment,  and  proceed  to  sell  Hank's  property 
by  the  sheriff. 

16.  That  the  whole  evidence  in  the  cause  may  be  submitted  to 
the  jury,  to  show  a  fraudulent  design  on  the  part  of  the  bank  to 
defeat  the  creditors  under  the  assignment  for  their  own  benefit, 
and  that  they  therefore  cannot  recover  in  this  suit. 

17.  That  it  is  a  question  of  fact  for  the  jury,  whether  the  cre- 
ditors under  the  assignment  were  not  defeated  of  their  debts  by 
the  acts  of  the  plaintiffs,  and,  if  so,  the  plaintiffs  cannot  recover. 

18.  That  if  the  jury  believe  from  the  evidence,  that  the  assign- 
ment was  accepted,  and  Hank  was  induced  by  promises  or  threats 
to  agree  to  abrogate  it,  such  agreement  was  void. 

The  court  charged  as  follows  : 

This  action  is  brought  to  recover  the  amount  of  two  promis- 
sory notes,  drawn  by  John  Hank  and  endorsed  by  the  defendants. 
The  notes  were  payable  and  discounted  at  the  Doylestown  Bank 
of  Bucks  county.  You  have  heard  how  notice  was  given  of  their 
dishonour.  The  reason  why  the  law  requires  that  the  endorsee 
of  a  note  or  bill  shall  give  notice  to  the  endorser  of  non-payment, 
is,  that  he  may  take  the  necessary  measures  to  obtain  payment 
from  the  party  or  parties  respectively  liable  to  him.  But  the 
endorser  may  waive  the  want  of  notice ;  and  on  these  notes  the 
endorser  signed  a  printed  memorandum — "  as  endorser,  I  waive 
all  notice  of  the  non-payment  of  this  note  by  the  drawer,  if  the 
same  shall  not  be  paid  at  maturity."  But  these  notes  were  pro- 
tested for  non-payment  on  the  last  days  of  grace.  The  cashier  of 
the  bank  swears  he  was  in  the  bank  on  that  day  to  receive  pay- 
ment, and  on  that  day  he  handed  them  to  the  notary  for  protest — 
no  person  appearing  to  make  payment,  the  drawer  of  the  notes 
being  without  funds  in  the  bank.  The  notary  swears  he  protested 
the  notes  on  that  day,  and  put  notices  in  the  post-office ;  sometimes 
sent  them  there.  The  defendants  contend  there  is  not  full  proof 
of  demand  at  the  bank  by  the  notary  on  the  last  day  of  grace ;  that 
none  but  the  notary  can  make  the  demand ;  and  that  the  cashier 
of  the  bank  must  prove  he  was  there  the  whole  day,  ready  to 
receive  payment.  You  will  observe  these  notes  were  payable  at 
the  Doylestown  Bank.  Now  the  law  is  well  settled  in  Pennsyl- 
vania, that  when  a  promissory  note  is  payable  at  a  particular 
place,  such  as  a  bank,  and  on  a  particular  day,  and  the  endorsee 
is  at  the  bank  until  it  closes,  at  the  usual  hour  on  the  day  on 
which  the  note  falls  due,  ready  to  receive  payment,  no  further 
demand  on  the  drawer  is  necessary  in  order  to  charge  the  endorser. 
1  Rawle  335.  These  grounds  taken  by  the  defendants  are  not,  in 
the  judgment  of  the  court,  sustained  either  on  principle  or  autho- 
rity. It  is  conceded  a  protest  is  not  necessary  to  charge  the 
endorser.  Notice  of  non-payment  to  the  endorser  is  the  essential 
matter.  Here  the  endorser  waived  the  want  of  notice ;  but  if 
there  had  been  no  waiver,  the  testimony  is  ample  to  show  he  had 
such  notice  as  the  law  requires.  Notice  put  in  the  post-office  by 
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the  notary,  directed  to  a  post-office  nearest  the  endorser's  resi- 
dence, is  held  sufficient. 

We  proceed  to  consider  the  other  grounds  in  this  cause.  The 
28th  of  June  1837  was  a  regular  discount-day  of  the  bank.  A 
note  of  John  Hank,  purporting  to  be  endorsed  by  John  C.  Parry, 
came  before  the  board.  It  had  been  deposited  in  the  bank  on  the 
24th,  to  meet  a  prior  note  of  Hank's,  that  became  due  on  that  day. 
The  note  had  been  examined  by  the  president  of  the  bank,  and 
passed  by  him,  and  the  note  due  on  the  24th  delivered  up  to  the 
drawer,  Hank.  The  endorsement  on  the  note  was  discovered  to 
be  a  forgery.  Hank  had  other  notes  in  bank,  purporting  to  be 
endorsed  by  Ingham  and  Coryell.  These  were  also  discovered  to 
be  forgeries.  These  forgeries  amounted  to  about  $6000.  The 
bank  was  alarmed,  and  appointed  a  committee  to  attend  to  the 
business  of  Hank.  The  committee  met  Hank,  and  he  gave  them 
an  assignment  of  his  property.  They  reported  to  a  special  meet- 
ing of  the  Board  the  next  day.  The  Board  rejected  the  assignment, 
and  so  endorsed  upon  it,  and  appointed  a  committee,  who  imme- 
diately went  to  Hank  and  procured  a  judgment  bond  for  the 
amount  of  the  forgeries,  and  some  interest  due  the  bank.  This 
judgment  was  entered  on  the  1st  of  July,  and  an  execution  issued. 
His  property  was  sold  to  the  amount  of  $3482.76.  The  costs  were 
$130.79.  Ingham's  rent  amounted  to  $1461.82,  making  $1592.61, 
which  left  for  the  bank  $1890.15;  not  one-third  of  their  debt. 
You  have  the  forged  notes  in  evidence.  One  of  them  fell  due  on 
the  2d  and  5th  of  July  for  $1400;  others  fell  due  in  July,  others 
in  August,  &c.  The  sale  took  place  on  the  13th  of  July  1837,  on 
the  execution.  The  notes  in  question,  endorsed  by  the  defendants, 
fell  due  after  this  time;  the  first  on  the  15th  of  July,  and  the  other 
on  the  19th  of  July,  1837. 

The  defendants  contend  this  was  a  valid  assignment,  and  the 
bank  had  no  right  to  reject  it ;  that  they  were  bound  to  carry  it 
into  effect,  and  to  account  to  the  defendants  in  this  action,  which 
they  have  not  done.  To  these  positions  the  court  do  not  subscribe. 
When  the  committee  of  the  bank  reported  to  the  Board  what  they 
had  done,  the  Board  had  a  right  to  accept  or  refuse  it.  They  did 
refuse  it,  and  endorsed  their  refusal  upon  it,  "  not  accepted,  29th 
June  1837,"  and  as  soon  as  practicable  advised  Hank  thereof,  and 
obtained  the  judgment  as  before  stated.  From  the  evidence  before 
the  court,  it  is  manifest  that  if  the  bank  had  accepted  the  assign- 
ment, no  part  of  the  effects  of  Hank  would  have  come  to  the 
defendants,  because,  by  the  assignment,  the  bank  was 

1.  To  pay  the  note  endorsed  by  John  C.  Parry, $  900.00 

2.  To  pay  the  five  notes  endorsed  with  the  names  of  S.  &  D.  Ingham,   4430.00 

3.  To  pay  his  two  notes  endorsed  with  the  name  of  Lewis  S.  Coryell,     600.00 

$5930.00 
Add  to  this  Ingham's  rent,  which  would  have  heen  collected,  ....    1461.82 

$7391.82 
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And  these  sums  were  to  be  paid  before  any  part  of  his  property 
would  reach  the  other  debts  due  the  bank.  The  only  evidence  of 
assets  we  have  beyond  the  sales,  which  amounted  to  $3482.76,  was 
the  pittance  which  the  labourers  got  through  the  interference  of 
Ingham,  of  $169.10,  and  some  little  property  in  the  house,  which 
the  labourers  got,  that  was  exempted  under  the  poor-laws.  If  the 
bank  had  taken  the  assignment,  here  was  the  sum  of  neaj  $4000, 
beyond  the  assets  in  evidence,  to  be  made  up  before  any  of  those 
assets  could  be  carried  to  the  credit  of  the  defendants.  You  will 
bear  in  mind  that  the  notes  in  question  did  not  become  due  until 
after  the  sale.  When  the  bank  discovered  the  imposition  and 
forgery  committed  upon  them,  it  was  their  duty  to  take  all  legal 
means  to  secure  their  debt.  That  was  their  first  duty.  They  had 
a  right  to  obtain  a  judgment,  to  enter  it  up  and  sell  Hank's  pro- 
perty. But  it  is  contended  that  they  fraudulently  obtained  this 
judgment.  Fraud  is  odious,  never  to  be  presumed.  To  establish 
it,  facts  and  circumstances  must  be  proved,  from  which  a  jury 
may  fairly  collect  it.  It  seems  to  the  court  that  a  fair  construc- 
tion of  the  evidence  negatives  any  agreement  not  to  prosecute.  In 
answer  to  a  question  put  to  Robbarts  by  the  defendants,  who  called 
him,  he  swears,  "  I  saw  Hank  on  the  30th.  I  saw  him  on  that  day 
at  his  residence  in  Solebury  township.  I  saw  him  at  the  instance 
of  the  Board  of  Directors,  and  got  a  judgment  bond.  I  had  not 
much  conversation  with  him.  I  told  him  the  Board  would  not 
accept  the  assignment.  He  offered  to  give  any  other  security  I 
required,  and  I  told  him  he  must  give  a  judgment  bond,  and  he 
came  that  afternoon  and  gave  it.  I  did  not  say  anything  to  him 
in  regard  to  the  forgeries,  nor  he  to  me.  It  was  not  my  business 
to  speak  to  him.  I  was  sent  down  to  procure  the  judgment  bond. 
He  offered  the  judgment  bond.  He  must  have  been  aware  of  the 
forgeries,  but  not  from  me."  And  in  his  cross-examination  he 
swears :  "  I  gave  Hank  no  assurance  that  if  he  would  give  the 

1'udgment  or  the  assignment,  he  would  not  be  prosecuted,  nor  do 
know  that  any  ever  gave  him  such  assurance."  Where  then  is 
the  evidence  that  the  bank  fraudulently  obtained  the  judgment  ? 
It  would  seem  to  the  court  that  the  facts  in  the  cause,  instead  of 
affirming  fraud,  negative  the  commission  of  fraud.  The  bank 
might,  or  might  not,  prosecute.  If  they  entered  into  an  agreement 
not  to  prosecute,  we  agree  it  would  have  been  a  most  improper 
act ;  and  if  it  prejudiced  the  defendants,  it  would  affect  the  bank 
to  the  extent  of  the  injury  the  defendants  sustained. 

The  first  six  points  of  the  defendants  have  been  fully  answered, 
so  far  as  they  apply  to  this  case.  We  have  instructed  you,  that 
as  these  promissory  notes  were  made  payable  at  the  Doylestown 
Bank  of  Bucks  County,  and  on  a  particular  day,  and  the  bank  open 
and  the  officers  there  on  the  day  the  note  fell  due,  ready  to  receive 
payment,  no  further  demand  was  necessary  in  order  to  charge  the 
endorsers.  In  Massachusetts,  it  has  been  held  that  by  the  endorse- 
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merit  of  a  note  payable  on  a  day  certain  at  a  bank,  the  endorsers 
guarantee  that  on  the  day  of  payment,  the  maker  would  be  at  the 
bank  and  pay  the  note,  and  if  he  did  not  pay  it  there,  he  would  be 
answerable  for  the  amount  on  notice.  Here  the  endorsers  had 
waived  notice  in  writing.  You  have  heard  how  notice  was  given, 
and  how  the  notes  were  protested.  Upon  examining  Chitty,  we 
think  that  when  a  note  is  payable  60  or  90  days  afterdate,  the  law 
is,  that  the  day  the  note  is  dated  is  not  to  be  counted.  When  a 
note  falls  due  on  Sunday,  that  is,  Sunday  the  third  day  of  grace, 
it  is  to  be  protested  on  the  Saturday  preceding. 

The  7th,  8th,  9th,  10th  and  llth  points  are  fully  answered  in 
our  general  charge,  so  far  as  they  apply  to  this  case.  We  will 
merely  add,  that  the  judgment  was  not  taken  to  secure  the  notes 
in  question,  which  were  not  then  due,  but  to  secure  payment  of 
the  forged  notes.  We  have  instructed  you  the  bank  had  a  legal 
right  to  do  so,  by  fair  and  legal  means ;  that  if  the  testimony  of 
Robbarts  is  believed,  which  we  have  already  remarked  on,  it  goes 
strongly  to  negative  fraud.  We  agree  that  if  the  evidence  would 
warrant  the  conclusion  that  the  bank  did  a  wrong  act,  which 
affected  the  Brittains,  they  would  be  entitled  to  relief  to  the  extent 
of  that  injury. 

We  consider  the  12th,  13th,  14th,  15th,  16th,  17th  and  18th 
points  as  fully  answered  in  our  general  charge.  We  have 
instructed  you  that  the  Board  of  Directors  had  a  right  to  refuse 
to  accept  this  assignment.  They  did  refuse.  We  do  not  think 
their  refusal  was  a  fraud  on  the  creditors  of  Hank — to  reject  this 
assignment  and  take  a  judgment  bond,  nor  to  proceed  and  sell  the 
property.  This  court,  in  the  discharge  of  their  duty,  cannot 
instruct  the  jury  to  draw  conclusions  from  facts  which  do  not 
exist  in  the  cause,  or  are  negatived  by  the  facts  given  in  evidence. 
We  therefore  cannot  instruct  you  as  required  in  these  points.  A 
great  deal  has  been  said  about  the  bank  permitting  or  allowing 
Thomas  to  get  an  order  from  Hank  on  M'Gargy.  The  evidence 
is,  that  M'Gargy  never  accepted  the  order,  and  he  swears  that 
Hank,  when  he  went  off,  was  $200  in  his  debt.  If  the  bank  makes 
a  gratuity  to  Thomas,  I  do  not  see,  under  the  circumstances  of 
this  case,  that  that  will  help  the  defendants. 

A  verdict  and  judgment  were  rendered  for  the  plaintiffs.  The 
defendants  excepted  to  the  charge,  and  assigned  the  following 
errors : 

1.  The  court  erred  in  admitting  the  evidence  in  the  1st  and  2d 
bills  of  exception. 

2.  In  overruling  the  evidence  in  the  3d  and  4th  bills  of  exception. 

3.  In  charging  the  jury  that  these  notes  were  protested  for  non- 
payment on  the  last  days  of  grace. 

4.  In  that  part  of  their  charge  wherein,  after  stating  to  the  jury 
that  "  the  defendants  contend  there  is  not  full  proof  of  demand  at 
the  bank  by  the  notary  on  the  last  day  of  grace ;  that  none  but 
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the  notary  can  make  the  demand,  and  that  the  cashier  of  the  bank 
must  prove  he  was  there  the  whole  day,  ready  to  receive  pay- 
ment," they  say,  "  these  grounds  taken  by  the  defendants  are  not, 
in  the  judgment  of  the  court,  sustained  either  on  principle  or 
authority." 

5.  In  charging  the  jury,  "  Here  the  endorser  waived  the  want 
of  notice ;  but  if  there  had  been  no  waiver,  the  testimony  is  ample 
to  show  he  had  such  notice  as  the  law  requires.     Notice  put  in  the 
post-office  by  the  notary,  directed  to  a  post-office  nearest  the  en- 
dorser's residence,  is  held  sufficient." 

6.  In  not  charging  the  jury  upon  the  defendants'  first  six  points ; 
and  if  any  part  of  the  charge  can  be  considered  an  answer  to  those 
points,  there  was  error  in  such  answer. 

7.  In  assuming  to  themselves  the  determination  of  the  facts 
which  had  been  given  in  evidence,  to  prove  that  such  a  demand 
of  payment  had  been  made  as  the  law  required,  and  that  notice 
of  the  dishonour  of  the  bills  had  been  given  to  the  endorsers. 

8.  In  their  charge  to  the  jury  on  that  branch  of  the  case  which 
related  to  obtaining  the  judgment  from  Hank,  when  they  said  that 
"  it  seems  to  the  court  that  a  fair  construction  of  the  evidence, 
negatives  any  agreement  not  to  prosecute ;"  and  also, "  it  would 
seem  to  the  court  that  the  facts  in  the  cause,  instead  of  affirming 
fraud,  negative  the  commission  of  fraud."     The  court  should  have 
submitted  the  evidence  on  this  point  to  the  jury  for  their  determi- 
nation, and  it  was  error  not  to  do  so. 

9.  In  not  submitting  to  the  jury,  as  requested  in  the  16th  point, 
the  whole  evidence  in  the  cause,  to  show  a  fraudulent  design  on 
the  part  of  the  bank  to  defeat  the  creditors  under  the  assignment 
for  their  own  benefit;  and  in  not  charging  the  jury  that,  if  they 
believed  such  to  be  the  fact,  no  recovery  could  be  had. 

10.  In  their  answers  to  the  7th,  8th,  llth,  12th,  13th,  14th  and 
15th  points  of  the  defendants. 

11.  In  not  giving  any  answers  in  their  charge  to  the  jury  on  the 
9th  and  10th  points. 

12.  In  not  charging  as  requested  in  the  17th  and  18th  points. 

13.  In  charging  the  jury  that  if  the  bank  made  a  gratuity  to 
Mordecai  Thomas,  out  of  the  funds  assigned  to  them  by  Hank,  it 
would  not,  under  the  circumstances  of  the  case,  help  the  defendants. 

14.  They  should  have  charged  the  jury,  that  any  actual  or  per- 
missive diminution  by  the  bank  of  the  fund  assigned  to  them  by 
Hank,  or  which  was  within  their  power  or  control,  discharged  his, 
endorsers. 

15.  The  court  erred  in  permitting  the  amendment  to  the  narr. 
to  be  made. 

16.  In  not  charging  the  jury,  that  as  the  notes  were  drawn 
payable  at  the  Doylestown  Bank,  the  plaintiffs  were  bound  to  have 
averred  in  their  narr.  a  presentment  at  the  place  for  payment ; 
and  not  having  done  so,  no  recovery  could  be  had. 
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17.  In  not  charging  the  jury,  that,  under  the  pleadings,  the 
evidence  does  not  entitle  the  plaintiffs  to  recover. 

19.  In  not  submitting  to  the  jury,  whether  there  had  been  a 
delivery  by  Hank  and  an  acceptance  by  -the  bank  of  the  deed  of 
assignment  of  June  29th  1837. 

Ross  and  /.  Fox,  for  plaintiffs  in  error. 

Chapman  and  M'Dowell,  contra,  were  stopped  by  the  court. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Notwithstanding  the  multiplicity  of  these  ex- 
ceptions, few  of  them  present  any  tangible  surface ;  and  we  are 
compelled  to  restrain  our  notice  of  them  to  those  that  are  suscep- 
tible of  particular  examination. 

The  judgment  obtained  by  the  directors  from  Hank,  was  said 
to  be  collusive.  Against  whom  ?  Certainly  not  against  his  en- 
dorsers, who  had  no  lien  or  particular  claim  on  his  effects.  There 
can  be  no  collusion  where  there  is  a  bonafide debt  to  be  secured; 
and  the  bank,  holding  other  notes  drawn  by  him,  on  which  the 
endorsements  were  discovered  to  have  been  forged,  did  what? 
Took  measures  to  secure  itself,  without  having  given  the  actual 
endorsers  notice  of  his  delinquency,  and  without  having  had  him 
arrested.  Well,  they  were  not  bound  to  give  notice,  or  to  take 
care  of  the  endorsers,  whose  business  it  was  to  take  care  of  them- 
selves. But  they  kept  the  matter  secret  till  they  had  obtained  the 
first  security,  and  the  drawer  had  fled.  What  then  ?  They  were 
not  bound  to  arrest  him,  or  to  publish  their  doings,  or  to  consult 
the  other  creditors.  An  endorser  is  taken  for  the  very  reason  that 
the  drawer's  property  may  perhaps  be  insufficient,  and  that  the 
endorser's  property  may  be  added  to  it ;  but  that  gives  the  endorser 
no  right  to  come  upon  the  drawer's  effects  in  preference  to  the 
holder,  in  regard  to  another  debt,  by  insisting  that  the  holder  shall 
take  satisfaction  of  the  debt  secured  by  endorsement,  out  of  the 
effects  in  the  first  instance.  With  regard  to  debts  not  thus  se- 
cured, the  endorser  and  the  holder  stand  on  the  same  footing  as 
any  other  creditors ;  between  whom,  everything  depends  on  su- 
perior vigilance  in  obtaining  the  first  security,  in  a  scramble  where 
each  must  shift  for  himself.  The  holder,  therefore,  like  any  other 
creditor,  may  lay  hold  on  all  the  drawer's  property,  where  he  can 
do  so  by  legal  means.  The  exception  to  the  means,  in  this  instance, 
is  that  the  consideration  of  the  judgment,  as  it  is  said,  was  the 
composition  of  a  misdemeanor ;  of  which,  however,  there  was  not 
a  spark  of  evidence.  The  other  objection,  that  the  bank  was 
bound  to  take  Hank's  assignment,  is  destitute  of  all  plausibility. 
The  directors  had  a  right  to  elect  the  judgment  as  a  preferable 
security,  and  insist  on  having  it. 

The  protest  contains  an  assertion  of  demand  at  the  bank,  which, 
prima  facie,  was  certainly  sufficient.  The  notary,  however, 
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testified  that  he  had  made  no  actual  demand,  but  that  the  notes 
were  handed  to  him  for  protest  by  the  cashier  on  the  last  day  of 
grace  ;  and  that  he  presented  them  for  payment  the  day  following. 
But  what  necessity  was  there  for  a  demand  when  funds  were  to 
have  been  provided  at  the  bank,  and  when  the  endorser  had  waived 
notice  of  non-payment  by  a  memorandum  on  the  note  at  the  time 
of  endorsing  it  ?  The  interpretation  is  that  he  agreed  to  become 
immediately  liable,  without  more,  in  case  the  note  should  not  be 
taken  up  by  the  drawer  at  its  maturity.  There  was  no  need  of 
positive  proof  that  the  cashier  was  at  the  bank  during  all  the  busi- 
ness hours  on  the  day  of  payment,  in  order  to  receive  it ;  for  the 
presumption  is  that  he  performed  his  duty,  and  it  accords,  too, 
with  the  usual  course  of  transactions. 

Most  of  the  remaining  exceptions  relate  to  the  weight  of  the 
evidence  in  regard  to  particular  facts ;  which  is  not  a  subject  of 
legal  direction,  and  consequently  not  of  error.  Some  of  them,  too, 
relate  to  what  it  is  supposed  the  judge  ought  to  have  charged, 
even  without  a  prayer  for  specific  direction  to  call  his  attention 
to  the  subject ;  and  for  this  also  he  is  not  responsible.  It  is  even 
alleged  that  he  ought  to  have  made  a  defect  in  the  declaration  a 
subject  of  direction,  though  the  jury  had  nothing  to  do  with  it. 
This  mode  of  assigning  errors  may  prolong  an  argument,  by  com- 
plicating the  details,  and  give  unnecessary  trouble ;  but  it  can  do 
the  plaintiff  in  error  no  good. 

Judgment  affirmed. 


Stewart  against  M'Minn. 

Where  a  voluntary  assignment  for  the  benefit  of  creditors  becomes  void  in  con- 
sequence of  not  being  recorded  within  thirty  days,  moneys  in  the  hands  of  as- 
signees, the  proceeds  of  the  assigned  property,  as  well  as  debts  outstanding  and 
uncollected,  are  subject  to  an  attachment  of  execution  at  the  suit  of  creditors  not 
coming  in  under  the  assignment. 

But  the  assignees  are  not  liable  in  such  attachment  for  moneys  collected  and 
paid  over  before  the  attachment  in  pursuance  of  the  assignment. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  execution  in  the  nature  of  a  foreign  attachment 
under  the  35th  section  of  the  Act  of  16th  June  1836,  relating  to 
executions,  in  which  Alexander  T.  Stewart  and  Edward  E.  Mit- 
chell, trading  as  A.  T.  Stewart  &  Co.  were  plaintiffs,  George  W. 
M'Minn  defendant,  and  Arthur  Thatcher  and  William  Stevens, 
garnishees.  The  following  case  was  stated  for  the  opinion  of  the 
court  below,  with  a  right  to  either  party  to  take  a  writ  of  error : 
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On  the  20th  of  January  1838  the  plaintiffs  obtained  judgment 
against  George  W.  M'Minn,  in  an  action  brought  in  the  District 
Court  to  December  term  1837,  No.  543,  for  want  of  an  affidavit 
of  defence,  and  damages  were  assessed  at  $1223.21.  On  the  24th 
of  January  1838,  an  attachment  sur  execution  was  issued,  return- 
able on  the  first  Monday  of  March  1838,  viz.,  the  present  case, 
Arthur  Thatcher  and  William  Stevens,  garnishees.  On  the  25th 
of  January  1838  this  attachment  sur  execution  was  duly  served 
on  said  garnishees.  On  the  24th  of  March  1838,  the  garnishees 
answered,  after  interrogatories  filed,  that  said  M'Minn,  defendant 
as  above,  executed  a  voluntary  assignment  for  the  benefit  of  his 
creditors  (with  certain  preferences  to  them  the  said  garnishees)  as 
assignees,  and  that  they  have  acted  as  such  assignees  since  the 
assignment.  Assignment  dated  June  5, 1837  ;  recorded  December 
1,  1837.  That  under  the  said  assignment  they  received  $4603.40 
of  the  estate  of  George  W.  M'Minn,  in  cash,  up  to  the  time  of  their 
answering  (viz.  March  12,  1838),  and  distributed  under  the  same 
$4213.46  to  the  releasing  creditors  (the  plaintiffs  never  having 
released)  besides  expenses,  having  at  the  time  of  the  service  of  the 
attachment  8109.31.  That  there  were  debts  still  due  them  as 
assignees,  at  the  time  of  the  answer,  to  the  amount  of  $1361.14. 
Plaintiffs  ask  for  judgment  against  the  said  garnishees  to  the 
amount  of  the  judgment  against  M'Minn,  viz.  $1223.21,  with  inte^ 
rest  from  January  20,  1838.  1.  Because  it  appears  from  the 
answers  of  the  garnishees  that  they  had  in  their  hands  at  the 
time  of  the  service  of  the  writ  of  attachment  $109.31  in  cash, 
besides  claims  to  the  amount  of  $1361.14,  which  amounts  be- 
longed to  M'Minn,  because  his  assignment  to  them  was  void  for 
want  of  being  recorded  in  time,  viz.  date  of  assignment,  June  5, 
1837,  recorded  December  1, 1837,  more  than  thirty  days.  2.  Be- 
cause the  said  garnishees  are  also  accountable  in  this  suit  for  the 
whole  $4603.41  which  came  into  their  hands,  but  of  which  $4213. 
46  were  wrongfully  paid  out  by  them,  they  having  no  authority 
to  do  so,  inasmuch  as  the  said  assignment  was  and  is  null  and 
void.  The  Act  of  1836,  relative  to  voluntary  assignments,  was  in 
all  respects  complied  with  by  the  garnishees  who  entered  security 
as  assignees,  &c. 

The  court  below  entered  judgment  for  the  defendants ;  and  the 
plaintiffs  took  this  writ  of  error. 

Hood,  for  plaintiffs  in  error,  contended  that  the  sections  of  the 
Act  of  June  16,  1836,  which  relate  to  attachments  of  execution, 
do  not  require  that  the  defendant's  interest  in  the  property  at- 
tached shoyld  be  such  as  to  render  it  strictly  a  debt  due  by  the 
garnishees  to  the  defendant.  Flanagin  v.  Wetherill,  (5  Whart. 
280);  Englebert  v.  Blanjot,  (2  Whart.  240);  Act  of  March  24, 
1818,  sect.  5 ;  Act  of  June  16,  1836,  sects.  35,  37,  38  ;  Act  of  June 
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13,  1836,  sects.  54,  60 ;  Dwarr.  Stat.  688,  689,  691,  696,  699,  703, 
704. 

Even  if  that  were  necessary,  in  the  present  case  the  garnishees 
were  indebted  to  the  defendant.  The  omission  by  the  assignees 
duly  to  record  the  assignment  was  a  breach  of  trust,  and,  in  equi- 
ty, a  breach  of  trust  creates  a  debt  from  the  trustee  to  the  cestui 
que  trust,  viz.  to  the  creditors  and  assignor.  Ram  on  Assets  12  ; 
2  Story's  Eq.  526  (2d  ed.) ;  2  Madd.  Chan.  131.  In  Crabb  v.  Jones, 
(2  Miles  130),  the  District  Court  admit  that  the  Act  speaks  of  a 
debt  due  to  the  defendant  "  without  limitation  as  to  its  nature." 

Chester,  for  the  defendants,  relied  on  the  words  of  the  35th  and 
22d  sections  of  the  Acts  of  June  16,  1836,  as  requiring  that  there 
should  be  a  subsisting  debt  due  by  the  garnishees  to  the  defendant 
at  the  service  of  the  attachment,  and  contended  that  the  Act  of 
24th  March  1818,  requiring  assignments  to  be  recorded,  had  been 
superseded  by  the  Act  of  June  14th  1836,  relating  to  assignees. 
At  all  events,  the  moneys  paid  over  are  exempted.  In  Wakeman 
v.  Grover,  (4  Paige  23,  42),  it  was  decided  that  if  the  assignees 
under  an  assignment  that  is  fraudulent  in  law,  pay  over  the  pro- 
ceeds of  the  assigned  property,  in  pursuance  thereof,  before  any 
other  creditors  obtain  a  general  or  specific  lien  on  the  assigned 
property,  the  other  creditors  cannot  compel  the  assignees  to  ac- 
count to  them  for  such  proceeds. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  assignment,  not  being  recorded  within  thirty 
days,  was  null  and  void,  as  against  creditors,  by  the  5th  section 
of  the  Act  of  24th  March  1818.  Funds  remained  in  the  hands  of 
the  assignees  at  the  time  of  the  attachment,  not  paid  over,  consist- 
ing of  money  in  hand  $109.31,  and  debts  to  the  assignees  as  such, 
not  collected,  81361.14 :  the  rest  they  had  paid  over  to  creditors 
under  the  assignment.  The  35th  section  of  the  Act  of  the  16th 
June  1836,  relating  to  executions,  authorizes  an  attachment  of 
execution  to  be  levied  on  any  debt  due  by  the  defendant,  or  money 
deposited  by  him ;  and  the  question  is,  whether  these  funds  fall 
within  the  provisions  of  the  Act.  Although  the  assignment  is  null 
and  void  against  creditors,  yet  it  is  good  as  between  the  assignor 
and  assignees :  the  assignor,  therefore,  not  being  able  to  demand 
the  funds,  they  are  not,  it  is  contended,  a  debt  due  to  him.  If  we 
are  bound  down  to  the  rigid  letter  of  the  Act,  this  position  may, 
perhaps,  be  true.  But  we  think  we  must  look  at  the  spirit  of  the 
Act  giving  the  attachment,  and  endeavour  to  effectuate  its  design 
and  object:  and  these  were  to  enable  creditors  to  reach  funds 
belonging  to  the  debtor  which  could  not  be  seized  on  a  fieri  facias, 
but  were  in  the  hands  of  a  third  person,  such  as  debts  and  other 
choses  in  action,  goods  pawned,  &c. ;  and  that  for  the  benefit  of 
the  creditors,  and  to  give  them  a  remedy,  the  funds  in  hand  or 
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uncollected  may  be  considered  as  debts  due  to  the  assignor.  In- 
,deed,  if  it  were  not  so  the  creditors  would  not  be  able  to  reach 
them,  and  the  assignment  would,  so  far,  be  rendered  valid  as  to 
creditors,  notwithstanding  the  express  enactment  of  the  law  to  the 
contrary.  In  Flanagin  v.  Wetherill,  (5  Whart.  280),  moneys  in 
the  hands  of  assignees  held  under  an  assignment  which  became 
void  by  not  being  duly  recorded,  were  levied  on  by  foreign  at- 
tachment at  the  suit  of  a  creditor,  as  the  property  of  the  assignor; 
being  so  treated  as  respected  the  creditors ;  and  on  the  same  prii> 
ciple  these  funds  may,  for  the  benefit  of  the  creditors,  be  treated 
as  debts  due  to  the  assignor.  We  are,  therefore,  of  opinion  that 
the  money  in  the  hands  of  the  garnishees  ($109.31),  as  well  as  the 
debts  due  to  them  ($1361.14),  were  subject  to  this  attachment; 
and  that  judgment  should  be  rendered  against  them  for  the  amount 
of  the  plaintiff's  judgment  with  interest  and  costs,  to  be  discharged 
from  the  moneys  in  their  hands  and  from  the  moneys  received  or 
coming  into  their  hands  from  the  debts. 

As  to  the  moneys  paid  over  to  creditors  under  the  assignment 
before  the  attachment,  we  think  they  are  not  chargeable,  it  being 
done  before  the  attaching  creditors  obtained  a  lien  or  took  mea- 
sures which  legally  arrested  the  proceedings  of  the  assignees. 
Acts  done  and  completed  under  the  assignment  could  not  be  re- 
voked, nor  the  assignees  made  liable  for  proceeding  in  the  regular 
discharge  of  what,  so  far  as  appeared,  was  their  duty. 

Judgment  reversed,  and  judgment  for  the  plaintiff  accordingly. 


Erwin  against  Leibert. 

On  the  plea  of  payment  to  let  in  a  set-off,  or  of  payment  with  leave  to  intro- 
duce an  equitable  defence,  there  must  be  notice  of  particulars  under  the  rules  of 
court. 

Such  notice  is  requisite  whenever  anything  but  direct  payment  is  meant  to  be 
proved. 

The  deposite  of  notice  in  the  prothonotary's  office  is  not  a  compliance  with  a 
rule  requiring  it  to  be  given  to  the  party ;  nor  a  reference  in  the  plea  of  payment 
with  leave,  to  the  affidavit  of  defence  filed. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, in  which  a  suit  was  brought  by  George  L.  Leibert  against 
William  Erwin,  on  a  promissory  note  for  $100  at  six  months,  dated 
April  15th,  1839,  drawn  by  the  defendant  to  George  Coltman  or 
order,  and  endorsed  by  George  Coltman  and  William  Coltman. 
The  defendant  filed  the  following  affidavit  of  defence  : 

"William  Erwin,  the  defendant,  on  oath,  says  that  he  has  a 
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just  and  legal  defence  to  the  whole  of  the  plaintiff's  demand  in  the 
above  action,  the  nature  and  particulars  of  which  are  as  follows : 
1.  The  note,  a  copy  of  which  is  filed  in  this  case,  was  transferred 
by  the  drawee,  George  Coltman,  to  the  plaintiff  after  the  same 
fell  due.  The  plaintiff,  therefore,  has  no  legal  right  to  bring  suit 
thereon  in  his  own  name.  2.  At  the  time  said  note  fell  due,  said 
Coltman  was  indebted  to  defendant  in  the  sum  of  $195.53^,  being 
the  balance  upon  an  account  stated  between  said  Coltman  and 
defendant,  exclusive  of  said  note,  a  copy  of  which  is  hereto 
attached ;  so  that  said  Coltman  owed  defendant,  at  the  time  said 
note  fell  due,  895.53J  over  and  above  all  credits,  and  liable  and 
subject  to  all  which  plaintiff  took  said  note  from  said  Coltman. 
3.  The  defendant  firmly  believes  and  expects  that  he  will  be  able 
to  prove,  upon  the  trial  of  this  case,  that  said  Coltman  placed  said 
note  in  the  hands  of  plaintiff  for  no  purpose  but  to  sue  out  the 
same,  and  that  no  consideration  whatever  has  been  paid  to  said 
Coltman  therefor." 

The  narr.  was  in  the  common  form  of  endorsee  against  drawer. 
The  defendant  pleaded  "  JVbn  assumpsit  and  payment  with  leave, 
&c.,  and  with  notice  of  the  special  matter  contained  in  the  defend- 
ant's affidavit  of  defence." 

After  the  plaintiff  had  given  the  note  in  evidence*  the  defendant 
offered  to  prove  by  William  Coltman  the  matters  alleged  in  the 
first  point  of  his  affidavit  of  defence,  to  be  followed  by  proof  of  all 
the  matters  alleged  in  the  affidavit ;  but  the  judge  overruled  this 
offer  on  the  ground  that  the  defendant's  alleged  notice  of  special 
matter  under  his  pleas  was  not  such  notice  as  was  required  by  the 
rules  of  court ;  and  the  defendant  excepted.  A  verdict  was  ren- 
dered for  the  plaintiff  for  the  amount  of  the  note,  with  interest. 
The  defendant  took  out  a  writ  of  error,  and  assigned  for  error  the 
refusal  of  the  Judge  to  permit  the  defendant  to  prove  the  matters 
set  forth  in  his  affidavit  of  defence. 

F.  E.  Brewster,  for  plaintiff  in  error. 
J.  A.  Phillips,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  rule  for  notice  of  special  matter  under  a  gene- 
ral issue  plea,  conduces  to  fairness,  and  ought  to  be  rigidly 
enforced;  for  if  equivalents  for  compliance  with  it  were  to  be 
accepted,  it  would  gradually  cease  to  be  a  rule  at  all.  It  would 
scarce  be  thought  that  a  deposit  of  a  formal  notice  in  the  protho- 
notary's  office  would  be  a  compliance  with  a  rule  which  requires 
it  to  be  given  to  the  party ;  yet  the  case  before  us  is  not  even  as 
strong,  for  it  contains  nothing  from  which  the  nature  of  the  defence 
could  be  learned,  but  an  informal  suggestion  in  the  plea  by  refer- 
ence to  the  affidavit  of  defence,  which  the  plaintiff  may  have  over- 
looked or  forgotten ;  and  if  that  were  notice,  what  would  there  be 
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to  prevent  actual  knowledge  of  the  facts  from  being  so  too?  The 
consequence  would  be,  nice  distinctions,  difficulties  and  perplexi- 
ties, in  place  of  the  plain  and  practicable  course  prescribed  in  the 
rule.  Service,  in  its  ordinary  acceptation,  has  regard  to  the  per- 
son, where  something  else  is  not  specified;  indeed,  the  word 
implies  it. 

It  is  said,  however,  that  whatever  be  the  measure  of  compliance 
with  the  rule  in  a  case  to  which  it  is  distinctly  applicable,  yet  that 
the  defence  of  set-off  is  not  within  it,  inasmuch  as  it  maybe  given 
in  evidence  under  the  plea  of  payment  which  is  special,  and  which 
is  not  required  by  the  statute  to  be  attended  with  notice.  But 
payment,  as  it  was  pleaded  here,  with  leave  to  give  the  special 
matter  in  evidence,  is  a  very  general  and  indefinite  plea  adapted 
in  our  practice  to  grounds  of  equitable  defence  in  an  action  founded 
on  a  specialty,  but  sometimes,  as  in  this  instance,  inaccurately 
pleaded  to  let  in  a  set-off  which  is  a  legal  defence  to  an  action  on 
a  simple  contract,  and  which  belongs  to  the  plea  of  payment  pro- 
per. As  an  equitable  plea,  the  former  would  clearly  be  within 
the  reason  of  the  rule ;  nor  is  the  latter  less  distinctly  so  as  a  legal 
one,  for  the  plaintiff  would  be  as  much  in  the  dark  as  to  the  infinite 
particulars  of  an  intended  defalcation,  as  he  would  be  in  regard  to 
those  matters  which  might  be  urged  before  a  chancellor  on  a  bill 
for  an  injunction.  In  an  action  of  assumpsit,  to  which  there  is  no 
such  thing  as  an  equitable  defence,  the  plea,  having  no  other  office 
than  to  make  way  for  evidence  of  set-off  or  direct  payment,  is  the 
same  in  substance,  whatever  the  form ;  and  whenever  anything 
but  direct  payment  is  meant  to  be  proved,  it  ought  to  be  followed 
by  notice  of  particulars.  Why  should  notice  of  set-off  be  excluded 
from  the  rule  by  restraining  it  to  the  very  letter,  when  its  opera- 
tion is  found  to  be  so  very  favourable  to  fairness  in  practice? 
Every  court  is  the  proper  tribunal  to  judge  of  the  meaning  of  its 
own  rules ;  and  we  should  be  guided  by  a  narrow  interpretation 
did  we  overturn  the  decision  of  the  Judge  who  tried  the  cause, 
sanctioned  as  it  is  by  the  concurrence  of  his  brethren,  and  by 
principles  of  policy. 

Judgment  affirmed. 
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Smethurst  against  Woolston. 

The  value  of  the  article  at  or  ah  out  the  time  it  is  to  be  delivered  is  the  measure 
of  damages  in  a  suit  by  the  vendee  against  the  vendor  for  a  breach  of  a  contract 
of  sale  and  delivery  of  personal  chattels. 

And  the  rule  is  not  different  though  the  purchase  money  has  been  advanced  by 
the  vendee,  where  the  suit  is  on  the  contract  itself  and  not  grounded  on  a  rescision 
of  the  contract. 

In  the  latter  case  the  plaintiff  may  recover  back  the  purchase  money  advanced, 
in  a  count  for  money  had  and  received. 

But  if  the  vendee  elects  to  rescind  the  contract,  his  resort  on  the  guaranty 
given  by  the  vendor  is  gone ;  and  therefore  a  suit  against  the  guarantor  must 
necessarily  be  founded  on  the  affirmance  of  the  contract  of  sale. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  on  the  case,  brought  by  Thomas  L.  Wool- 
ston against  Robert  Smethurst,  on  a  guaranty  in  writing  given  on 
the  29th  of  July  1839  by  the  defendant  to  the  plaintiff  for  the  per- 
formance of  a  contract  dated  July  24th  1839,  made  by  John  Bosler 
with  the  plaintiff,  to  deliver  to  the  latter  at  any  time  after  the  1st 
of  October  1839,  on  five  days'  notice,  for  value  received,  13,000 
morus  multicaulis  trees. 

On  the  trial,  the  plaintiff,  after  giving  in  evidence  the  article  of 
sale  and  guaranty,  offered  to  prove  the  price  paid  by  him  to  Bosler 
for  the  trees,  and  that  the  defendant  had  been  informed  of  this 
price  at  the  time  of  the  sale  and  guaranty.  To  this  evidence  the 
defendant  objected,  but  the  court  admitted  it  and  the  defendant 
excepted. 

The  plaintiff  showed  receipts  dated  the  24th  of  July  1839,  given 
by  Bosler  to  him  for  $1058.33,  and  for  two  notes  of  hand  by  plain- 
tiff in  favour  of  Bosler,  each  for  the  same'  sum,  and  the  notes. 

The  plaintiff  then  called  a  witness  who  stated  that  in  July  1839 
Bosler  and  the  plaintiff  came  to  his  office,  and  a  conversation  took 
place  about  the  trees  and  other  matters.  The  defendant  objected 
to  the  evidence  of  any  conversations  with  him  prior  to  the  date 
of  the  contract  and  guaranty,  but  the  court  overruled  the  objec- 
tion and  admitted  the  evidence. 

The  plaintiff  offered  Bosler  as  a  witness,  but  the  defendant  ob- 
jected on  the  ground  of  his  being  the  party  whose  contract  was 
guaranteed ;  but  the  court  admitted  him  and  the  defendant  ob- 
jected. 

The  defendant  then  offered  to  show  the  value  of  morus  multi- 
caulis trees  at  the  time  of  the  breach  of  the  contract.  The  plaintiff 
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objected ;  the  court  rejected  the  evidence  and  the  defendant  ex 
cepted. 

The  court  charged  the  jury  as  follows : 

This  is  an  action  brought  on  a  guaranty  given  by  the  defendant 
to  the  plaintiff  for  the  performance  of  a  contract,  made  by  John 
Bosler  with  the  plaintiff,  dated  July  24,  1839,  for  the  delivery  of 
13,000  multicaulis  trees.  It  appears  that  the  trees  were  sold  and 
paid  for  at  the  date  of  the  contract.  Smethurst,  by  his  guaranty, 
undertook  for  the  faithful  performance  of  the  agreement  on  the 
part  of  Bosler.  Smethurst  had  a  right  to  inquire,  and  must  be 
presumed  to  have  known  what  was  the  value  paid  for  the  trees  to 
Bosler.  He  was  becoming  security  for  Bosler,  who  acknowledged 
in  the  contract  to  have  received  value,  and  it  was  Smethurst's 
duty  to  inquire  what  that  value  was.  That  value  furnishes  the 
measure  of  damages.  It  turns  out  that  Bosler  had  received  $3000. 
The  trees  were  not  delivered :  five  days'  notice  was  given  to  Bos- 
ler and  Smethurst.  The  law  is  clear  that  Smethurst  is  liable  for 
the  amount  paid  to  Bosler. 

The  defendant  requested  the  court  to  charge  on  the  following 
points : 

1.  That  the  defendant  is  liable  for  the  value  of  the  trees  at  the 
time  of  the  breach  of  contract,  or  since  that  time.     Answer :  The 
defendant  is  liable  for  the  price  paid  by  Woolston  to  Bosler.     It 
was  of  no  consequence  to  Woolston  what  the  price  was  five  days 
after  the  notice  given.     The  money  or  the  trees  should  have  been 
tendered  by  the  defendant  to  the  plaintiff  on  the  breach  of  the 
contract  by  Bosler :  he  has  not  proved  any  such  tender. 

2.  That  notice  should  have  been  given  by  the  plaintiff  to  the 
defendant  on  the  breach  of  contract  by  Bosler.     Answer:  The 
correspondence  between  the  parties  prevents  any  difficulty  on  this 
point.     Smethurst,  by  his  letter  of  October  31,  1839,  assumed  the 
matter  of  the  delivery  as  his  own  affair.     Further  notice  was  not 
necessary. 

3.  That  the  notice  by  the  plaintiff  to  Bosler  was  defective  in 
not  stating  any  place  where  the  trees  were  to  be  delivered.     An- 
swer :  There  was  no  defect  in  the  notice  in  the  particular  men- 
tioned. 

4.  That  the  measure  of  damages  is  the  value  of  morus  multi- 
caulis mulberry  trees  at  the  time  of  the  breach  of  contract,  or  since 
that  time.     Answer :  The  measure  of  damages  is  the  value  paid 
for  the  trees  by  the  plaintiff  to  Bosler. 

The  defendant  excepted  to  the  charge. 
Errors  assigned : 

1.  The  court  erred  in  permitting  evidence  to  be  given  by  the 
plaintiff  of  the  price  paid  by  him  to  Bosler  for  the  morus  multi- 
caulis trees,  which  formed  the  subject-matter  of  the   contract 
guaranteed  by  Smethurst. 

2.  In  admitting  Bosler  as  a  witness  on  the  part  of  the  plaintiff, 
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Bosler  having  been  incompetent,  as  the  party  whose  contract  was 
guaranteed  and  objected  to  on  the  part  of  the  defendant,  and  not 
released  by  him. 

3.  In  not  permitting  the  defendant  to  give  evidence  of  the  value 
of  multicaulis  trees  at  the  time  of  the  breach  of  contract,  or  since 
that  time. 

4.  In  charging  the  jury  that  the  defendant  was  bound  to  ascer- 
tain the  price  paid  by  the  plaintiff  for  the  trees  sold  by  Bosler  to 
plaintiff,  and  that  they  were  to  presume  that  the  defendant  had 
made  inquiry  in  relation  to  said  price. 

5.  In  charging  that  the  defendant  was  liable  for  the  amount 
paid  by  the  plaintiff  to  Bosler  for  the  trees,  the  delivery  of  which 
was  guaranteed  by  the  defendant,  and  that  the  measure  of  damages 
was  the  amount  so  paid  to  Bosler  by  the  plaintiff. 

6.  In  charging  that  to  enable  the  defendant  to  give  evidence  of 
the  value  of  the  trees  on  the  day  of  the  breach  of  contract,  the 
defendant  was  bound  to  prove  a  tender  of  the  trees,  or  their  value 
in  money  at  that  time  to  the  plaintiff. 

7.  In  charging  that  the  plaintiff  was  not  bound  to  give  the  de- 
fendant notice  of  the  breach  of  contract  on  the  part  of  Bosler,  on 
the  ground  of  the  defendant  having  assumed  the  matter  of  the 
delivery  of  the  trees  as  his  own,  there  being  no  evidence  to  justify 
such  charge. 

8.  In  charging  that  the  notice  given  by  the  plaintiff  to  Bosler 
to  deliver  the  trees  according  to  the  contract  guaranteed  by  the 
defendant,  was  sufficient  in  law,  said  notice  omitting  to  specify 
any  place  for  the  delivery  of  the  trees. 

9.  In  refusing  to  charge  that  the  measure  of  damages  was  the 
value  of  multicaulis  trees  at  the  time  of  the  breach  of  contract,  or 
since. 

Lex  and  Meredith,  for  plaintiff  in  error,  contended  that  it  was 
settled  in  Meason  v.  Philips,  (Add.  346),  and  recognised  in  Edgar 
v.  Boies,  (1 1  S.  4*  R.  445),  that  the  measure  of  damages  in  an  action 
on  a  contract  is  the  value  of  the  articles  at  the  time  they  are  to  be 
delivered;  and  for  the  same  principle  they  cited  6  Wheat.  109:  8 
Taunt.  540;  2  Barn.  $  Cress.  624;  1  Yeates  37;  3  Cranch  298; 
10  Watts  418  ;  6  Watts  304. 

Randall,  contra. 

The  rule  contended  for  applies  in  ordinary  cases ;  but  where 
the  purchase  money  has  been  paid  or  a  consideration  advanced 
by  the  purchaser,  there  can  be  no  better  measure  of  damages  than 
that,  and  it  is  therefore  to  be  adopted,  whether  the  action  be  in 
assumpsit  for  money  had  and  received,  to  recover  back  the  advance, 
or  an  action  on  the  case  founded  on  the  special  contract,  to  recover 
damages  for  the  loss  sustained  by  the  refusal  or  neglect  of  the 
vendor  to  carry  the  contract  into  effect.  Rose.  Ev.  139 ;  1  B.  $  P. 
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706 ;  Sugd.  Fend.  233 ;  2  Stark  Ev.  867  ;  2  Saund.  PL  $  Ev.  509, 
907,  911;  2  Watts  433;  10  Watts  510.  The  exception  to  the 
general  rule  is  distinctly  recognised  by  C.  J.  MARSHALL  in  Shepherd 
v.  Hampton,  (3  Wheat.  204).  If  the  justice  of  the  case  requires  this, 
the  form  of  suit  ought  not  to  make  a  difference,  where  it  is  owing 
to  the  default  of  the  vendor,  who  by  his  own  act  has  rescinded  the 
contract.  The  surety  stands  in  the  place  of  the  principal,  and  the 
same  rule  applies. 

The  opinion  of  the  Court  was  delivered  by 
.  ROGERS,  J. — The  value  of  the  article,  at  or  about  the  time  it  is 
to  be  delivered,  is  the  measure  of  damages  in, a  suit  by  the  vendee 
against  the  vendor,  for  a  breach  of  the  contract.  This  principle 
is  ruled  in  Meason  v.  Philips,  (Addison  346) ;  is  recognised  in  Edgar 
v.  Boies,  (11  S.  fy  R.  452);  and  is,  in  effect,  affirmed  by  all  the 
authorities  cited.  Indeed,  the  general  principle  is  not  denied,  but 
it  is  contended  that  this  is  an  exception;  that  the  rule  holds  good 
only  when  the  purchase  money  has  not  been  paid ;  but  that  when 
the  purchase  money  has  been  advanced  by  the  vendee,  the  mea- 
sure of  damages  is  the  sum  paid,  or  the  value  of  the  article  which 
forms  the  consideration  of  the  contract.  But,  for  this  distinction, 
no  authority  has  been  cited  except  a  dictum  (doubtless  entitled  to 
great  respect)  of  Chief  Justice  MARSHALL,  in  Shepherd  v.  Hampton, 
(3  Wheat.  204).  After  affirming  the  general  principle,  he  adds, 
"  for  myself  only  I  can  say,  that  I  should  not  think  the  rule  would 
apply  to  a  case  where  advances  of  money  had  been  made  by  the 
purchaser  under  a  contract ;  but  I  am  not  aware  what  would  be 
the  opinion  of  the  court  in  such  a  case."  Taking  the  remarks  of 
the  Chief  Justice  in  the  broadest  sense,  and  supposing  them  to  be 
directly  applicable  to  the  case  in  hand,  (of  which  there  is  some 
room  to  doubt),  it  is  very  evident  that  he  failed  to  advert  to  the 
difference  between  a  suit  on  the  contract  itself,  and  a  suit  grounded 
on  the  recision  of  the  contract.  But  this  distinction,  which  per- 
vades all  the  authorities,  governs  the  whole  case ;  for  the  purchaser 
may  declare  specially  for  the  breach  of  the  contract,  or  simply  for 
money  had  and  received,  to  recover  back  the  deposit,  if  any  be 
made,  or  the  purchase  money  if  it  be  paid;  or  he  may  join  both 
causes  of  action  in  the  same  declaration.  And  when  this  is  done, 
it  is  granted  that,  under  the  money  count,  the  money  advanced 
may  be  recovered  back ;  or  where  a  specific  article  has  been  given 
in  satisfaction,  the  purchaser  may,  when  default  is  made,  elect  to 
consider  the  contract  at  an  end,  and  recover  the  article  itself,  or 
its  value,  from  the  vendor.  But,  on  the  other  hand,  where  the 
purchaser  declares  specially  for  breach  of  the  contract,  and  thereby 
affirms  it,  the  only  rule  of  damages  is  the  value  of  the  article  at  or 
about  the  time  it  is  to  be  delivered.  The  point  we  are  now  con- 
sidering is  virtually  decided  in  1  Dyer  82,  b.  The  case  was  this : 
One  is  to  pay  at  such  a  day  five  quarters  of  wheat ;  at  the  day  of 
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the  contract  they  were  worth  fifty  pounds,  at  the  day  of  payment 
five  pounds.  The  judgment  shall  be  that  he  recover  five  quarters 
of  wheat,  or  five  pounds.  And  the  defendant  may  deliver  the 
wheat,  if  he  pleases ;  but  the  sum  of  money  ought  of  necessity  to 
be  referred  to  the  day ;  for  if  the  twenty  pounds  are  to  be  paid, 
they  cannot  be  paid  but  as  they  are  at  the  time,  for  money  is  its 
own  measure ;  otherwise  it  is  of  corn.  Although  it  is  not  expressly 
said,  yet  it  is  evident  from  the  report  of  the  case,  that  the  money 
had  been  paid,  or  other  satisfaction  made,  for  the  wheat  by  the 
vendee ;  yet  it  did  not  occur  to  the  court,  or  any  other  person,  that 
this  altered  the  rule  of  damages.  Where  the  vendor  fails  to  deliver 
the  article  bought,  the  purchaser  may  elect  to  rescind  the  contract 
and  recover  back  the  money  paid,  or  he  may  bring  suit  on  the 
agreement,  and  recover  the  value  at  or  about  the  time  it  ought  to 
have  been  delivered.  And  this  is  a  just  rule;  for  if  it  has  risen  in 
value,  he  has  the  advantage  of  the  increased  price ;  if  it  has  de- 
creased, why  should  he,  when  he  adheres  to  the  contract,  recover 
more  from  the  vendor  than  for  the  injury  he  has  sustained  by  the 
non-performance  of  the  agreement  ?  And  the  vendee  has  the  less 
reason  to  complain,  because  he  may,  as  before  stated,  rescind  the 
bargain,  and  place  himself  in  the  same  situation  as  before  it  was 
made.  It  is  said  that  the  vendor  .is,  in  the  case  supposed,  in 
default ;  and  this  is  true ;  but  where  there  is  any  circumstance  of 
aggravation,  (which  is  rarely  the  case),  the  jury  may  do  justice  by 
a  liberal  estimate  of  the  value  of  the  goods.  It  has  been  suggested 
that  the  contract,  on  failure  of  the  vendor  to  perform  his  part  of 
it,  is  ipso  facto  rescinded ;  but  this  is  a  novel  idea,  for  it  can  be 
rescinded  only  with  the  assent  of  the  vendee,  who  may,  in  a  given 
case,  elect  to  consider  the  agreement  at  an  end.  And  in  the  latter 
case,  that  is,  where  the  purchaser  agrees  that  the  contract  be 
rescinded,  the  remedy  against  the  guarantor  is  gone ;  for  it  is  only 
on  the  footing  of  subsistence  of  the  contract  between  the  vendor 
and  vendee,  which  he  guarantees,  that  he  is  liable.  This  is  so 
plain,  as  not  to  need  the  aid  of  argument.  It  is  very  true  that  a 
deposit,  or  even  the  interest  on  a  deposit,  may  in  certain  cases  be 
recovered  on  a  special  count  against  the  vendor.  But  these  cases 
form  rather  the  exception  than. the  rule.  Usually,  the  damages 
sustained  are  much  less  than  the  deposit;  and  besides,  this  is 
necessary,  for  otherwise  it  could  not  be  recovered  at  all  against 
the  vendor,  who  has  not  received  the  money — the  deposit  being 
in  the  hands  of  the  auctioneer,  and  he  alone  is  liable  for  money  had 
and  received.  Besides,  the  cases  cited  are  on  sales  of  lands  by 
auctioneers,  and  the  same  rules  cannot  hold  as  on  the  sale  of  chat- 
tels ;  for  lands,  unlike  stocks,  &c.,  have  no  market  value.  There 
is i  nothing  in  the  suggestion  that  the  agreement  takes  the  case  out 
of  the  general  rule.  The  suit  is  brought  for  breach  of  an  agree- 
ment, the  performance  of  which  the  defendant  agreed  to  guarantee. 
It  is,  therefore,  from  necessity,  a  suit  in  affirmance  of  the  contract. 
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The  defendant  agrees,  in  effect,  that  if  the  vendor  fails  to  perform 
the  agreement,  he  will  pay  the  value  of  the  trees  at  the  time  they 
ought  to  have  been  delivered. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


WorralPs  Accounts. 

If  the  matter  in  dispute  and  object  of  a  written  agreement  whether  under  seal 
or  not,  can  be  discovered,  it  will  be  construed  so  as  to  effect  that  object. 

Where  a  suit  has  been  compromised  and  a  doubtful  question  settled,  it  will  not 
be  opened  unless  there  has  been  fraud  or  imposition,  especially  where  the  agree- 
ment of  compromise  indicates  an  intention  to  end  the  matters  in  dispute. 

Therefore  a  release  of  demands  executed  on  the  settlement  of  a  family  dispute 
will  be  construed  according  to  the  design  and  intent  of  the  parties  and  not  by 
technical  expressions. 

THIS  was  an  appeal  by  the  administrators  from  a  decree  of  the 
Orphans'  Court  of  Delaware  county,  in  the  matter  of  the  account 
of  Peter  Worrall,  guardian  of  Matilda  Dilworth,  late  Worrall,  as 
filed  by  Hannah  Worrall  and  Walker  Yarnall,  administrators  of 
said  Peter  Worrall,  deceased. 

This  appeal  was  argued  by 

Dillingham,  with  whom  was  Meredith,  for  the  appellants ;  and 
Lewis,  contra. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  The  testimony  in  this  case  seems  to  have  been 
given  as  it  happened  to  be  picked  up,  without  any  idea  of  making 
the  matter  plain  to  those  who  never  before  heard  of  it.  It  turned 
out  that  the  claim  arose  in  the  following  way:  About  1826  George 
Worrall  was  largely  indebted,  and  he  made  a  deed  absolute  on  its 
face  to  his  brother  Peter  Worrall  for  a  house  No.  23  North  Second 
street.  The  consideration  expressed  was,  that  Peter  should  pay 

off  a  mortgage  for  £ ,  and  perhaps  something  more.  The  deed 

was  not  shown  to  us,  but  stated,  on  both  sides,  to  be  an  absolute 
deed ;  and  Peter  was  put  into  the  possession  of  the  house,  and  re- 
ceived the  rents  until  his  death,  in  May  1831.  George  Worrall 
had  only  a  life  estate  in  this  house,  as  it  had  been  devised  to  his 
wife,  who  died  before  this  deed  :  at  his  death  it  descended  to  his 
children.  Soon  after  this  conveyance,  S.  Richards  obtained  a 
large  judgment  against  him,  and  other  creditors  pressing,  he  made 
an  assignment  for  the  benefit  of  his  creditors.  About  this  time 
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his  brother  Peter  was  appointed  guardian  of  the  estate  of  his  chil- 
dren, who  would  seem  to  have  had  property  independent  of  him. 

The  heirs  of  Peter  Worrall,  who  knew  nothing  to  the  contrary, 
took  possession  of  the  house  No.  23  North  Second  street,  and 
received  the  rents  after  his  death.  The  children  of  George  being 
all  of  age,  obtained  an  assignment  of  Richards's  judgment,  and  a 
power  to  sue  out  execution  on  it,  and  also  an  assignment  from  the 
assignee  of  George  Worrall;  and  to  June  term  1834  brought  an 
ejectment  against  the  tenants  of  Peter's  widow  and  children; 
which  widow,  as  administratrix,  and  the  guardian  of  his  minor 
children,  were  admitted  to  defend  as  landlord.  The  case  was 
arbitrated,  and  a  report  in  favour  of  the  plaintiffs ;  and  the  defen- 
dants appealed,  and  the  case  was  again  in  court  for  trial.  After 
this  a  compromise  took  place,  which  was  reduced  to  writing.  The 
defendants  gave  up  possession,  and  the  heirs  of  George  executed  a 
release,  whichk  after  stating  the  action,  the  property  and  the 
parties,  proceeded  :  "  Now  a  compromise  of  all  matters  in  dispute 
between  the  parties  relative  to  the  said  house  in  Second  street,  in 
the  city  of  Philadelphia,  having  been  effected  by  a  family  arrange- 
ment between  the  parties,  the  defendants  agree  to  surrender  the 
property  in  dispute  to  the  plaintiffs,  and  to  pay  the  rents  accrued 
and  received  by  them  since  the  1st  day  of  November  1834,  to  the 
plaintiffs ;  and  we  the  said  plaintiffs  do  by  these  presents  for  our- 
selves, our  heirs,  executors  and  assigns,  remise,  release  and  for 
ever  discharge  the  defendants,  and  each  and  every  one  of  them, 
their  heirs,  executors  and  administrators,  of  and  from  all  manner 
of  actions,  causes  of  action;  suits,  debts,  dues  and  demands  at  law 
and  in  equity  which  we  may  have  against  the  said  defendants,  on 
account  of  said  property,  No.  23  North  Second  street,  in  the  city 
of  Philadelphia,  and  for  or  on  account  of  the  rents  and  profits  of 
the  same  received  by  them  previously  to  the  1st  day  of  November 
1834."  This  release  was  signed  and  sealed  by  Richard  S.  Wor- 
rall, Horatio  G.  Worrall,  Isaac  S.  Worrall  and  Charles  Dilworth, 
(who  during  the  pendency  of  the  suit  had  married  Matilda  Wor- 
rall, the  remaining  child  of  George  Worrall),  and  was  dated  the 
19th  of  September  1835,  and  acknowledged  same  day  before  a 
justice  of  the  peace  of  Chester  county. 

Two  days  after  this  the  guardian  and  widow  paid  the  rent,  as 
agreed  in  the  above  compromise,  and  the  children  of  George  gave 
the  following  receipt :  "  Received,  September  21,  1835,  of  Eli  D. 
Peirce,  guardian  of  Mary,  Peter  and  Hannah  Worrall,  $182.13, 
in  full  of  the  rents  or  mesne  profits  of  the  house  and  premises  No. 
23  North  Second  street,  Philadelphia,  received  since  the  1st  of 
November  last,  and  in  full  of  all  demands  against  the  heirs  of  Peter 
Worrall,  deceased,  on  account  of  the  rents  of  said  premises."  This 
was  signed,  as  the  paper  above,  by  all  the  parties  to  the  above 
paper.  In  1838  Matilda  Worrall,  now  Dilworth,  by  her  husband 
Charles  Dilworth,  cited  Hannah  Worrall,  the  widow  and  adminis- 
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tratrix  of  Peter,  to  settle  his  account  as  guardian  of  said  Matilda. 
An  account  was  filed  the  26th  of  August  1839,  showing  a  small 
balance  in  favour  of  the  guardian.  This  was  excepted  to,  an  auditor 
appointed,  and  a  report  charging  Peter  Worrall's  estate  with  one- 
fourth  (being  Matilda's  share)  of  the  rents  of  the  house  No.  23 
North  Second  street,  from  the  date  of  George's  deed  to  him  till  his 
death  in  May  1831,  and  interest  thereon. 

There  were  witnesses  examined,  and  the  deposition  of  G.  Wor- 
rall,  who  is  living  in  a  distant  county,  was  taken,  and  the  testi- 
mony given  by  him  before  the  arbitrators  in  the  ejectment  was 
proved  from  the  notes  taken  by  counsel,  and  the  notes  of  other 
counsel  not  produced.  In  the  deposition  in  this  hearing,  he  refused 
to  answer  about  the  impending  judgment  of  Richards  being  a 
reason  for  the  deed  to  his  brother.  It  was  proved  that  before  the 
arbitrators  he  testified  that  Peter  had  paid  all  the  rents  for  the 
house  in  Second  street  to  him  or  his  orders,  and  had,  a  few  days 
before  his  death,  delivered  to  him  all  the  orders  and  receipts,  which 
he  produced  before  the  referees  in  the  ejectment,  but  does  not 
now  know  where  they  are.  In  short,  a  strong,  and  on  the  testi- 
mony given,  a  clear  case  of  a  fraudulent  sale  to  defeat  creditors 
was  made  out,  and  that  no  rents  could  be  recovered  by  George  or 
his  children,  nor  the  house,  during  George's  life.  The  cause  does 
not  appear  to  have  been  put  on  that  ground  in  the  court  below, 
and  it  was  strongly  urged  on  this  court  to  send  it  back  for  a  re- 
hearing; but  we  think  this  unnecessary.  According  to  our  view, 
the  compromise,  release  and  receipt  bar  the  plaintiff  from  recover- 
ing. 

There  was  a  time  when  written  instruments  were  construed  by 
certain  technical  rules.  I  do  not  say  this  was  wrong.  When  few 
men  could  write,  and  a  professional  man  was  employed  to  draw 
every  writing,  this  strictness  had  some  colour;  but  now  that  every 
man  can  write,  and  does  write  the  receipts  and  releases  which  are 
required,  there  is,  and  has  for  a  century  been  a  rule,  that  if  the 
matter  in  dispute  can  be  clearly  discovered,  and  the  object  of  the 
agreement  seen,  the  writing,  whether  under  seal  or  not,  shall,  if  it 
can  be  done,  be  construed  to  effect  that  intention.  This  rule  was 
first  applied  to  wills  written  when  professional  advice  was  not  at 
hand ;  and  it  applies  with  equal  force  to  any  writing  written  by  a 
mere  layman;  but  it  has  been  applied  to  solemn  deeds  drawn  by 
eminent  men,  conveying  property  of  great  value.  In  Dormer  v. 
Fortescue,  a  case  which  went  through  all  the  higher  courts  in 
England,  and  was  finally  decided  in  the  House  of  Lords,  Chief 
Justice  WILLES,  in  delivering  the  unanimous  opinion  of  the  twelve 
judges,  commences  with  some  rules  for  the  construction  of  deeds. 
That  such  construction  shall  be  made  that  the  end  and  design 
of  the  deeds  should  take  effect,  rather  than  the  contrary.  Another 
maxim  is,  that  the  principal  thing  in  a  deed  is  the  end  and  design 
of  the  grantor.  We  have  no  power  to  jnsert  words  in  a  deed ;  but 
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\ve  ought  to  construe  the  words  so  as  to  effect  the  intention  of  the 
grantor.  The  act  of  construing  words  so  as  to  destroy  the  intent, 
may  show  the  ingenuity  of  counsel,  but  is  unbecoming  in  a  Judge. 
3Jltk.  131.  Where  two  or  more  make  an  agreement,  the  word, 
parties,  will  be  substituted  for  grantor.  In  Shepherd's  Touchstone, 
from  p.  87  through  some  following  pages,  we  find  some  rules.  Too 
much  attention  is  not  to  be  paid  to  the  strict  philological  meaning 
of  words,  nor  to  their  natural  meaning,  to  prevent  the  simple 
intention  of  the  parties  from  taking  effect.  All  parts  of  the  instru- 
ment are  to  be  considered.  In  2  Black.  Com.  379,  to  effect  the 
intent,  the  construction  must  be  reasonable  and  according  to  com- 
mon understanding.  Where  the  intention  is  clear,  too  great  atten- 
tion is  not  to  be  given  to  the  precise  signification  of  words,  &c. 
A  release  may  be  good  without  any  consideration ;  and  this  has 
been  a  reason  for  limiting  its  effect.  Here,  the  settlement  of  a 
suit  is  a  good  consideration.  Lies  v.  Stub,  (6  Watts  48).  A  deed, 
otherwise  questionable  or  even  invalid,  may  be  supported  when 
made  to  settle  a  family  feud.  S.  C.  and  Jourdan  v.  Jourdan,  (9  S. 
#  R.  268). 

Now  let  us  apply  these  to  this  case.  There  was  a  dispute.  The 
discussion  not  pleasant  to  these  children  of  Peter  or  George.  The 
success  of  the  plaintiffs  exceedingly  doubtful,  to  say  the  best. 
Peter's  heirs  give  up  the  title.  Peter  had  been  dead  four  years. 
The  recovery  of  the  property  or  the  rents  could  not  affect  him ;  it 
only  affected  his  widow  and  children.  George's  children,  in  con- 
sideration of  getting  the  property  and  half  the  rent  of  the  current 
year,  release  to  the  defendants,  (Peter's  widow  and  children),  and 
"  for  ever  discharge  them  from  all  manner  of  actions,  causes  of 
action,  suits,  debts,  dues  and  demands  at  law  and  in  equity,  which 
we  may  have  against  the  said  defendants,  on  account  of  the  pro- 
perty No.  23  North  Second  street,  Philadelphia,  and  on  account 
of  the  rents  and  profits  received  by  them  previously  to  the  1st  of 
November  1834."  Now,  this  claim  is  against  them,  and  only 
against  them,  though  pretended  to  be  against  their  deceased  father. 
The  suit,  claim  or  demand,  is  against  them  in  substance,  and  the 
recovery  is  from  them  and  their  property.  But  it  is  said  it  is  only 
for  rents  received  by  them,  and  does  not  extend  to  rents  received 
by  their  father.  Now,  it  took  a  lawyer  to  discover  this  ;  but  we 
must  not  forget  that  George  had  jus't  sworn  that  Peter  had  paid 
all  the  rents  to  him  or  his  order — (this  as  proof  of  the  trust) — and 
had  also  proved  that  Peter  had  given  to  him  all  the  orders  and 
receipts,  and  produced  them  before  the  referees,  though  they  are 
not  forthcoming  now.  On  this  proof,  a  report  for  the  plaintiffs. 
There  was  then  no  need  of  a  release  for  what  Peter  had  received. 
But  the  receipt  goes  further — "  Received  from  the  guardian  and 
widow,  8182.38  in  full  of  the  rents  or  mesne  profits  of  the  house 
No.  23  North  Second  street,  received  since  the  1st  of  November 
last;"  but  it  did  not  stop  here— it  proceeds:  "and  in  full  of  all 
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demands  against  the  heirs  of  Peter  Worrall,  deceased,  on  account 
of  the  rents  of  said  premises."  Now,  this  is  a  demand  against  the 
heirs  of  Peter  Worrall.  It  is  repugnant  and  revolting  to  common 
sense  to  say  it  is  not.  The  counsel  of  defendant  had  admitted  that 
perhaps  all  the  facts  were  not  brought  distinctly  before  the 
Orphans'  Court.  That  court  seems  to  have  considered  the  eject- 
ment as  decided  in  favour  of  the  plaintiffs,  and  as  conclusive  that 
the  conveyance  by  George  was  not  fraudulent  and  void.  The 
suit  was  pending ;  the  investigation  to  come  on  in  a  court.  Horatio 
Worrall,  one  of  the  plaintiffs,  swore  that  he  was  the  sole  agent  in 
that  case,  and  he  proposed  and  brought  about  the  compromise ; 
and  though  the  docket  shows  appeal  withdrawn,  and  judgment  for 
the  plaintiffs,  the  agreement  shows  it  was  a  family  arrangement — 
a  compromise  on  a  good  and  valuable  consideration ;  and  it  binds 
all  the  children  of  George  who  signed,  and  George  who  swore  he 
had  no  interest :  and  that  agreement  and  release  and  receipt  are 
not  to  be  disposed  of  by  technical  constructions  of  words,  different 
from  the  plain  and  common  understanding  of  them,  and,  I  may 
add,  different  from  the  intention  of  the  children  or  George,  or  they 
would  not  have  slept  from  1834  till  1839. 

Where  a  suit  has  been  compromised,  and  a  doubtful  question 
settled,  it  shall  in  no  case  be  opened  unless  there  has  been  fraud  or 
imposition.  It  is  not  enough  that  by  loss  of  proof  on  one  side,  or 
discovery  on  the  other,  there  now  appears  reason  to  believe  one 
party  can  gain  it.  Where  a  cause  involves  matters  which  will 
reflect  on  a  member  or  members  of  a  family  or  families,  it  shall 
not  be  opened  because  some  of  the  members,  or  all  of  one  family, 
are  reckless  of  the  feelings  of  the  rest;  and  in  both  cases,  if  the 
agreements  or  releases  express  the  object  to  be  to  end  the  dispute, 
that  intention  shall  be  entirely  carried  into  effect,  if  the  words 
will  bear  that  construction. 

The  decree  reversed  so  far  as  it  relates  to  the  rent  of  the  house 
No.  23  North  Second  street. 


* 
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Eyre  against  The  Marine  Insurance  Company. 

Insurance,  November  10th  1837,  on  vessel  for  and  during  the  term  of  twelve 
calendar  months,  commencing  that  day  at  noon,  with  liberty  of  the  globe,  and  if 
at  sea  at  the  expiration  of  said  twelve  months,  the  risk  to  continue  at  the  same 
rate  of  premium  until  her  arrival  at  her  port  of  destination  in  the  United  States. 
Held  that  evidence  was  admissible  to  prove  that  the  voyage  described  in  the 
policy  was  known  among  merchants  and  underwriters  as  a  trading  voyage,  and 
that  on  such  a  voyage,  under  such  a  policy,  it  is  the  usage  of  trade  that  the  vessel 
insured  should  sail  for  any  part  of  the  globe  to  which  she  can  get  a  freight  at  any 
time  during  the  continuance  of  the  said  twelve  months ;  and  that  by  the  usage 
of  trade  she  continued  to  be  covered  by  such  policy  during  such  voyage  after  the 
expiration  of  the  said  twelve  months ;  and  that  such  usage  was  well  known  to, 
and  acted  on  by  the  underwriters  of  this  port. 

But  evidence  is  not  admissible  to  show  that,  on  the  voyage  next  preceding  the 
one  for  which  the  said  policy  was  effected,  a  different  contract  was  made  by  the 
defendant  with  the  plaintiff,  and  stating  reasons  for  the  present  one,  but  not 
offering  to  prove  anything  which  occurred  at  the  making  of  the  present  policy,  or 
was  alleged  by  the  defendant. 

.  Nor  that  the  order  for  insurance  was  drawn  by  the  secretary  of  the  defendant, 
and  the  plaintiff  objected  to  the  insertion  of  the  words  "  at  her  port  of  destina- 
tion" after  the  word  "  arrival,"  and  was  told  by  the  secretary  that  it  was  imma- 
terial, and  the  meaning  was  the  same. 

THIS  was  an  action  of  debt  on  a  policy  of  insurance,  brought 
by  Manuel  Eyre  and  Charles  Massey,  trading  as  Eyre  &  Massey, 
against  The  Marine  Insurance  Company  of  Philadelphia.*  The 
case  came  on  for  trial  before  ROGERS  J.  at  Nisi  Prius,  where  a 
verdict  was  rendered  for  the  defendants. 

The  plaintiffs  gave  in  evidence  a  policy  of  insurance,  executed 
by  the  defendants  on  the  10th  of  November  1837,  on  the  brig 
Delight,  at  the  rate  of  5  per  cent.,  in  the  sum  of ! 18500,  lost  or  not 
lost,  at  and  from  For  and  during  the  term 

of  twelve  calendar  months,  commencing  this  day  at  noon,  and 
ending  on  the  10th  day  of  November  1838,  at  noon,  with  liberty 
of  the  globe ;  and  if  at  sea  at  the  expiration  of  the  said  twelve 
months,  the  risk  to  continue  at  the  same  rate  of  premium  until  her 
arrival  at  her  port  of  destination  in  the  United  States,  upon  the 
body,  the  tackle,  apparel,  and  other  furniture,  of  the  good  brig, 
called  the  Delight,  of  the  burthen  of  tons,  or  thereabouts, 

whereof  is  master  for  this  present  voyage,Carmick,or  whosoever  else 
shall  go  for  master  in  the  said  vessel,  or  by  whatsoever  other  name 
or  names  the  said  vessel,  or  the  master  thereof,  is  or  shall  be  named 
or  called:  beginning  the  adventure  upon  the  said  vessel,  tackle,  ap- 
parel and  other  furniture,  at  and  from  for  twelve  months 

*  See  6  Whart.  247. 
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from  November  10,  1837,  at  noon,  as  aforesaid,  and  so  shall  con- 
tinue and  endure  until  the  said  vessel  shall  be  safely  arrived  at 
November  10,  1838,  at  noon,  with  liberty  of  the  globe,  as  afore- 
said, and  until  she  shall  be  moored  twenty  and  four  hours  in  good 
safety.  And  it  shall  and  may  be  lawful  for  the  said  vessel,  in  her 
voyage  aforesaid,  to  proceed,  and  sail  to,  touch,  and  stay  at,  any 
ports  or  places,  if  thereunto  obliged  by  stress  of  weather,  or  other 
unavoidable  accident,  without  prejudice  to  this  insurance.  The 
said  vessel,  the  tackle,  apparel  and  other  furniture,  for  so  much  as 
concerns  the  assured  by  agreement,  made  between  the  assured  and 
assurers  in  this  policy,  are  and  shall  be  valued  at  $8500,  without 
any  further  account  to  be  given  by  the  assured  to  the  assurers  for 
the  same. 

The  remainder  of  the  policy  was  in  the  usual  form.  By  one 
clause  the  assurers  were  to  return  a  proportionate  rate  of  premium 
for  time  not  used,  and  no  loss.  And  by  a  N.  B.,  if  the  vessel  was 
sold  previous  to  the  expiration  of  said  twelve  months,  a  propor- 
tionate rate  of  premium  was  to  be  returned. 

The  plaintiffs  also  gave  in  evidence  the  following  orders  for 
insurance : 

Philadelphia,  November  10,  1837. 

INSURANCE  COMPANY  OF  NORTH  AMERICA. 

Insure  dollars  4000  on  the  freight  of  the  brig  Delight,  valued  at 
that  sum  carried  or  not  carried,  Carmick  is  master,  at  and  from 
the  10th  day  of  November  1837,  at  noon,  for  the  term  of  twelve 
calendar  months :  with  liberty  of  the  globe ;  and  if  at  sea  at  the 
expiration  of  that  time,  the  risk  is  to  continue  until  her  arrival  in 
the  United  States,  at  the  same  rate  of  premium. 

Premium,  5  per  cent. 

To  return  pro  rata  for  time  not  used. 

EYRE  &  MASSEY. 

ORDER  FOR  INSURANCE. 

Insurance,  $8500  on  the  brig  Delight,  Carmick,  master,  valued 
at  that  sum,  for  and  during  the  term  of  twelve  calendar  months, 
commencing  this  day  at  noon,  with  liberty  of  the  globe  ;  and  if  at 
sea  at  the  expiration  of  said  twelve  months,  the  risk  is  to  continue 
at  the  same  rate  of  premium  until  her  arrival  at  her  port  of  desti- 
nation in  the  United  States ;  to  return  a  proportional  rate  of  pre- 
mium for  time  not  used,  and  no  loss.  Average  loss  to  be  adjusted 
each  passage. 

Premium,  5  per  cent,  for  twelve  months. 

[Signed]  .     •  EYRE  &  MASSEY. 

Philada.,  Nov.  10th  1837. 

To  the  Marine  Insurance  Company. 

N.  B.  If  the  vessel  is  sold  previous  to  the  expiration  of  said 
twelve  months,  a  proportionate  rate  of  premium  to  be  returned. 

The  plaintiffs  also  proved  that  the  brig  Delight,  owned  by  the 
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plaintiffs,  sailed  from  Philadelphia  in  November,  1837,  for  South 
America,  for  the  purpose  of  freighting,  and  took  a  cargo  on  board 
entirely  on  freight,  at  Rio  Janeiro,  in  South  America,  and  sailed 
thence  on  the  9th  of  October  1838,  for  the  island  of  Jersey,  in  the 
British  Channel,  for  orders.  That  on  the  10th  of  November  1838 
she  was  at  sea  on  the  voyage  to  Jersey,  and  while  still  at  sea  on 
her  said  voyage,  in  December  1838,  encountered  heavy  gales  and 
seas  which  did  great  damage  to  the  brig,  and  compelled  her  to  put 
into  Falrnouth,  England,  for  repairs.  That  she  was  there  repaired, 
and  sailed  thence  with  her  cargo  for  Altona,  where  she  arrived  in 
April  1839,  and,  after  discharging  her  cargo  from  Rio  Janeiro, 
took  on  board  another  cargo  entirely  upon  freight,  and,  on  the  28th 
of  June  1839,  sailed  from  Altona  for  New  Orleans,  where  she 
arrived.  Plaintiffs  also  proved  an  adjustment  made  by  a  ship- 
broker  of  the  partial  loss  on  said  brig  in  December  1838,  and 
ascertained  it  to  be  $5829.91. 

1.  And  the  plaintiffs  further  offered  to  prove  that  the  voyage 
described  in  the  said  policy  is  known  among  merchants  and  under- 
writers as  a  trading  voyage,  and  that,  on  such  a  voyage  and  under 
such  a  policy,  it  is  the  usage  of  trade  that  the  vessel  insured  should 
sail  for  any  part  of  the  globe  to  which  she  can  get  a  freight,  at  any 
time  during  the  continuance  of  the  twelve  months  mentioned  in 
the  policy,  and  that,  by  the  usage  of  trade,  she  continues  to  be 
covered  by  such  policy  during  such  voyage,  after  the  expiration 
of  the  said  twelve  months ;  and  that  such  usage  is  well  known  to, 
and  acted  on  by,  the  underwriters  of  this  port.     To  which  the 
defendants  objected  and  the  learned  judge  sustained  the  objec- 
tion, and  refused  to  admit  the  said  evidence,  or  any  part  thereof; 
to  which  refusal  the  plaintiffs  excepted. 

2.  And  the  plaintiffs  further  offered  to  prove  that  on  the  voyage 
next  preceding  the  one  for  which  the  said  policy  was  effected,  the 
defendants  insured  the  said  brig  Delight  for  plaintiffs,  for  twelve 
months,  with  liberty  of  the  globe  except  the  north  of  Europe,  for 
a  premium  of  3£  per  cent,  per  annum,  and  that,  at  the  time  of 
effecting  said  policy  on  which  this  action  is  brought,  the  premium 
was  increased  to  1^  per  cent,  per  annum  in  consideration  of  the 
vessel's  having  the  liberty  of  the  globe,  including  the  north  of 
Europe;  that,  in  the  ordinary  course  of  such  a  voyage,  the  vessel 
would  not  arrive  in  the  north  of  Europe  until  after  the  expiration 
of  the  twelve  months  mentioned  in   the  policy.     To  which  the 
defendants  objected,  and  the  learned  Judge  sustained  the  objec- 
tion, and  refused  to  admit  the  said  evidence,  or  any  part  thereof; 
to  which  refusal  the  plaintiffs  excepted. 

3.  And  the  plaintiffs  further  offered  to  prove  that,  at  the  time 
the  policy  on  which  this  action  is  brought  was  effected,  the  plain- 
tiffs delivered  to  the  secretary  of  the  defendants  a  copy  of  an  order 
for  insurance  on  the  freight  of  said  brig,  (given  by  plaintiffs  to  the 
Insurance  Company  of  North  America,  and  on  which  that  company 
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had  executed  a  policy  on  said  freight),  and  then  and  there  request- 
ed the  secretary  of  defendants  to  execute  a  policy  on  said  brig  in 
the  terms  of  said  copy  of  said  order ;  and  the  secretary  of  defend- 
ants then  and  there  took  the  said  copy  of  order  for  insurance,  and 
with  his  own  hand  wrote  the  order  for  insurance  on  which  this 
policy  was  effected.  That  plaintiffs,  before  signing  said'  order, 
stated  to  said  secretary  that  they  wished  the  order  in  the  same 
terms  as  that  to  the  Insurance  Company  of  North  America,  and 
that  he  had  altered  the  same  by  inserting  the  words  "  at  her  port 
of  destination,"  after  the  word  "  arrival,"  to  which  the  said  secre- 
tary replied  "  that  it  was  an  immaterial  alteration,  that  it  made 
no  difference,  and  that  the  meaning  was  the  same  as  if  the  words 
thus  inserted  had  been  omitted ;"  upon  which  assurance,  and  on 
the  faith  thereof,  the  plaintiffs  then  and  there  signed  the  order  so 
written  by  the  said  secretary,  and  the  policy  was  thereupon  then 
and  there  executed  and  delivered  to  the  plaintiffs.  To  which  the 
defendants  objected,  and  the  learned  Judge  sustained  the  objection, 
and  refused  to  admit  the  said  evidence,  or  any  part  thereof;  to 
which  the  plaintiffs  excepted. 

The  learned  Judge  charged  the  jury,  that  the  defendants  were 
entitled  to  a  verdict;  to  which  charge  the  plaintiffs  excepted. 

The  case  was  argued  at  this  term  by  Meredith  for  the  plaintiffs, 
and  W.  B.  Reed  and  J.  M.  Scott  for  the  defendants ;  and  was  now 
re-argued  as  to  the  question  of  usage  by  Meredith  for  the  plaintiffs, 
and  W.  B.  Reed  for  the  defendants. 

For  the  plaintiffs. 

Evidence  of  usage  has  been  received  on  liberal  principles,  for 
the  purpose  of  giving  a  fair  construction  to  policies  according  to 
the  intention  of  the  parties.  It  has  from  time  to  time  been  resorted 
to  in  a  great  variety  of  cases,  to  ascertain  their  meaning : 

1.  As  to  the  subject-matter  of  the  policy  itself,  to  show  the 
meaning  of  the  word  "  roots,"  and    that   sarsaparilla  was   not 
included  in  it,  Coit  v.  Commercial  Ins.  Co.  (7  Johns.  385) ;  to  show 
that  rice  was  included  within  the  word  "corn,"  Scott  v.  Bourdil- 
lion,  (5  B.  fy  P.  213) ;  that  the  word  "  furs"  included  certain  skins, 
Astor  v.  Union  Ins.  Co.  (7  Cow.  202) ;  and  that  where  there  was 
insurance  on  goods  out,  and  the  proceeds  thereof  home,  and  the 
same  goods  were  brought  back,  they  were  within  the  policy.  Dow 
v.  Whetten,  (8  Wend.  160).     This  was  in  direct  opposition  to  the 
clear  meaning  of  the  word  "  proceeds." 

2.  It   is   received  to   show  whether   a   particular   expression 
amounted  to  a  warranty ;  as  that  a  description  of  a  British  brig 
was  a  warranty,  though  from  its  position  in  the  policy  it  was 
decided  otherwise.  Mackie  v.  Pleasants,  (2  Blnn.  373). 

3.  On  the  subject  of  place.     In  Robertson  v.  Clarke,  (1  Bing. 
445),  the  insurance  was  to  port  or  ports  of  landing  in  India,  or  the 
Indian  islands.     Evidence  was  admitted  to  show  a  mercantile 
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usage  that  Mauritius  was  an  Indian  island,  though  it  was  geogra- 
phically an  African  island;  and  in  Uhde  v.  Walters,  (3  Camp.  16), 
where  the  question  was  what  was  meant  by  a  port  in  the  Baltic, 
and  a  vessel  sailed  for  Revel,  in  the  Gulf  of  Finland,  the  court 
construed  it  to  be  within  the  policy  by  mercantile  usage. 

4.  Mode  of  proof.     In  Jlllegre  \.  Maryland  Ins.  Co.  (6  Har.  fy 
John.  408),  evidence  of  usage  was  allowed  to  show  what  was  meant 
by  the  clause  allowing  time  for  payment  ninety  days  after  proof. 

5.  As  to  the  meaning  of  the  word  "  port."     In  Moxon  v.  Jltkins, 
(3  Camp.  200),  the  insurance  was  at  and  from  Amelia  Island,  and 
the  vessel  loaded  at  another  island ;  but  it  was  proved  to  be  usual 
for  vessels  to  load  there,  and  the  plaintiff  recovered.     In  Constable 
v.  Noble,  (2  Taunt.  403),  the  insurance  was  at  and  from  Lyme,  and 
the  same  kind  of  proof  was  allowed.     So  in  3  B.  fy  P.  460,  the 
insurance  was  to  a  particular  port,  and  then  to  all  ports,  and  the 
vessel  went  where  there  was  no  port,  but  only  an  open  roadstead, 
and  was  lost  on  the  voyage.     It  was  there  contended  she  could 
not  go  where  she  could  not  have  the  protection  of  a  port,  and  that 
this  was  obvious  on  the  face  of  the  policy. 

6.  As  to  time.     In  3  Esp.  N.  P.  121,  fourteen  days'  demurrage 
was  stipulated ;  and  to  show  what  days  it  embraced,  Lord  Kenyon 
admitted  evidence  of  the  usage  and  understanding  that  Sundays 
were  excluded,  thus  making  sixteen  days  instead  of  fourteen. 

7.  The  words  "  in  case  the  vessel  should  be  turned  away,"  have 
been  explained  by  evidence  of  mercantile  usage  that  they  meant 
"  turned  away  by  a  blockading  force." 

8.  The  evidence  of  usages  of  navigation  is  always  received.    In 
Lawrence  v.  Aberdeen,  (5  B.  4*  Aid.  107),  the  insurance  was  on 
living  animals  free  from  jettison  and  mortality,  and  it  was  held 
that  the  animals  that  died  on  the  voyage  were  not  covered  by  the 
policy.     In  Gabay  v.  Lloyd,  (3  B.  fy  C.  793,  10  E.  C.  L.  229),  the 
jury  found  the  custom  of  insurers  in  London  and  at  the  Coffee 
House,  and  under  this  proof  of  the  usage  the  insurers  were  held  not 
liable,  only  because  it  was  found  they  did  not  know  of  the  usage. 

9.  In  Palmer  v.  Blackburne,  (1  Bing.  61),  usage  was  admitted 
as  to  the  amount  of  freight. 

10.  As  to  deviation.     Salvador  v.  Hopkins,  (3  Burr.  1707). 

11.  Insurance  was  on  goods  till  they  were  safely  landed  at  Leg- 
horn ;  and  it  was  held  that  landing  at  the  Lazaretto  was,  under 
the  usage,  landing  at  Leghorn. 

12.  Usage  is  received  as  to  the  course  of  a  voyage.     3  Doug. 
419  ;  Parke's  Ins.  83,  84 ;  Grant  v.  Paxton,  (1  Taunt.  463) ;  Vallance 
v.  Dewar,  (1  Camp.  503) ;  Ougiere  v.  Jennings,  (1  Camp.  505,  note) ; 
Noble  v.  Kennowa,  (J  Doug.  510).    So  in  Winthrop  v.  Union  Ins.  Co. 
(2  Wash.  C.  C.  R.  7),  evidence  was  received  of  usage  not  to  sell  any 
part  of  the  cargo  on  board  at  an  intermediate  port,  the  insurance 
being  on  goods  with  liberty  to  trade  at  the  Isle  of  France,  and  any 
other  port  in  the  Indian  seas ;  with  liberty  also  to  touch  and  trade 
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for  refreshments.  In  Gordon  v.  Little,  (8  S.  $  R.  533),  evidence 
was  admitted  to  show  the  meaning  of  the  phrase  "  unavoidable 
dangers  of  the  seas,"  and  to  limit  the  responsibility  of  the  carrier ; 
and  in  Snowden  v.  Warder,  (3  Raw.  101),  to  make  a  vendor  liable 
without  express  warranty.  In  Shewell  v.  Gibbs,  (1  Hall  602),  it 
was  agreed  on  a  purchase  of  indigo,  tare  should  be  allowed  at  10 
per  cent.  It  was  found  that  the  indigo  had  been  fraudulently 
packed  where  it  was  raised,  and  evidence  was  received  of  the 
usage  to  allow  the  actual  tare.  In  De  Forest  v.  Fulton  Ins.  Co. 
(1  Hall  84),  evidence  was  received  of  the  usage  of  commission 
merchants  to  charge  insurance  without  orders.  He  also  cited 
Moliere  v.  The  Penn.  Ins.  Co.  (5  Rawle  342) ;  Schuylkill  Naviga- 
tion Co.  v.  Moore,  (2  Whar.  477) ;  Stacey  v.  The  Franklin  Fire  Ins. 
Co.  (2  Watts  $  Serg.  506). 

For  the  defendants. 

The  usage  or  custom  of  a  particular  port  or  trade  does  not 
bind,  unless  it  is  known  to  the  parties.  In  this  case,  (6  Whart. 
247),  this  court  decided  upon  the  present  policy  that  if,  at  the  end 
of  the  year,  the  vessel  was  coming  home,  she  was  covered ;  but  if 
elsewhere,  she  was  not.  There  the  words  have  received  a  judicial 
construction,  and  no  case  cited  shows  that  usage  has  been  admit- 
ted to  controvert  that.  In  The  Schuylkill  Navigation  Co.  \.  Moore, 
the  question  was  on  the  scientific  meaning  of  terms ;  and  in  Moliere 
v.  The  Penn.  Ins.  Co.,  what  was  the  meaning  of  a  brick  ice-house. 
In  these  cases  there  was  ambiguity. 

Had  the  Delight  any  port  of  destination  in  the  United  States 
when  she  was  going  to  the  Isle  of  Jersey  for  orders  ?  No  usage 
can  make  it  out  that  she  had.  Could  she  ramble  throughout  the 
earth  ?  Are  the  defendants  to  be  liable  to  continued  and  partial 
losses  between  Jersey  and  Altona,  if  such  have  taken  place?  All 
the  cases  cited  refer  to  terms  and  words  of  a  particular  trade,  the 
meaning  of  which  was  doubtful.  The  correct  rule  is  laid  down  in 
Robertson  v.  French,  (4  East  135),  that  usage  can  be  admitted  only 
where  words  have  acquired  a  peculiar  meaning,  different  from 
ordinary  acceptation.  In  other  cases  the  courts  are  to  construe 
the  policy.  Philips,  in  his  first  volume  on  Insurance,  chap,  i.,  § 
10,  gives  all  the  cases  cited  on  the  other  side,  and  then  all  cases 
where  the  courts  are  obliged  to  go  out  of  the  instrument  to  find 
the  meaning,  but  not  where  it  speaks  for  itself  and  can  be  judged 
of,  and  has  been,  by  its  own  face.  The  only  case  that  seems  to 
go  beyond  this,  or  rather  goes  the  furthest  of  any  case,  is  in  8 
Wend.  160,  where  the  Court  of  Errors  reversed  the  Supreme  Court 
on  this  very  question,  arising  out  of  the  use  of  the  word  "pro- 
ceeds," an  obscure  word.  In  Parke's  Ins.  470,  goods  were  insured 
to  their  landing.  Evidence  was  refused  to  show  it  was  understood 
to  be  till  landed  twenty-four  hours  in  safety.  In  Mackie  v.  Plea- 
sants,  the  question  of  usage  was  not  inquired  into  by  the  court, 
v.— 16  L 
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The  case  had  been  submitted  to  referees,  and  the  court  would  not 
go  behind  the  award.  In  Doug.  12,  it  was  proposed  to  introduce 
the  slip  or  order,  but  it  was  refused.  In  Winthrop  v.  The  Union 
Ins.  Co.,  Judge  WASHINGTON  says,  "  If  the  language  of  the  policy  is 
plain,  usage  cannot  be  resorted  to."  In  Rankin  v.  Tfte  American 
Ins.  Co.  (1  Hall  632),  it  is  held  usage  cannot  vary  or  affect  a  writ- 
ten agreement:  it  is  confined  to  the  interpretation  of  peculiar 
words ;  and  there  is  no  case  where  commercial  usage  is  admitted, 
unless  to  explain  peculiar  words  of  a  particular  trade,  that  is  to 
say,  where  a  trade  is  described  by  a  term,  as  the  Guinea  trade, 
the  Newfoundland  trade,  to  Indian  islands,  &c.  But  there  is  no 
such  thing  here.  The  words  are  susceptible  of  being  decided,  and 
have  been,  without  extrinsic  aid.  This  court  will  not  allow  par- 
ties to  go  out  of  the  policy  to  change  the  character  of  the  case. 

Reply. — No  case  is  shown  where  such  evidence  has  been  reject- 
ed. There  was  no  ambiguity  in  the  words,  "  proceeds,"  "  port," 
"  demurrage,"  "  turning  away,"  or  in  any  of  the  cases  cited.  The 
evidence  of  usage  is  admitted  to  change  expressly  what  would 
otherwise  be  the  legal  construction.  This  usage  is  to  be  proved 
by  evidence,  and  not  by  the  opinions  of  witnesses.  The  evidence 
of  usage  was  withheld  at  the  first  trial  of  this  case,  because  deemed 
unnecessary;  but  having  now  become  necessary,  it  was  offered  on 
the  ground  on  which  it  has  always  been  admitted.  The  usage 
offered  was  to  cover  the  voyage  which  the  vessel  undertook,  not 
for  ever ;  and  she  was  on  her  way  to  Jersey  for  orders  in  the  pro- 
secution of  that  voyage.  We  undertook  to  prove  the  ordinary 
course  of  such  a  trading  or  freighting  voyage  by  the  evidence  of 
mercantile  usage,  and  not  of  opinion. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT  J. — The  plaintiff  offers  to  prove  that  the  voyage 
insured  is  known  by  the  name  of  a  trading  voyage,  and  that,  by 
the  usage  of  trade,  the  vessel  may  sail  for  any  part  of  the  globe  to 
which  she  can  get  a  freight,  at  any  time  during  the  twelve  months, 
and  continues  covered  by  the  policy  during  such  voyage ;  and  that 
such  usage  is  well  known  to,  and  acted  upon  by  the  underwriters 
of  this  port.  We  are  not  able  to  distinguish  this  case  from  the 
numerous  cases  decided,  in  which  proof  of  such  a  usage  has  been 
admitted  to  vary  and  control  the  language  used  in  the  policy,  and 
to  give  a  construction  different  from  that  which  it  otherwise  would 
have  received,  or  did  receive.  All  the  cases  that  have  arisen  seem 
to  have  been  pretty  much  decided  one  way,  and  to  have  adopted 
and  enforced  the  principles  laid  down  by  Lord  Mansfield  in  Pelly 
v.  The  Royal  Exchange  Assurance  Company,  (1  Burr.  341),  that 
the  assurer,  in  estimating  the  price  at  which  he  is  willing  to  indem- 
nify the  trader  against  all  risks,  must  have  under  his  consideration 
the  nature  of  the  voyage  to  be  performed,  and  the  usual  course 
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and  manner  of  doing  it.  Everything  done  in  the  usual  course  of 
the  voyage  must  have  been  foreseen  and  in  contemplation  at  the 
time  the  insurer  engaged.  He  took  the  risk  on  the  supposition 
that  what  was  usual  and  necessary  should  be  done.  In  general, 
what  is  usually  done  by  a  ship  with  such  a  cargo  in  such  a  voyage, 
is  understood  to  be  referred  to  by  every  policy,  and  to  make  a  part 
of  it,  as  much  as  if  it  were  expressed."  "  No  rule,"  says  Parke  in 
his  treatise  on  insurance,  page  30,  "  has  been  more  frequently  fol- 
lowed than  the  usage  of  trade  with  respect  to  particular  voyages 
or  risks,  to  which  the  policy  relates ;  and  the  learned  Judges  have 
always  called  in  the  usage  of  trade,  as  the  ground  on  which  the 
construction  turns."  In  the  case  before  us,  there  is  a  voyage  of  a 
peculiar  kind,  not  from  one  port  to  another,  but  with  liberty  of  the 
globe,  anywhere  and  everywhere.  And  as,  in  a  voyage  to  a  place 
or  a  port,  usage  has  been  called  on  to  show  what  was  meant  by 
the  description  of  such  voyage,  so  may  it  explain  what  was  meant 
by  a  voyage  of  the  description  in  this  policy,  and  to  bring  within 
the  voyage  described  in  the  policy  what,  on  the  face  of  it,  would 
not  be  within  it.  Usage  may  add  a  new  construction,  variant 
from  the  face  of  the  instrument,  as  much  as  if  it  had  been  contained 
in  a  new  clause,  or  by  a  reference  to  it.  We  think,  therefore,  the 
evidence  of  usage  ought  to  have  been  received. 

2.  The  evidence  going  merely  to  show  a  different  contract  on  a 
former  occasion,  and  stating  reasons  for  the  present  one,  but  not 
offering  to  prove  anything  which  occurred  at  the  making  of  the 
policy,  or  was  alleged  by  the  parties,  we  think  was  properly  rejected. 

3.  The  third  item  of  evidence  offered  would  not,  if  admitted, 
make  any  difference  in  the  construction  of  the  policy,  and  there- 
fore, we  think,  was  irrelevant  and  inadmissible. 

New  trial  awarded. 


Hill  against  Humphreys. 

Tender  by  a  common  carrier  to  a  consignee  of  goods  entrusted  to  his  care  must 
be  reasonable  in  respect  to  time,  place  and  manner,  and  this  is  a  question  for  the 
jury.  If  the  goods  be  tendered  after  the  hours  of  business,  or  when  the  consignee 
is  unable  to  receive  them,  such  tender  will  not  discharge  the  carrier. 

THIS  was  an  action  of  assumpsit  brought  in  the  District  Court 
for  the  city  and  county  of  Philadelphia,  by  James  Y.  Humphreys 
against  Hill,  Fish  &  Abbe.  The  defendants  were  common  car- 
riers between  New  York  and  Philadelphia.  The  first  count  in 
the  narr.,  on  which  judgment  was  entered  for  the  plaintiff,  charged 
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the  defendants  with  receiving  at  New  York,  and  not  safely  carry- 
ing from  thence  to  Philadelphia,  and  delivering  to  the  plaintiff  at 
the  latter  place,  certain  goods,  viz.,  16  boxes  and  35  bales  of  rags, 
and  244  bundles  of  paper ;  and  with  injuring  the  said  goods  through 
carelessness  and  negligence.  The  defendants  pleaded  not  guilty, 
with  leave  to  give  the  special  matter  in  evidence. 

It  appeared  that  on  the  4th  of  November  1835,  the  defendants 
received  at  New  York  the  goods  in  question,  to  be  forwarded  to 
Philadelphia,  and  sent  the  following  receipt  to  the  plaintiff: 

Union  Transportation  Line,  between  New  York 

and  Philadelphia,  by  the  Delaware  and  Raritan 

Marks  &  Numbers.      Canal.     For  the  conveyance  of  merchandise, 

J.  Y.  Humphreys        specie,  baggage,  &c.  &c.,  and  insurance  effected 

aPer  whenever  required  on  any  package  to  its  full 

amount  of  value. 

HILL,  FISH  &  ABBE,  Agents. 
Office  in  New  York,  No.  31  Washington  street. 
Office  in  Philadelphia,  foot  of  Chestnut  street. 

NEW  YORK,  November  4,  1835. 

Received  from  J.  Seymour  &  Sons,  on  board  the  barge  Gram- 
pus, 16  boxes,  35  bales  rags,  and  245  bundles  paper,  marked  as 
per  margin,  which  we  promise  to  forward  (dangers  of  fire,  break- 
age, leakage,  and  all  and  every  other  unavoidable  dangers  and 
accidents  of  whatever  nature  and  kind  excepted,  and  not  holding 
ourselves  responsible  if  lost,  stolen  or  damaged,  beyond  the  value 
of  $200  per  package,  unless  insured  by  mutual  agreement)  to  J. 
Y.  Humphreys,  upon  presenting  this  receipt  at  our  office,  foot  of 
Chestnut  street,  south  side,  and  paying  freight  therefor. 

For  Agents.  H.  HUTCHINS. 

Boxes  5  cts  per  foot.     Rags  4  each.     Paper  3  and  6  each. 

The  articles  mentioned  in  the  receipt  were  sent  from  New  York 
in  the  Grampus,  and  arrived  at  Chestnut  street  wharf  on  the  7th 
of  November,  between  10  and  11  o'clock  A.  M.  The  boxes  and 
paper  were  landed  about  noon,  and  two  or  three  dray-loads  sent 
to  the  plaintiff  between  1  and  2  o'clock  P.  M.  About  half-past  4 
o'clock,  four  loads  of  the  rags  were  sent  to  the  plaintiff's  store, 
which  was  locked,  and  the  clerk  refused  to  receive  them,  alleging 
that  it  was  too  late.  The  draymen  then  took  the  rags  back  to  the 
wharf.  The  defendants'  store  was  filled  with  the  boxes  and  paper, 
and  the  rags  were  placed  upon  the  planked  platform  of  the  wharf, 
and  covered  with  a  tarpaulin  and  boards.  That  night  and  the 
next  day  the  rain  injured  the  rags,  for  which  injury  this  suit  was 
brought.  The  testimony  was  contradictory  as  to  the  time  the 
rags  were  sent  to  the  plaintiff,  his  witnesses  stating  that  it  was  as 
late  as  half-past  5  o'clock,  and  after  dark,  and  denying  that  boxes 
or  paper  were  sent  up  that  day ;  and  the  defendants'  witnesses 
stating  that  it  was  as  early  as  half-past  4  o'clock,  and  before  sunset. 
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The  defendants  requested  the  court  to  charge  the  jury: 

1.  That  the  defendants  were  not  bound  by  the  bill  of  lading  to 
deliver  the  goods  personally  to  the  plaintiff,  but  that  their  liability 
ceased  when  the  goods  were  landed  at  the  usual  wharf. 

2.  That  the  defendants  are  not  liable  for  any  injury  the  goods 
may  have  sustained  after  they  were  landed  at  the  usual  wharf, 
and  notice  of  their  arrival  given  to  the  plaintiff. 

3.  That  the  plaintiff  cannot  recover  for  any  injury  the  goods 
may  have  sustained  after  his  refusal  to  receive  them  on  Saturday 
afternoon. 

4.  That  if  the  jury  believe  that  plaintiff's  drayman  was  instruct- 
ed to  watch  for  the  rags  coming  out,  and  to  bring  them  up  as  soon 
as  landed,  and  he  neglected  to  do  so,  then  and  in  that  case  the 
defendants  are  not  liable  for  any  injury  the  rags  sustained  by  being 
left  on  the  wharf. 

5.  That  if  the  jury  believe  that  any  boxes  or  other  goods  which 
came  in  the  Grampus,  were  sent  either  to  the  plaintiff's  store  in 
Church  alley  or  Commerce  street  on  Saturday,  it  was  sufficient 
notice  of  the  arrival  of  the  rags. 

The  court  charged  as  follows : 

The  defendants  contend  that  in  point  of  law  their  responsibility 
ceased  upon  the  arrival  of  the  goods  and  their  delivery  on  the 
wharf,  with  notice  to  the  plaintiff;  and  they  say  that  in  point  of 
fact  the  plaintiff  had  notice.  The  plaintiff  admits  that  the  landing 
of  the  goods  on  the  wharf,  with  a  legal,  reasonable  notice  to  him 
of  the  fact,  would  be  a  delivery  of  them  ;  but  he  contends  that,  in 
point  of  fact,  legal  or  reasonable  notice  of  the  landing  was  not 
given.  So  far  as  the  parties  have  agreed  upon  the  law  of  their 
case,  there  is  no  occasion  for  me  to  express  an  opinion,  and  I  con- 
ceive that  there  is  no  real  difference  between  them.  If  any  notice 
of  the  landing  be  necessary  to  discharge  the  defendants  from  their 
responsibility,  it  is  very  certain  that  it  must  be  legal  and  reason- 
able ;  and  the  plaintiff  admits  that  a  landing  of  the  goods  upon  the 
wharf,  with  legal  and  reasonable  notice  of  the  fact,  would  amount 
to  a  delivery  of  them  to  him.  But  the  plaintiff  contends  that  what 
is  legal  and  reasonable  notice,  is  a  question  of  law  which  the  court 
should  decide.  I  do  not  think  so.  The  object  of  notice  must  be 
to  give  the  consignee  a  reasonable  opportunity  to  take  the  goods 
away,  and  to  hold  the  carrier  responsible  to  continue  his  care  over 
them  until  the  consignee  can  take  them  into  his  own  custody;  and 
if  this  is  the  reason  of  the  rule,  it  is  obvious  that  the  reasonable- 
ness of  the  notice  must  depend  upon  the  circumstances,  such  as  the 
distance  of  the  consignees'  place  of  business  from  the  place  of  land- 
ing, the  bulk  or  quantity  of  the  goods,  and  the  like.  It  is  a  matter, 
therefore,  which  must  be  decided  on  the  evidence. 

You  will  therefore  inquire,  1.  Whether  the  defendants  gave  any 
notice  to  the  plaintiff  of  the  arrival  of  these  goods  previously  to  the 
injury  done  to  them.  2.  Whether  the  notice,  if  given,  was  rea- 

V.  — L* 
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sonable  and  fair;  such  as  ought  to  throw  the  loss  complained  of 
upon  the  plaintiff,  in  consequence  of  his  inattention  to  it.  If  you 
should  think  the  boxes  were  delivered  on  Saturday  to  the  plaintiff, 
between  12  o'clock  M.  and  2  o'clock  P.  M.,  then  you  will  consider 
whether  [taking  that  as  notice]  it  would  allow  a  reasonable  time 
for  the  plaintiff  to  remove  the  rags  that  day.  They  were  taken 
out  of  the  barge  after  the  boxes  and  bundles,  and  the  sun  set  a 
little  after  5  o'clock.  There  were  thirty-five  bundles  of  the  rags. 
I  submit  it  to  you  to  consider  whether  the  notice,  to  be  reasonable, 
should  not  have  been  such  as  to  enable  the  plaintiff  to  remove  the 
goods  to  his  storehouse  by  daylight.  If  you  should  find  that  none 
of  the  boxes  were  delivered  that  day,  then  the  next  evidence  of 
notice  is  that  of  the  sending  of  the  four  dray-loads  of  rags.  There 
is  a  discrepancy  in  the  testimony ;  but  take  the  weight  of  the  tes- 
timony to  be,  that  the  drays  left  the  wharf  at  half-past  4  o'clock, 
and  that,  on  their  arriving  at  the  store,  the  plaintiff  had  notice 
that  his  goods  were  on  the  wharf;  would  that  be  reasonable  notice, 
and  such  as  should  subject  him  to  all  risks,  if  he  did  not  send  for 
the  residue  that  night  ?  Or  suppose  the  sending  of  these  dray- 
loads  an  offer  of  the  defendants  to  deliver  the  whole  thirty-five 
bales  that  night ;  the  first  eight  or  twelve  of  which  were  then 
offered  to  be  delivered.  It  is  on  this  view  of  the  evidence  that  I 
suppose  the  second  point  of  the  defendants  rests,  to  wit,  that  if  the 
plaintiff  refused  to  receive  the  rags,  either  from  inability  or  any 
other  cause,  they  remained  on  the  wharf  at  his  risk.  But  this 
proposition  of  the  defendants  cannot  be  maintained.  If  it  was  the 
right  of  the  plaintiff  to  have  reasonable  notice  of  the  landing  of  the 
goods,  so  that  he  might  conveniently  remove  them  to  his  own  store, 
and  the  defendants  neglected  to  give  such  notice,  it  would  be 
inconsistent  with  that  right  to  allow  the  defendants  to  repair  their 
own  neglect  by  an  unseasonable  delivery  of  the  goods  themselves. 
Is  it  reasonable  to  compel  the  consignee  of  bulky  heavy  goods,  at 
any  hour  and  under  any  circumstances,  without  any  forewarning, 
to  receive  them,  or,  if  he  will  not  or  cannot,  run  all  risks  ?  The 
law  is  that  the  carrier  must  not  leave  the  goods  on  the  wharf,  even 
though  there  be 'an  inability  or  refusal  of  the  consignee  to  receive 
them.  He  ought  to  take  proper  care  of  them  until  delivered.  The 
carrier  has  it  in  his  power  to  unlade  in  such  a  manner  as  to  allow 
a  reasonable  notice  to  the  consignees,  and  by  so  doing  avoid  the 
necessity  of  storing  them.  But  if  he  chooses  for  any  reason  to 
discharge  the  goods  more  rapidly,  he  must  continue  his  care  of 
them  till  a  reasonable  opportunity  has  been  given  to  the  consignee 
to  take  them. 

You  will  then  inquire,  first,  when  the  plaintiff  had  notice  of  the 
arrival  of  these  goods  ?  and  secondly,  whether  the  notice  was  rea- 
sonable ?  If  you  think  reasonable  notice  was  given,  find  a  verdict 
for  the  defendants.  If  you  think  no  notice  was  given,  or  that  the 
notice  given  was  too  short,  then  inquire  whether  these  rags  were 
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damaged,  and  how  much  they  were  damaged,  and  bring  in  your 
verdict  accordingly. 
Defendants'  first  point : 

1.  That  they  were  not  bound  by  the  bill  of  lading  to  deliver  the 
goods  personally  to  the  plaintiff,  but  that  their  liability  ceased 
when  the  goods  were  landed  at  the  usual  wharf.     Answer :  The 
plaintiff  admits  that  the  defendants  were  not  bound  to  deliver  the 
goods  to  him  personally,  and  it  is  unnecessary,  therefore,  to  ex- 
press an  opinion  upon  this  part  of  the  proposition.     The  parties 
agree  that  such  was  the  effect  of  the  contract.     But  as  to  the 
second  part  of  this  proposition,  the  liability  of  the  defendants  did 
not  cease  when  they  landed  the  goods  on  the  usual  wharf,  unless 
they  gave  reasonable  notice  of  the  landing  to  the  plaintiff. 

2.  That  if  the  jury  believe  that  the  plaintiff's  drayman  was 
instructed  to  watch  for  the  rags  coming  out,  and  to  bring  them  up 
as  soon  as  landed,  and  he  neglected  to  do  so,  then  and  in  that  case 
the  defendants  are  not  liable  for  any  injury  the  rags  sustained  by 
being  left  on  the  wharf.     Answer :  Any  direction  which  the  plain- 
tiff gave  to  his  agents  or  servants  would  not  exonerate  the  defend- 
ants from  their  liability  to  see  that  notice  was  given  to  the  plaintiff 
of  the  landing  of  his  goods. 

3.  That  if  the  defendants  used  reasonable  care  and  diligence  in 
securing  these  goods  after  they  were  returned,  they  are  discharged. 
The  court  answered  this  proposition  affirmatively,  but  said  it  was 
a  question  of  fact  whether  they  did  use  such  care. 

Errors  assigned : 

1.  The  court  erred  in  not  answering  the  defendants'  first  point 
fully,  and  in  instructing  the  jury  that  the  liability  of  defendants 
did  not  cease  when  they  landed  the  goods  on  the  usual  wharf, 
unless  they  gave  reasonable  notice  of  the  landing  to  the  plaintiff. 

2.  In  not  answering  the  defendants'  second  and  third  points 
fully ;  and  in  instructing  the  jury  that  if  the  plaintiff  refused  to 
receive  the  rags,  either  from  inability  or  any  other  cause,  they 
nevertheless  did  not  remain  on  the  wharf  at  his  (plaintiff's)  risk; 
and  in  instructing  them  that  the  carrier  must  not  leave  the  goods 
on  the  wharf,  even  though  there  be  an  inability  or  refusal  of  the 
consignee  to  receive  them;  but  that  he  ought  to  take  proper  care 
of  them  until  delivered. 

3.  In  declining  to  answer  defendants'  fourth  point  as  requested, 
but  on  the  contrary  instructing  the  jury  that  any  direction  which 
the  plaintiff  gave  to  his  agents  or  servants,  would  not  exonerate 
the  defendants  from  the  liability  to  see  that  notice  was  given  to 
the  plaintiff  of  the  landing  of  his  goods. 

4.  In  not  answering  defendants'  fifth  point  as  requested,  but  on 
the  contrary  instructing  the  jury  that  if  they  should  think  the 
boxes  were  delivered  on  Saturday  to  the  plaintiff,  between  12 
o'clock  M.  and  2  o'clock  P.  M.,  that  then  they  would  consider 
whether,  taking  that  as  notice,  it  would  allow  a  reasonable  time 
for  the  plaintiff  to  remove  the  rags  that  day. 
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Perkins,  for  plaintiff  in  error. 

The  case  of  Cope  v.  Cordova,  (1  RawleSOS),  settles  the  principle 
that  the  carrier's  liability  ceases  when  the  goods  are  delivered  at 
the  usual  wharf.  The  following  cases  support  it :  4  71  R.  581 ;  5 
T.  R.  398 ;  4  B.  $  P.  16;  2  Sir.  1236 ;  8  Taunt.  443 ;  8  Cow.  223 ; 
4  Pick.  370;  4  Pern.  /?.  21 ;  4  .Bz'ng-.  JV.  C.  314.  By  the  terms 
of  the  receipt,  the  goods  were  to  be  delivered  at  Chestnut  street 
wharf. 

W.  Smith,  contra. 

The  case  of  Eagle  v.  White,  (6  Whart.  505),  decides  the  princi- 
ples of  this  case  fully.  Tender  by  the  carrier  must  be  at  a  proper 
time,  manner  and  place ;  and  this  is  a  question  for  the  jury.  Here 
the  plaintiff's  place  of  business  was  closed  when  the  goods  were 
sent  up,  and  it  was  too  late  to  stow  them  away,  as  all  his  hands 
had  gone. 

The  rule  that  there  must  be  reasonable  notice  to  the  consignee 
of  the  arrival,  applies  to  cases  of  commerce  between  different 
States.  4  Pick.  371 ;  3  Louis.  225 ;  17  Wend.  305 ;  4  Bing.  JV.  C. 
314;  Story  on  Bailm.  347.  The  responsibility  of  the  carrier  con- 
tinues until  there  be  due  delivery.  26  Wend.  591. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  is  not  a  question  whether  a  delivery  at  the 
wharf,  which  is  the  usual  place  of  delivery,  with  notice  to  the 
consignee,  is  a  delivery  to  the  consignee,  as  was  ruled  in  Cope  v. 
Cordova,  (1  Rawle  203),  in  relation  to  goods  coming  from  a  foreign 
port.  For  here  the  carrier  undertook  to  deliver  the  goods  to  the 
consignee,  who  refused  to  receive  them,  and,  being  taken  back, 
they  were  damaged  by  the  rain.  The  question  is,  whether  the 
consignee  was  bound  to  receive  the  rags ;  and  that  depends  upon 
whether  the  delivery  was  reasonable  in  respect  to  time,  place  and 
manner.  This  was  a  question  for  the  jury,  depending  on  all  the 
circumstances  attending  the  transaction.  If  the  goods  were  ten- 
dered late  in  the  day,  at  the  termination  of  the  hours  of  business, 
and  when  the  consignee  had  dismissed  his  hands,  and  was  inca- 
pable of  receiving  and  putting  away  the  goods,  then  the  delivery 
was  unreasonable  as  to  time,  and  the  consignee  was  guilty  of  no 
fault  or  laches  in  refusing  them.  The  duty  of  the  carrier  in  such 
case  was  to  take  them  back,  and  keep  them  safely  under  all  his 
responsibilities  as  carrier,  in  a  store,  or  under  safe  custody.  Such 
a  delivery  did  not  discharge  him  from  his  liability  as  carrier,  and 
.the  damage  which  ensued  must  be  borne  by  him.  AJ1  the  cir- 
cumstances were  for  the  consideration  of  the  jury,  and  were  left 
to  them  to  determine  on  the  reasonableness  of  the  notice  of  delivery. 
We  therefore  see  no  error  in  the  charge  of  the  court. 

Judgment  affirmed. 


CASES 


THE  SUPREME  COURT 


PENNSYLVANIA. 


EASTERN    DISTRICT,   MARCH  TERM,   1843. 


Jamison  against  M'Credy. 

Two  tenants  in  common,  owners  of  12  acres  of  ground,  through  which  they 
had  dug  a  race  or  canal  from  the  river  Schuylkill  and  divided  the  property  by  a 
boundary  crossing  the  canal,  reserving  to  each  his  heirs  and  assigns  the  common 
use  and  privilege  of  the  canal  or  race  as  thereafter  mentioned.  By  a  subsequent 
clause  they  declared  the  same  should  be  and  remain  for  the  common  use  and 
privilege  of  the  respective  parties,  their  heirs  and  assigns,  tenants  and  occupiers 
of  the  respective  lots  of  ground,  through  which  the  same  parsed,  as  a  passage  for 
scows  or  boats  and  rafts  and  for  the  introduction  of  the  Schuylkill  water  from  the 
dam  for  the  use  of  the  respective  premises,  but  neither  of  them  their  heirs  or  as- 
signs should  at  any  time  thereafter  use  more  than  one  full  equal  half  part  of  the 
water  power  of  the  said  river,  to  which  they  previously  were  jointly  entitled,  nor 
would  they,  their  heirs,  &c.  put  or  suffer  or  permit  to  be  put  thereon  any  boat, 
scow  or  raft  of  larger  dimensions  than  would  admit  another  of  equal  dimensions 
freely  to  pass  it;  and  that  neither  of  them  their  heirs,  &c.  should  or  would  permit 
or  suffer  the  water  or  water  power,  to  which  they  were  respectively  entitled  as 
aforesaid,  to  be  used  or  applied  otherwise  than  upon  their  respective  lots,  nor 
carry  on  or  permit  or  suffer  to  be  carried  on  upon  the  same  lots  the  manufacture 
of  gunpowder  or  any  part  of  the  process  of  the  manufacture  of  that  article. 

Held,  1.  That  this  deed  did  not  give  to  a  party  the  right  to  carry  coal  along  the 
canal  and  load  it  on  his  half  of  the  premises  for  the  supply  of  a  steam-mill  occu- 
pied by  him,  situated  on  another  and  distinct  lot  in  the  neighbourhood. 

2.  That  the  privilege  of  the  canal  under  this  partition  was  not  a  personal  one, 
but  appurtenant  to  the  property  divided. 
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3.  That  in  a  suit  for  a  misuser  of  the  privilege,  it  is  no  answer  that  the  plain- 
tiff was  guilty  of  a  similar  misuser. 

ERROR  to  the  Common  Pleas  of  Montgomery  county,  where 
an  action  on  the  case  was  brought  by  Bernard  M'Credy  against 
Samuel  Jamison,  in  which  a  verdict  and  judgment  were  rendered 
for  the  plaintiff. 

Samuel  R.  Wood  and  the  plaintiff,  M'Credy,  were  tenants  in 
common  of  the  Norristown  Mills  and  about  12  acres  of  ground. 
Being  desirous  of  dividing  the  property,  they  made  a  deed  of  par- 
tition on  the  30th  of  January  1826,  on  the  construction  of  which 
the  present  question  arose.  Before  its  execution  they  had  cut  a 
race  or  canal  through  the  property,  and  in  the  deed  of  partition 
they  marked  out  and  established  a  boundary  across  the  race  by 
which, M'Credy  took  the  upper  part  of  the  canal  and  Wood  the 
lower  part.  Subsequently  Wood's  interest  was  sold  by  the  sheriff 
to  John  Savage,  who  died,  and  his  executors  leased  it  to  the  de- 
fendant Jamison.  In  addition  to  this  property,  Jamison  rented  a 
steam-mill  situate  on  other  ground  in  the  neighbourhood,  and  after 
notice  from  the  plaintiff  hauled  to  this  mill  coal  brought  along  the 
canal  in  boats  and  landed  from  the  boats  on  Jamison's  portion  of 
the  12  acres.  The  plaintiff  alleged  that  this  was  a  misuser  of  the 
canal ;  the  defendant  not  being  authorized  to  bring  in  boats  along 
the  canal  any  coal  except  what  was  used  on  the  premises  con- 
tained in  the  deed.  It  was  proved  on  the  part  of  the  defendant 
that  M'Credy  unloaded  lumber  and  everything  he  wanted  on  his 
premises,  and  supplied  in  this  way  with  coal  some  of  his  hands 
who  did  not  live  in  his  houses. 

By  the  above-mentioned  deed  of  partition  of  the  30th  of  Janu- 
ary 1826,  the  parties  thereto,  after  certain  recitals,  made  partition 
and  division  between  them  of  the  premises  therein  described,  being 
a  grist-mill,  saw-mill,  and  tract  of  land  situate  in  the  borough  of 
Norristown,  bounded  by  the  river  Schuylkill,  by  lands  of  Mathias 
Holstein  and  others,  containing  14  acres  and  20  perches,  each 
allotting  and  assigning  to  the  other,  in  fee,  his  separate  portion 
thereof,  in  severally — Samuel  R.  Wood  reserving,  on  his  part,  as 
follows  :  "  excepting  and  always  reserving  nevertheless,  unto  the 
said  Samuel  R.  Wood,  his  heirs  and  assigns,  the  one  full  equal 
half  of  all  the  water  and  water  rights  of  the  river  Schuylkill,  to 
which  they  the  said  parties  hereto  at  and  immediately  before  the 
execution  of  these  presents  were  jointly  entitled,  and  excepting 
and  reserving  also  to  the  said  Samuel  R.  Wood,  his  heirs  and 
assigns,  the  common  use  and  privilege  of  the  canal  or  race" — and 
Bernard  M'Credy  and  Martha  his  wife,  on  their  part,  reserving 
as  follows:  "excepting  and  reserving  nevertheless,  unto  the  said 
Bernard  M'Credy,  his  heirs  and  assigns,  the  one  full  equal  half 
part  of  all  the  water  and  water  rights  of  the  river  Schuylkill,  to 
which  they  the  said  parties  hereto  at  and  immediately  before  the 
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execution  of  these  presents  were  jointly  entitled,  and  excepting 
and  reserving  also  to  the  said  Bernard  M'Credy,  his  heirs  and 
assigns,  the  common  use  and  privilege  of  the  canal  or  race,  as 
hereinafter  mentioned."  And  after  the  usual  clause  of  warranty, 
the  parties  covenant  and  agree  as  follows : 

"And  they,  the  said  Samuel  R.  Wood  and  Bernard  M'Credy, 
for  themselves,  their  respective  heirs,  executors,  administrators 
and  assigns,  do  hereby  mutually  covenant  and  agree  with  each 
other  in  manner  following:  that  is  to  say,  That  they,  the  said 
Samuel  R.  Wood  and  Bernard  M'Credy,  their  respective  heirs 
and  assigns,  at  their  equal  and  joint,  expense,  shall  and  will  cause 
the  canal  or  race  through  their  respective  lots  from  the  dam  to 
De  Kalb  street,  to  be  widened  so  as  to  take  in  one  half  of  the  river 
Schuylkill  when  the  water  thereof  is  at  its  lowest  stage,  and  to  be 
walled  from  the  bottom  to  the  height  of  six  inches  above  the  level 
of  the  water  in  the  dam,  which  said  canal  or  race  so  widened  with 
the  head  gates  thereto  belonging,  shall  at  all  times  for  ever  be  kept 
in  good  order  at  the  equal  and  joint  expense  of  the  said  Samuel  R. 
Wood  and  Bernard  M'Credy,  their  respective  heirs  and  assigns, 
and  the  same  shall  be  and  remain  for  the  common  use  and  privi- 
lege of  the  said  Samuel  R.  Wood  and  Bernard  M'Credy,  their 
respective  heirs  and  assigns,  owners,  tenants  and  occupiers  of  their 
respective  lots  of  ground  through  which  the  said  canal  or  race 
passes,  as  a  passage  for  scows  or  boats  and  rafts,  and  for  the  intro- 
duction of  the  Schuylkill  water  from  the  dam  for  the  use  of  their 
respective  premises,  but  neither  of  them,  the  said  Samuel  R.  Wood 
or  Bernard  M'Credy,  their  respective  heirs  or  assigns,  shall  at  any 
time  hereafter  use  more  than  one  full  equal  half  part  of  the  water 
power  of  the  said  river,  to  which  they,  previous  to  the  execution 
of  these  presents,  were  jointly  entitled,  nor  will  they,  the  said 
parties  hereto,  their  respective  heirs  or  assigns,  at  any  time  here- 
after, put  or  suffer  or  permit  to  be  put  on  the  said  canal  or  race, 
any  boat,  scow,  or  raft  of  larger  dimensions,  than  will  admit  an- 
other of  equal  dimensions  freely  to  pass  it,  and  it  is  further  mutu- 
ally agreed  by  and  between  the  said  parties  hereto,  that  neither 
of  them,  their  respective  heirs  or  assigns,  shall  or  will  at  any  time 
or  times  hereafter,  permit  or  suffer  the  water  or  water  power  to 
which  they  respectively  are  entitled  as  aforesaid,  to  be  used  or 
applied  otherwise  than  upon  their  said  respective  lots,  between  the 
dam  and  De  Kalb  street,  nor  will  they,  the  said  parties,  their  re- 
spective heirs  or  assigns,  at  any  time  or  times  hereafter,  carry  on, 
or  permit,  or  suffer  to  be  carried  on  upon  the  same  lots,  the  manu- 
facture of  gunpowder,  or  any  part  of  the  process  of  the  manufac- 
ture of  that  article.." 

The  court  below  (BURNSIDE,  President)  charged  the  jury  as 
follows : 

These  covenants  run  with  the  land,  and  the  great  principle 
which  will  govern  their  construction  is  the  intention  of  the  parties. 
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What  was  the  object  in  mutually  digging  and  maintaining  this 
large  race?— It  was,  in  the  opinion  of  the  court,  for  the  use  of  the 
water-power  on  the  lots.  The  race  had  another  object,  that  it 
should  be  used  as  a  navigation  for  all  necessary  purposes  connected 
with  the  lots  for  the  use  of  the  owners  in  the  occupation  of  the 
lots,  to  use  scows,  boats  and  rafts,  which  may  be  necessary  for  the 
owners  of  the  lots,  tenants  and  occupiers  thereof.  The  defendant 
takes  the  broad  ground,  and  contends  they  have  a  right  to  use  the 
race  for  all  purposes  of  navigation,  and  to  convert  it  into  a  canal 
for  all  navigable  purposes.  To  this  construction  the  court  cannot 
concede.  Its  first  object  was  a  race  for  water-power.  Its  second 
object  was  a  canal  for  all  purposes  connected  with  the  lots  and  the 
works  thereon.  M'Credy  is  to  be  at  half  the  expense  of  keeping 
up  the  race.  Could  he  ever  have  agreed  to  that  if  the  race  was 
to  be  changed  into  coal  navigation  ?  Besides,  the  race  is  not  cal- 
culated for  that  purpose ;  the  gates  must  be  shut,  and  kept  shut, 
when  there  is  a  rise  in  the  river.  Suppose  Jamison  was  not  the 
renter  of  the  Savage  lot,  could  he  use  this  race  to  carry  coal  to  the 
steam  mill  ?  Most  certainly  he  could  not.  Could  Jamison  lease 
his  steam  mill  and  give  his  lessee  a  right  to  bring  coal  down  the 
race?  Assuredly  he  could  not.  Then  why  shall  he  have  the 
privilege  1  Because  he  is  the  renter  of  the  Savage  lot,  shall  he 
convert  the  race  into  a  purpose  not  within  the  covenants  or  inten- 
tion of  the  grant?  It  is  contended  by  the  defendant  that  there  is 
no  restriction  against  a  coal-yard  for  general  purposes,  and  only 
a  restriction  against  erecting  powder  mills.  This  is  true.  But  to 
convert  the  race  into  a  canal  for  the  purpose  of  coal  navigation, 
besides  what  is  necessary  for  the  use  of  the  lots,  is,  in  the  opinion 
of  the  court,  changing  the  whole  nature  of  the  grant.  If  you  find, 
and  it  is  not  disputed,  that  the  defendant  Jamison  used  this  navi- 
gation for  the  purpose  of  supplying  a  steam  mill  not  on  the  pre- 
mises, it  is  a  misuser  of  the  grant  and  partition  between  the 
parties,  for  which  an  action  on  the  case  will  lie.  This  construc- 
tion is  necessary  for  the  protection  of  the  owner  of  the  lower  lot. 
As  to  the  damages,  that  is  for  you.  It  is  not  an  action  for  heavy 
damages.  It  is  an  action  to  settle  the  law :  to  have  the  rights  of 
the  parties  defined.  You  will  judge  of  it. 
The  defendant  excepted  to  the  charge. 
Errors  assigned : 

1.  The  court  erred  and  misled  the  jury  in  charging  them  as 
follows :  "  Suppose  Jamison  was  not  the  renter  of  the  Savage  lot, 
could  he  use  this  race  to  carry  coal  to  the  steam  mill  ?  Most  cer- 
tainly he  could  not.  Could  Jamison  lease  his  steam  mill  and  give 
his  lessee  a  right  to  bring  coal  down  the  race?  Assuredly  he 
could  not.  It  is  contended  by  the  defendant  that  there  is  no  re- 
striction against  a  coal-yard  for  general  purposes,  and  only  a  re- 
striction against  erecting  powder  mills.  This  is  true.  *But  to 
convert  the  race  into  a  canal  for  the  purpose  of  coal  navigation, 
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besides  what  is  necessary  for  the  use  of  the  lots,  is,  in  the  opinion 
of  the  court,  changing  the  whole  nature  of  the  grant.  If  you  find, 
(and  it  is  not  disputed,)  that  defendant  Jamison  used  this  naviga- 
tion for  the  purpose  of  supplying  a  steam  mill  not  on  the  premises, 
it  is  a  misuser  of  the  grant  and  partition  between  the  parties  for 
which  an  action  on  the  case  will  lie.  This  construction  is  neces- 
sary for  the  protection  of  the  owner  of  the  lot."  , •.' •' 

2.  The  court,  in  their  charge  to  the  jury,  gave  a  wrong  con- 
struction to  the  deed  of  partition  in  evidence. 

Freedley  and  /.  W.  Ashmead,  for  the  plaintiff  in  error. 

It  is  not  important  now  to  consider  the  evidence  returned  with 
the  record,  because  the  great  question,  after  all,  is  the  construction 
of  the  deed  of  partition.  We  may,  however,  be  suffered  to  remark, 
that  upon  the  evidence  which  appears  to  have  been  given  at  the 
trial,  it  is  difficult  to  understand  how  the  plaintiff  obtained  a  ver- 
dict at  all ;  for  M'Credy  used  the  canal  for  the  very  same  purposes 
to  which  it  was  applied  by  Jamison,  and  of  which  he  now  com- 
plains. It  was  proved  that  Jamison  brought  in  the  boats  used 
upon  this  canal,  coal,  which  he  afterwards  hauled  to  and  used 
upon  his  steam  mill  not  upon  the  premises.  The  cross-examina- 
tion of  the  first  witness  offered  by  M'Credy,  showed  that  "  M'Credy 
unloads  lumber  and  everything  he  wants  there ;  had  some  hands 
who  did  not  live  in  his  houses  ;  supplied  them  with  coal."  In  this^ 
particular,  therefore,  if  the  consumption  of  the  coal  should  have 
been  upon  the  premises,  both  the  plaintiff  and  defendant  have  mis- 
used the  grant,  and  M'Credy  surely  had  no  right  to  complain. 

We  contend,  1st,  on  the  part  of  the  plaintiff  in  error,  that  the 
meaning  of  the  instrument  is,  that  the  race  or  canal  is  to  remain 
for  ever  as  a  passage  way  for  the  common  use  and  privilege  of  the 
owners  of  the  property  embraced  in  the  deed  of  partition,  and  also 
for  the  use  of  the  tenants  and  occupiers  of  the  lots,  with  this  re- 
striction ;  that  neither  owners,  tenants  nor  occupiers  shall  put  on 
the  race  or  canal  any  boat  of  larger  dimensions  than  will  admit 
another  of  equal  dimensions  freely  to  pass  it;  and,  2d,  that  each 
party  is  entitled  to  the  use  of  one  half  the  water  and  water-power ; 
which  water  and  water  power  is  to  be  used  and  applied  only 
upon  the  respective  lots. 

Two  cases  were  cited  on  the  part  of  the  defendant  in  error, 
which,  it  is  supposed,  establish  principles  in  opposition  to  the  con- 
struction which  we  propose  to  put  upon  the  deed  of  partition. 
They  are  the  cases  of  the  Lazaretto  Road,  (1  Ash.  424),  and  Kirk- 
ham  v.  Sharp,  (1  Whart.  323).  The  principle  settled  by  these 
cases  is,  that  if  a  party  have  a  right  of  way  appurtenant  to  land 
he  cannot,  by  attaching  other  land  to  it,  use  this  way  to  pass 
through  all ;  and  that  the  extension  of  a  right  of  way  to  objects 
not  originally  contemplated  by  the  parties,  is  looked  upon  unfa- 
vourably by  the  law.  These  principles  are  so  obviously  sound 
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that  we  will  not  venture  to  question  their  propriety.     But  surely, 
they  have  no  reference  to  the  present  case,  because  it  is  not  pro- 
posed to  extend  the  right  to  use  the  canal,  if  it  is  to  be  considered 
as  a  right  of  way,  to  the  owner  of  any  land  but  that  which  was 
embraced  in  the  deed  of  partition.     Jamison,  as  a   tenant  and 
occupier  of  the  Savage  lot,  however,  had  a  right  to  use  this  canal 
for  the  passage  of  his  boats :  it  was  given  to  him  by  the  deed  of 
partition,  and  if  he  brought  coal  down  the  canal  and  placed  it  on 
his  landing,  he  had  a  perfect  right  to  dispose  of  it  to  any  one  who 
was  willing  to  become  the  purchaser,  or  to  use  it  and  consume  it 
himself  where  he  pleased.     His  right  of  navigation  was  restricted 
by  a  single  provision  only,  that  his  boats  should  be  of  a  size  suffi- 
ciently small  to  enable  others  freely  to  pass  them.     There  is  no- 
thing which  confines  the  use  of  what  is  brought  in  the  boats  to  the 
premises,  and  the  mere  ownership  of  the  boats  is  regulated,  to  wit, 
that  they  shall  belong  to  the  parties  who  are  the  owners,  tenants 
and  occupiers  of  the  land  mentioned  in  the  deed  of  partition. 
Jamison  having  rented  a  part  of  the  Savage  lot,  has  just  as  much 
right  freely  to  use  this  navigation  during  the  continuance  of  his 
lease,  as  if  he  were  the  owner  of  the  whole.     The  case  of  Watson 
v.  Bioren,  (1  Serg.  <^  Rawle  227),  decides  that  where  land  is  granted 
with  a  right  of  way,  the  right  is  appurtenant  to  every  part  of  the 
land,  and  the  grantee  of  any  part,  no  matter  how  small,  is  entitled 
to  use  it.     This  case  proves  conclusively  that  Jamison  is  as  fully 
entitled  to  the  use  of  this  canal  as  is  M'Credy  or  any  other  party. 
But  cases  upon  the  construction  of  deeds  are  of  little  authority, 
inasmuch  as  parties  may  enlarge  or  restrict  their  grants  as  they 
please.     Hence,  it  always  resolves  itself  at  last  into  the  question 
of  what  is  the  meaning  and  intention  of  the  parties.     This,  as  a 
general  rule,  must  be  drawn  very  much,  if  not  exclusively,  from 
the  four  corners  of  the  deed  itself.     It  is  therefore  of  little  use  to 
cite  authorities  upon  this  point,  as  the  only  question  for  decision 
is,  what  was  the  intention  of  the  parties  at  the  time  they  executed 
the  deed  of  partition?     Now  there  are  some  rules  of  construction 
which  it  is  important  to  consider,  and  which  are  collected  and 
arranged  in  Comyn  on  Contracts  36.     The  general  principle  is, 
that  the  construction  must  be  according  to  the  meaning  of  the 
parties  making  the  agreement,  as  collected  from  the  terms  used  in 
it.     If  the  intent  be  plain  and  clear,  we  ought  to  put  such  a  con- 
struction upon  the  doubtful  words  of  a  deed  as  will  best  answer 
the  intention  of  the  parties,  and  reject  that  construction  which 
manifestly  tends  to  overturn  and  destroy  it.     These  rules  are  the 
same  at  law  and  in  equity,  and  it  is  only  necessary  to  apply  them 
to  the  interpretation  of  this  deed  of  partition. 

The  question  therefore  is,  what  intention  had  the  parties  in  view 
when  they  executed  the  deed  of  partition  in  1826?  An  analysis 
of  this  deed  has  already  been  submitted,  and,  from  its  provisions, 
it  seems  clear  to  me  that  the  parties  had  two  objects  in  view :  1. 
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To  use  the  canal  or  race  as  a  passage  for  scows,  boats  and  rafts ; 
2.  To  use  it  as  a  race  for  water-power.  In  reference  to  the  first 
purpose  suggested,  that  of  a  passage-way  for  boats,  scows  and 
rafts,  but  a  single  restriction  has  been  placed  upon  it,  viz.,  "  that 
they  would  not  permit  or  suffer  to  be  put  upon  the  canal  or  race, 
any  boat  of  larger  dimensions  than  would  admit  another  of  equal 
dimensions  freely  to  pass  it."  The  right  to  use  it  "  for  ever"  is  not 
only  expressly  given  to  the  owners  of  the  lots,  but  is  also  expressly 
granted  to  the  tenants  and  occupiers  thereof.  There  is  nothing 
which  can  operate  in  any  degree  as  a  limitation  upon  the  cargoes 
of  the  boats,  or  which  points  out  what  shall  be  done  with  the  arti- 
cles brought  in  them.  If  the  cargo  be  coal,  where  is  the  clause 
which  makes  it  necessary  that  it  should  be  consumed  upon  the 
premises,  and  forbids  its  being  sold  to  persons  residing  off  the  lots  ? 
And  if  Mr  Jamison  is  the  tenant  and  occupier  of  a  lot  entitled  to 
the  use  of  this  race,  (which  is  not  disputed),  why  can  he  not  haul 
this  coal  to  other  property  which  he  may  own  or  lease,  just  as 
freely  as  he  could  sell  it  to  others  ?  If  it  had  been  intended  to 
confine  the  consumption  and  use  of  what  was  brought  in  the  boats 
to  the  lots,  it  was  easy  to  have  said  so.  But  this  was  not  done, 
and  a  free  use  of  the  canal  was  stipulated  for,  to  be  enjoyed  by 
the  owners,  tenants  and  occupiers  of  the  lots  embraced  in  the  deed 
of  partition.  To  say,  therefore,  that  the  parties  meant  to  limit  the 
use  of  the  canal  in  the  manner  contended  for  by  the  defendant  in 
error,  is  to  annex  a  condition  to  the  grant  never  contemplated  by 
the  parties  at  the  time  it  was  made,  which  is  not  among  its  pro- 
visions, and  which  is  against  the  letter  of  the  contract  itself.  The 
language  is  as  follows :  that  the  same,  meaning  the  canal,  "  shall 
be  and  remain  for  the  common  use  and  privilege  of  the  said  Samuel 
R.  Wood  and  Bernard  M'Credy,  their  respective  heirs  and 
assigns,  owners,  tenants  and  occupiers  of  their  respective  lots  of 

t round  through  which  the  said  canal  or  race  passes,  as  a  passage 
>r  scows,  boats  and  rafts."  We  grant  that  immediately  after  the 
above  clause  follows,  in  the  same  sentence,  these  words :  "  and  for 
the  introduction  of  the  Schuylkill  water  from  the  dam,  for  the  use 
of  their  respective  premises."  But  this,  upon  no  principle  of  con- 
struction, can  limit  the  previous  part  of  the  sentence  which  applies 
to  the  navigation  of  the  canal,  so  as  to  compel  the  parties  entitled 
to  use  it  to  consume  upon  the  premises  what  is  brought  in  their 
boats.  The  language,  "  for  the  use  of  their  respective  premises," 
is  confined  exclusively  to  the  use  of  the  Schuylkill  water  from  the 
dam.  This  is  expressed  in  so  many  words,  to  wit :  "  for  the  intro- 
duction of  the  Schuylkill  water  from  the  dam  for  the  use  of  their 
respective  premises."  It  is  connected  with  that  part  of  the  deed 
which  applies  to  the  navigation  of  the  canal,  by  the  copulative 
conjunction  "  and,"  and  was  not  intended  to  mean  that  nothing 
should  be  brought  upon  the  premises  in  the  boats  except  what  was 
used  there,  but  was  intended  to  enlarge  and  extend  the  grant.  It 
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was  as  much  as  to  say,  I  not  only  give  the  free  use  and  privilege 
of  this  canal  as  a  passage-way  for  boats  for  ever,  but,  in  addition 
to  this  privilege,  I  also  give  you  the  right  to  use  it  for  the  intro- 
duction of  the  Schuylkill  water  from  the  dam  for  the  use  of  the 
premises.  This  construction  is  unquestionably  the  true  one,  as 
will  be  seen  from  what  is  said  in  a  subsequent  part  of  the  deed  of 
partition,  which  will  be  noticed  when  we  come  to  consider  the 
second  object  which  the  parties  had  in  view  in  making  the  deed, 
viz.,  the  water  and  the  water-power. 

Suppose  a  dwelling-house  in  this  city,  having  the  privilege  of  an 
alley  alongside  of  it  as  a  common  passage-way  for  the  owner  and 
occupier  thereof,  and  also  having  the  hydrant-water  in  the  yard, 
should  be  leased  upon  these  terms,  to  wit,  "  with  the  free  and 
common  use  of  the  alley,  and  of  the  hydrant-water,  to  be  used 
upon  the  premises ;"  what  would  be  its  construction  ?  Certainly 
that  the  tenant  might  freely  use  the  alley  as  a  passage-way  for  any 
purposes  to  which  it  could  be  lawfully  applied,  and  that  the 
restriction  "  to  be  used  upon  the  premises,"  should  be  construed 
as  having  reference  only  to  the  hydrant- water.  This  would  be 
the  construction  which  would  be  most  in  accordance  with  common 
sense  and  the  meaning  of  the  parties.  And  why  should  a  different 
mode  of  interpretation  be  applied  to  the  deed  made  between 
M'Credy  and  Wood  ?  They  expressly  granted  to  each  other  the 
right  to  use  the  canal  for  boats,  and,  in  addition,  they  gave  the 
privilege  of  taking  water  from  the  canal  for  the  use  of  their  pre- 
mises. Is  it  not,  therefore,  obvious  that  the  restriction  implied  by 
the  words  "  for  the  use  of  their  respective  premises,"  is  to  be 
applied  to  the  water,  and  not  to  the  navigation,  of  the  canal  ?  If 
this  be  a  correct  view  of  the  question,  Jamison  committed  no  mis- 
user  of  the  canal  when  he  brought  coal  down  it  and  hauled  it  to 
his  other  property,  which  he  either  owned  or  leased.  And  when 
^he  Judge  who  tried  the  cause  below,  instructed  the  jury  that  if 
they  found  that  Jamison  used  the  navigation  for  the  purpose  of 
supplying  a  steam-mill  not  upon  the  premises  with  coal,  it  was  a 
misuser  of  the  grant  and  partition  between  the  parties,  he  miscon- 
strued the  deed  of  partition,  and  committed  such  an  error  as  that 
the  judgment  of  the  court  below  should  be  reversed. 

But  in  order  to  make  this  position,  if  possible,  still  clearer,  let 
us  ascertain  what  the  second  object  was  that  the  parties  had  in 
view.  It  was  to  use  this  canal  as  a  race  for  water-power.  In 
regard  to  this  object,  there  are  two  restrictions  placed  upon  the 
exercise  of  this  right:  1.  That  neither  party  shall  use  more  than 
one-half  of  the  water ;  and  2.  That  the  introduction  of  the  Schuyl- 
kill water  from  the  dam  shall  be  for  the  use  of  the  respective  pre- 
mises; and  it  is  stipulated,  towards  the  close  of  the  deed  of 
partition,  that  the  "  water  or  water-power"  shall  not  "  be  used  or 
applied  otherwise  than  upon  their  said  respective  lots." 

What  was  the  object  of  this  restriction,  which  confines  the  use 
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of  the  water  and  water-power  to  the  respective  premises  ?  It  was 
to  protect  the  water-power  and  the  water  from  being  lessened  in 
quantity,  which  would  materially  influence  its  value ;  and  to  pre- 
serve it,  the  clause  confining  the  use  of  the  Schuylkill  water  from 
the  dam  "  to  the  premises,"  was  inserted  in  the  deed.  Had  no 
such  clause  been  contained  in  it,  it  might  have  been  made  a  ques- 
tion, whether  each  of  the  owners  of  the  land  originally  embraced 
in  the  deed  of  partition,  and  those  holding  under  them,  might  not 
have  purchased  other  land,  adjoining  the  original  fourteen  acres 
and  twenty  perches,  and  extended  the  canal,  thereby  leading  off 
the  water  and  diminishing  the  force  of  the  water-power.  The 
same  effect  might  have  been  accomplished  by  the  use  of  pipes  and 
hydraulic  apparatus,  which  would  have  led  off  the  water,  and  in 
this  way  produced  the  same  effect  as  would  have  resulted  from 
extending  the  canal.  To  guard  against  this  danger,  it  was  said 
in  the  deed  of  partition,  after  giving  the  right  freely  to  use  the 
canal  as  a  passage-way  for  boats  and  scows,  that  it  should  be  also 
used  "  for  the  introduction  of  the  Schuylkill  >vater  from  the  dam 
for  the  use  of  their  respective  premises."  In  other  words,  it  was 
meant  to  confine  the  use  of  the  water  and  water-power  to  the 
premises,  and  not  to  limit  the  consumption  of  the  articles  brought 
in  the  boats,  to  the  land  originally  embraced  in  the  deed.  But  the 
concluding  part  of  the  same  deed,  and  the  language  used,  is  deci- 
sive of  the  question,  because  it  stipulates  in  express  terms,  that 
the  parties  shall  not  "  at  any  time  or  times  hereafter,  permit  or 
suffer  the  water  or  water-power  to  be  used  or  applied  otherwise 
than  upon  their  said  respective  lots :"  thus  proving  that  the  first 
restriction  contained  in  the  deed  applied  simply  to  the  water,  inas- 
much as  the  same  idea  is  reiterated  again  towards  the  close  of  the 
instrument,  and  in  such  phraseology  as  to  avoid  all  mistake 
respecting  its  meaning.  If  this  view  of  the  question  is  sound,  then 
Judge  BURNSIDE  clearly  erred  in  the  construction  of  the  deed  of 
partition,  when  he  told  the  jury  that  Jamison,  who  was  the  renter 
of  the  Savage  lot,  had  no  right  to  use  the  canal  for  the  purpose  of 
bringing  coal  in  his  boats,  which  he  consumed  at  a  steam-factory 
leased  by  him  off  the  premises. 

One  thing  is  clear,  and  that  is,  that  the  only  restriction  as  to  the 
business  which  shall  be  carried  on  on  the  premises,  is  that  which 
interdicts  the  "  manufacture  of  gunpowder,  or  any  part  of  the 
process  of  the  manufacture  of  that  article,"  from  being  pursued  on 
the  property.  Every  other  employment  to  which  the  property  is, 
in  its  nature,  adapted,  may  be  lawfully  engaged  in,  without  a  vio- 
lation of  the  deed  of  partition.  The  mills  may  be  all  abandoned, 
and  their  character  changed,  and  there  is  nothing  which  compels 
the  parties  to  use  the  water-power  to  which  they  are  entitled. 
Savage's  representatives  could  open  a  coal  or  lumber-yard  upon 
the  premises,  and  use  the  canal  navigation  for  the  purpose  of 
bringing  the  coal  and  lumber  on  to  the  premises.  If  Savage  could 

V.— 18  M* 
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do  so,  his  lessee  has  the  same  privilege,  under  the  grant ;  and  as 
Jamison  stands  in  his  shoes,  his  right  to  use  the  canal  appears  to 
me  to  admit  of  no  reasonable  doubt.  If  he  could  open  a  coal-yard 
and  sell  the  coal  to  persons  residing  in  the  town  of  Norristown, 
and  off  of  the  premises,  he  could  take  it  away  to  use  himself. 
Whether  he  took  it  to  his  own  house  in  the  borough  to  consume, 
or  hauled  it  to  a  steam-mill  which  he  had  elsewhere  rented,  seems 
to  be  altogether  immaterial.  In  every  aspect,  therefore,  in  which 
we  can  view  the  case,  we  cannot  concur  in  the  opinion  expressed  by 
the  Judge  below,  that  the  bringing  coal  down  the  canal,  to  supply 
a  steam-mill  off  of  the  premises,  was  a  misuser  of  the  grant,  for 
which  an  action  would  lie,  especially  when  it  was  done  by  one 
who  had  a  full  right  to  the  use  of  the  race  or  canal. 

Fallon,  contra,  was  stopped  by  the  court. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Samuel  R.  Wood  and  Bernard  M'Credy  were  the 
owners  of  a  property  called  the  Norristown  Mills,  and  about  12 
acres  of  land,  as  tenants  in  common.  The  30th  of  January  1826 
they  made  partition  of  the  lot.  Before  partition  they  cut  a  race 
or  canal  through  the  property,  and  in  the  deed  of  partition  they 
marked  out  and  established  a  boundary  across  the  race;  M'Credy 
taking  the  upper,  and  Wood  the  lower  part.  Wood's  interest  was 
taken  in  execution  and  sold  by  the  sheriff  of  Montgomery  county 
to  John  Savage,  and  on  his  death  the  property  was  leased  by  his 
executors  to  Samuel  Jamison,  the  plaintiff  in  error  and  the  defen- 
dant below.  Jamison  also  rented  a  steam  mill  in  the  neighbour- 
hood, altogether  distinct  and  separate  from  the  premises  divided 
by  the  partition.  After  notice  by  M'Credy  to  Jamison,  the  latter 
brought  coal,  in  boats,  by  way  of  the  canal  to  the  landing  on  the 
canal,  for  the  use  of  the  steam  mill ;  and  the  same  was  taken  there- 
from and  used  for  that  purpose. 

Before  discussing  the  main  question  I  will  notice  a  preliminary 
point.  It  is  said  that  the  plaintiff  was  not  entitled  to  a  verdict, 
because  M'Credy  himself  used  the  canal  for  the  same  purposes  to 
which  it  was  applied  by  Jamison ;  that  M'Credy  unloaded  lumber 
and  everything  he  wanted  there  to  supply  the  wants  of  his  hands, 
although  not  living  on  the  premises;  that  he  supplied  them  by  this 
means  with  coal,  &c.  Whether  this  amounts  to  a  misuser  of  the 
grant  we  will  not  pretend  to  determine ;  for,  admitting  that  it  does, 
it  is  no  defence  in  this  suit,  as  one  wrong  cannot  justify  another 
wrong.  The  only  purpose  such  evidence  can  serve,  is  to  show  the 
construction  which  each  of  the  contracting  parties  put  upon  the 
deed,  and  in  that  view  only  is  the  argument  entitled  to  respect. 
But  it  may  be  doubted  whether,  granting  the  facts  to  be  as  stated, 
it  raises  the  same  question  as  here;  for  the  gravamen  of  the  plain- 
tiff's complaint  is  the  misuser  of  the  grant,  in  this,  that  the  defend- 
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ant  used  the  common  property  as  a  means  of  conveyance  and  a 
place  of  deposit,  for  a  lot  not  connected  with  the  premises,  but 
detached  therefrom,  and  from  the  connection  which  arises  from  the 
temporary  occupation  of  a  tenant  under  a  lease  of  a  moiety  of  the 
property  from  the  owner.  To  that  question  only  the  judgment 
of  the  court  applies ;  for  it  will  be  time  enough  to  decide  the  points 
which  have  been  incidentally  mooted  when  they  fairly  arise. 

The  whole  case  turns  on  the  construction  of  the  deed  of  parti- 
tion ;  and  this  is  a  question  of  intention  to  be  collected  from  the 
terms  of  the  deed.  The  primary  object  the  parties  had  in  view  in 
cutting  the  canal,  it  cannot  be  doubted,  was  for  the  use  of  the 
water-power ;  neither  to  use  more  than  one  half  on  the  lots.  But 
in  subserviency  to  this  there  was  a  secondary  object ;  for  as  it  was 
supposed  the  premises  might  be  profitably  employed  in  other  ways, 
as  by  the  erection  of  a  furnace,  steam  mill  or  storehouse,  a  privi- 
lege is  reserved  whereby  the  owners,  their  heirs,  tenants,  &c.  may 
erect  such  buildings  on  the  premises,  to  which,  of  course,  the  canal 
would  be  appurtenant,  with,  nevertheless,  the  restriction  that  they 
are  not  allowed  to  carry  on,  or  permit  or  suffer  to  be  carried  on, 
upon  the  same  lots,  the  manufacture  of  gunpowder,  or  any  part  of 
the  process  of  the  manufacture  of  that  article.  The  reason  of  the 
prohibition  is  very  obvious ,  but  beyond  that  there  is  nothing  in 
the  agreement  to  prevent  the  erection  of  any  building  whatever, 
of  any  sort  or  description,  nor  are  parties  restrained  from  carrying 
on  any  business  on  the  premises  which  they  may  think  proper. 
For  all  legitimate  purposes  within  the  contemplation 'of  the  parties, 
it  was  supposed  the  premises  would  afford  abundance  of  accom- 
modation, without  inconvenience  to  either,  or  interfering  in  the 
slightest  degree  with  their  primary  and  original  design  in  making 
the  canal.  It  is,  however,  a  different  question,  when  it  is  at- 
tempted to  pervert  it  from  its  original  design  and  from  a  highway 
for  the  use  of  a  common  property  to  convert  it  into  a  canal  com- 
mon to  all  the  property  which  either  party  might  choose  to  pur- 
chase or  even  to  lease  in  its  immediate  neighbourhood.  If  it  may 
be  used  in  the  manner  proposed,  it  may  be  used  without  stint  or 
limit  at  the  pleasure  of  any  one  or  more  of  the  tenants  or  occu- 
piers for  the  whole  borough  of  Norristown.  If  it  is  a  right,  it  is  a 
right  without  restriction,  and,  of  course,  susceptible  of  great 
abuse.  This  construction  we  cannot  adopt,  as  we  conceive  it  to 
be  at  war  with  the  words  as  well  as  the  general  intention  to  be 
collected  from  the  nature  of  the  contract  and  the  spirit  of  the 
agreement.  The  defendant  contends  there  were  two  objects  in 
view;  1.  To  use  the  canal  or  race  as  a  passage  for  scows,  boats 
and  rafts ;  and  2.  To  use  it  as  a  race  for  water-power.  It  is  a 
mistake  to  suppose  the  race  to  be  an  object ;  it  was  rather  a  means 
to  effect  an  object ;  that  is,  to  furnish  them  with  a  water-power, 
and  to  accpmmodate  the  owners,  (fee.  with  a  cheap  and  convenient 
means  of  supplying  whatever  might  be  wanted  or  needful  for  the 
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premises,  of  which  they  were  originally  the  joint,  and  afterwards 
the  separate  owners.  It  cannot,  with  any  propriety,  be  said  to  be 
a  right  personal  to  the  owners ;  but  it  is  annexed  to  the  land,  and 
runs  with  it.  The  inconvenience  which  would  arise  from  hold- 
ing it  to  be  a  personal  privilege,  is  a  strong  argument  against  the 
defendants'  construction;  for  it  is  not  easy  to  believe  that  such  an 
intention  entered  into  their  minds  at  the  time  the  canal  was  made, 
or  subsequently,  when  it  was  divided  between  them.  This  case 
comes  within  the  principle  settled  in  Kirkham  v.  Sharp,  (1  Whart. 
334) ;  it  is  an  attempt  to  extend  the  use  of  the  canal  to  objects  not 
contemplated,  and  which  do  not  fall  within  the  orginal  designs  of 
the  parties.  Little  light  can  be  derived  from  particular  expres- 
sions in  the  deed,  for  they  must  be  construed  in  subserviency  to 
the  general  intention,  where  that  intention  can  be  discovered  from 
the  whole  instrument.  The  restriction  by  which  neither  party 
are  permitted  to  use  more  than  one  half  the  water-power,  applies 
to  the  water-power  itself;  a  restriction  obviously  expedient  and 
necessary,  and  which  indeed  would  be  a  legitimate  inference,  with- 
out the  aid  of  express  words.  So  the  regulation  as  to  the  size  of 
the  boats  was  introduced  to  prevent  an  abuse  in  that  particular. 
The  arguments  drawn  therefore  from  these  clauses  are  entitled  to 
little  weight.  The  language  of  the  deed  is,  that  the  same  shall  be 
and  remain  for  the  common  use  and  privilege  of  the  said  Samuel 
B.  Wood  and  Bernard  M'Credy,  their  respective  heirs  and  assigns, 
owners,  tenants  and  occupiers  of  their  respective  lots  of  ground 
through  which  the  same  canal  or  race  passes,  as  a  passage  for 
scows,  boats  and  rafts,  and  for  the  introduction  of  Schuylkill  water 
for  the  use  of  their  respective  premises.  We  cannot  admit  that  the 
last  words  of  the  sentence  are  confined  to  their  immediate  ante- 
cedent. It  extends  not  only  to  the  introduction  of  the  Schuylkill 
water,  but  to  all  the  purposes  to  which  it  may  be  put  for  the  use 
of  the  premises.  We  perceive  no  intention  by  this  clause  to  en- 
large the  grant.  The  construction  of  the  defendants  not  only 
makes  the  canal  an  appurtenant  to  the  property  owned  by  them 
and  M'Credy,  but  it  substantially  converts  it  into  an  appurte- 
nance to  a  property  which  either  party  might  thereafter  purchase 
or  lease ;  nay  more,  which  the  tenants  might  afterwards  take  on 
lease. 

Judgment  affirmed. 
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Gowen   against   The   Philadelphia   Exchange 
Company. 

A  dedication  of  property  as  a  highway  need  not  always  be  plenary ;  it  may  be 
partial  where  the  circumstances  distinctly  show  it  was  so  intended. 

A  space  left  open  in  private  property  bordering  on  a  highway  for  the  accom- 
modation, not  of  the  public,  but  of  the  owner,  is  not  thereby  dedicated  to  public 
use,  but  may  be  resumed  at  pleasure. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, where  a  nonsuit  had  been  ordered  against  the  plaintiff  on 
the  trial,  in  an  action  on  the  case  brought  by  James  Gowen  against 
The  Philadelphia  Exchange  Company,  for  obstructing  the  plain- 
tiff's passage  to  and  from  his  house  into  the  highway,  by  erecting 
a  wall  against  the  door  of  the  plaintiff's  house. 

The  plaintiff  was  the  owner  of  a  three-story  brick  house  and  lot 
situated  at  the  corner  of  Third  and  Dock  streets,  in  the  city  of 
Philadelphia,  27  feet  6  inches  in  front  on  Third  street,  (its  western 
boundary),  and  extending  eastward  41  feet  3  inches  on  the  south- 
ern boundary,  and  46  feet  eastward  on  Dock  street,  the  northern 
boundary.  It  was  on  the  eastern  line  of  this  lot,  which  was  much 
narrower  there  than  on  the  western  line,  that  the  door  had  been 
made  and  the  wall  erected  against  it.  The  ground  adjacent  to 
the  door  lay  in  front  of  the  Exchange  building,  erected  by  the 
defendants  in  1832.  They  had  previously  purchased  all  the  block 
of  ground  and  buildings  bounding  on  Third,  Dock  and  Walnut 
streets,  except  the  plaintiff's.  When  the  Exchange  was  erected, 
the  front  on  Dock  street  was  thrown  back,  and  spaces  of  the  old 
lot  in  front  left,  which  were  paved,  and  used  by  passengers  for 
footways.  One  of  these  was  between  the  plaintiff's  house  and  the 
Exchange  building,  and  led  to  the  post-office  and  other  offices 
situate  in  that  building.  The  principal  doors  and  windows  of  the 
post-office  fronted  Dock  street  and  this  pavement.  After  the  erec- 
tion of  the  Exchange,  the  plaintiff,  in  1837,  improved  his  eastern 
front  at  an  expense  of  upwards  of  $2000,  and  placed  a  door  there. 
In  1839,  the  defendants  erected  a  wall  which  closed  up  the  door, 
and  rose  up  as  high  as  the  cornice  of  the  plaintiff's  house.  It  was 
placed  on  the  line  of  an  old  wall,  and  stood  half  on  the  plaintiff's 
ground,  and  half  on  the  defendants'.  The  plaintiff  attempted  to 
interrupt  its  erection,  but,  failing,  brought  this  suit,  contending 
that  the  paved  spaces  and  passages  were  dedicated  to  public  use 
as  a  highway,  and  that  he  had,  therefore,  a  right  of  passage  into 
and  from  his  house  along  them. 
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Errors  assigned : 

1.  The  court  erred  in  deciding  that  there  was  no  evidence  to  go 
to  the  jury  to  sustain  the  plaintiff's  case. 

2.  In  ordering  a  nonsuit  when  there  was  evidence  to  go  to  the 
jury  to  sustain  the  plaintiff's  case. 

3.  In  deciding  that,  although  the  question  of  dedication  or  no 
dedication  was  one  exclusively  for  the  jury,  there  was  no  evidence 
whatever  from  which  the  fact  of  a  dedication  could  be  inferred. 

4.  In  deciding  that  there  was  no  evidence  of  a  dedication. 

O 

Dallas  and  Mattery,  for  the  plaintiff  in  error,  referred  to  Ham. 
JV.  P.  192;  2  Stra.  1004;  1  Camp.  260;  11  EastSIQ;  5  Taunt. 
136;  3  Bingh.  147;  11  Wend.  499;  20  Wend.  Ill;  4  JV.  Hamp. 
11;  2  Fern.  480;  3  Fern.  524;  6  Peters'  S.  C.  R.  431,  498;  10 
Ib.  262;  12  Wend.  172. 

Price  and  Meredith,  contra,  cited  5  Taunt.  20,126;  2  Ashm. 
219 ;  2  Whart.  430 ;  3  Watts  219 ;  1  Yeates  167 ;  9  Serg.  fy  Rawle  31. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Though  the  anomalous  doctrine  of  dedication  to 
public  use,  or,  more  properly,  of  a  grant  to  the  public  without  the 
intervention  of  a  trustee,  began  so  late  as  1732,  it  is  of  still  more 
modern  growth.  The  first  trace  of  it  is  found  in  Rex  v.  Hudson, 
(2  Stra.  909),  decided  in  that  year ;  and  the  next  in  Lade  v.  Shep- 
herd, (id.  1004),  which  was  decided  three  years  afterwards.  It 
was  then  suffered  to  sleep  till  1790,  when  it  was  awakened  by  The 
Trustees  of  the  Rugby  Charity  v.  Merryweather,  (11  East  375,  note), 
and  for  the  last  thirty  years  it  has  been,  of  all  others,  the  subject 
most  frequently  agitated  in  regard  to  grants  of  highways,  and  most 
prolific  in  decisions,  without  having  its  principles  very  definitely 
settled  :  at  least  nothing  very  definite,  or  of  general  application, 
seems  to  have  been  extracted  from  the  cases  by  those  who  have 
collected  them.  Perhaps  we  have  not  even  yet  materials  enough 
to  generalize.  But  it  is  agreed,  without  a  dissent,  that  an  owner 
may  dedicate  his  ground  to  public  use  by  any  act  which  suffi- 
ciently evinces  his  will,  without  a  previous  adverse  user,  which  is 
evidence,  but  not  exclusively  so,  of  a  grant;  and  that  he  may 
restrict  the  enjoyment  to  particular  seasons,  seems  also  to  be 
agreed.  In  Rex  v.  The  Inhabitants  of  Northampton,  (2  Maule  4* 
Selw.  264),  Lord  Ellenborough,  conceding  that  the  user  might  be 
thus  limited,  denied  that  there  could  be  any  other  restriction  of  it ; 
and  in  Roberts  v.  Karr,  (1  Camp.  262,  note),  Mr.  Justice  HEATH 
thought  there  could  not  be  a  special  dedication,  though  he  admit- 
ted there  might  be  a  grant  of  a  footway — -a  difference  for  which  I 
am  unable  to  find  a  reason.  The  point  next  came  up  in  the  Mar- 
quis of  Stafford  v.  Coney,  (7  B.  fy  C.  275),  before  the  puisne  judges, 
BAYLEY  and  HOLUOYD  inclining  to  think  there  might  be  such  a 
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dedication,  and  LITTLEDALE  doubting.  But  Woodyer  v.  Hadden, 
(5  Taunt.  127),  contains  something  very  like  a  recognition  of  it 
by  another  name ;  and  it  therefore  merits  a  particular  examina- 
tion. The  plaintiff  had  laid  out  a  street  over  his  ground  to  the 
defendant's  close  ;  and  it  was  held  not  to  be  so  dedicated  to  public 
use  that  the  defendant  might  turn  it  to  account  by  using  it  as  a 
thoroughfare  from  his  close  at  the  further  end — a  principle  in  uni- 
son with  that  of  Kirkham  v.  Sharp,  (1  Whart.  334),  which  was  the 
case  of  a  private  alley.  To  lay  out  a  street  from  one  thoroughfare 
to  another,  would  indicate,  too  clearly  to  be  misunderstood,  an 
intent  to  make  the  new  street  a  thoroughfare  also;  but  to  lay  out 
a  street  to  a  place  which  affords  no  outlet,  though  the  new  street 
were  left  to  be  lighted,  watched  and  cleansed,  as  that  was,  at  the 
public  charge,  would  as  clearly  indicate  the  contrary.  In  Woodyer 
v.  Hadden,  what  seems  to  have  been  a  qualified  dedication  in  sub- 
stance, was  called  a  license;  and  as  a  license  is  essentially  revo- 
cable where  a  consideration  has  not  been  paid  for  it,  the  word  is 
equally  convenient,  and  perhaps  more  significant.  The  further 
inquiry  material  to  the  case  before  us  is,  whether  there  can  be  less 
than  plenary  dedication  of  a  place  which  is  not,  as  the  street  was 
in  Woodyer  v.  Hadden,  a  cul  de  sac. 

I  see  no  objection  to  it  where  the  circumstances  distinctly  show 
that  only  a  partial  dedication  was  intended.  We  have  just  seen 
that  where  a  proprietor  lays  out  a  street  with  only  one  outlet,  he 
decisively  indicates  that  it  is  not  to  be  a  thoroughfare ;  and  that 
he  may  evince  an  intent  to  license  and  not  to  dedicate,  is  borne 
out  by  Baraclough  v.  Johnson,  (8  Jldolph  4*  E.  99),  in  which  the 
owner  of  ground,  who  had  allowed  the  inhabitants  of  a  hamlet  and 
an  iron  company  to  use  a  carriage-way  over  it  during  nineteen 
years  for  a  nominal  consideration,  and  had  left  the  way  open  to 
all  persons  besides,  was  not  precluded  from  resuming  his  original 
right,  the  public  user  being  qualified  by  the  private  privilege. 
There  are  a  thousand  circumstances  connected  with  a  man's  call- 
ing, which  imply  a  license  to  enter  his  premises,  subject  to  his 
regulation  and  control.  The  publican,  the  miller,  the  broker,  the 
banker,  the  wharfinger,  the  artisan,  or  any  professional  man  what- 
ever, licenses  the  public  to  enter  his  place  of  business,  in  order  to 
attract  custom ;  but  when  the  business  is  discontinued,  the  license 
is  at  an  end.  It  is  a  license  which  is  dependent  on  the  use  of  the 
property  to  which  it  is  annexed,  and  which  cannot,  without  per- 
mission of  the  owner,  be  annexed  to  anything  else ;  of  which,  the 
building  in  which  we  are  sitting  (the  Masonic  Hall)  furnishes  an 
apt  illustration.  Its  apartments  are  let  for  balls, -concerts,  lectures, 
auctions,  exhibitions,  and  other  purposes  which  require  that  it  be 
a  place  of  public  resort  to  make  it  profitable.  In  front  of  it  is  a 
quadrangular  court  of  the  breadth  of  the  building,  and  of  the  depth 
of  forty-five  feet,  with  a  semicircular  carriage-way  from  the  street 
to  the  principal  entrance,  and  out  again.  The  rest  of  the  space  is 
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paved,  and  the  whole  is  used  by  passengers  as  a  part  of  the  public 
footway.  Yet  no  one  imagines  that  the  proprietors  might  not  put 
a  stop  to  the  public  user  by  putting  up  a  building  in  front ;  or  that 
the  owner  of  one  of  the  contiguous  houses  might  draw  to  it  a  part 
of  the  benefit  by  making  a  door  in  his  side-wall,  and  using  the 
pavement  as  a  footway  to  it.  It  may  be  said  that  such  a  court  is 
a  sort  of  cul  de  sac ;  but  take  another  instance,  very  common  in 
this  city,  of  ground  which  is  clearly  not  so.  Many  private  dwell- 
ings in  some  of  its  principal  streets  were  originally  set  back  a  few 
feet  to  leave  room  for  a  longer  flight  of  steps  to  the  first  floor,  pro- 
portionately raised,  than  the  space  usually  allotted  to  the  purpose 
would  allow ;  but  when  the  tide  of  commerce  which  set  into  those 
streets  had  driven  out  the  more  opulent  families,  and  turned  these 
dwellings  into  shops,  the  steps  disappeared,  the  floor  was  let  down 
to  the  business  level,  and  the  front  was  brought  forward  to  the 
common  line  of  steps  and  cellar-doors.  In  the  mean  time,  the 
unoccupied  space  between  had  been  paved  and  used  as  a  part  of 
the  footway,  which  it  so  closely  resembled  as  not  to  be  distinguish- 
able from  it.  Yet,  though  there  had  been  an  actual  user  and 
apparent  dedication  of  it,  no  one  ever  dreamt  that  these  were  to 
be  perpetual ;  for  it  was  obvious  that  the  space  had  been  left  open 
for  the  accommodation,  not  of  the  public,  but  of  the  owner.  To 
doubt  it,  would  injuriously  affect  the  value  of  a  vast  amount  of 
property,  and  prevent  builders  from  consulting  their  present  con- 
venience. Might  not  this  Exchange  Company,  on  the  same  prin- 
ciple, pull  down  their  building,  cut  up  their  ground  into  lots  for 
stores,  restore  it  to  its  former  state,  and  thus  revoke  the  public 
license  to  enter  it  ?  If  they  could  do  that,  they  can  control  the 
use  of  every  part  of  it  while  the  building  is  standing.  The  open 
ground  belongs  to  the  company,  and  adjoins  the  plaintiff's  build- 
ing on  two  of  its  sides.  Besides  the  hall  "  where  merchants  most 
do  congregate,"  the  Exchange  contains  offices  for  brokers,  notaries 
public,  insurance  companies,  and  most  of  those  who  move  in  the 
train  of  commerce ;  and  in  the  basement  at  the  side  next  the  plain- 
tiff, are  a  coffee-house  and  the  post-office,  to  which  the  public  have 
access  over  the  ground  in  question ;  and  the  plaintiff  attempted  to 
annex  a  part  of  the  use  of  it  to  his  building  by  means  of  a  door- 
way, which  the  company  obstructed  by  means  of  a  wall  on  their 
own  premises.  The  question  was,  whether  he  and  the  public  had 
the  user  by  permission,  or  by  indefeasible  right ;  and  we  concur 
with  the  Judge  who  tried  the  cause,  that  there  was  no  evidence 
of  such  a  right  to  be  left  to  the  jury. 

Judgment  affirmed. 
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Luckenbach  against  Brickenstein. 

Where  there  is  a  lease  of  a  lot  of  ground  from  year  to  year  with  a  covenant  not 
to  assign,  and  if  an  assignment  be  made  that  the  lessor  may  enter  and  hold,  pay- 
ing for  the  buildings  and  improvements  thereon  erected,  and  the  lessee  mortgages 
to  the  lessor  such  buildings  and  improvements,  the  mortgage  is  good,  though  not 
accompanied  or  followed  by  possession. 

Assignees  under  a  voluntary  assignment  for  the  benefit  of  creditors  have  no 
right  as  against  a  mortgage  creditor,  which  could  not  be  claimed  by  the  assignor 
himself. 

ERROR  to  the  Common  Pleas  of  Northampton  county,  in  which 
John  C.  Brickenstein,  warden  of  the  Brethren's  Congregation  at 
Bethlehem,  brought  an  amicable  action  of  ejectment  sur  mortgage, 
for  so  much  of  the  following  described  lands  and  premises  as  were 
situate  in  Northampton  county,  against  C.  A.  Luckenbach  and  C. 
C.  Tombler,  assignees  of  Joseph  and  James  Leibert  under  a  volun- 
tary assignment  for  the  benefit  of  creditors.  The  following  case 
was  stated  for  the  opinion  of  the  court,  who  rendered  judgment 
for  the  plaintiffs. 

On  the  5th  day  of  May  1830,  Joseph  and  James  Leibert  pur- 
chased from  John  F.  Stadiger,  then  warden  of  the  Brethren's  Con- 
gregation of  Bethlehem,  a  certain  three-story  stone  house,  out- 
houses, sheds,  steam-engine,  vats  and  other  fixtures,  known  by  the 
name  of  the  Bethlehem  Tannery,  situated  partly  in  the  county  of 
Northampton  and  partly  in  the  county  of  Lehigh,  (the  said  build- 
ings being  on  a  lot  of  ground  owned  by  Lewis  D.  V.  Schweinitz, 
as  trustee  of  the  lands  of  the  said  Brethren's  Society  at  Bethlehem) 
for  the  sum  of  $5354.64 ;  and  it  was  further  stipulated  by  the  said 
agreement  that  the  said  purchase  money  was  to  be  secured  by( 
mortgage  upon  the  said  tannery,  buildings,  &c.,  and  upon  certain 
other  property  of  the  said  Joseph  and  James  Leibert,  situated  in 
the  said  town  of  Bethlehem.  On  the  27th  day  of  May  1830,  a 
lease  was  executed  between  the  said  Lewis  D.  V.  Schweinitz  and 
the  said  Joseph  and  James  Leibert,  for  the  said  premises  then  in 
their  possession,  and  upon  which  the  said  tannery  and  other  build- 
ings connected  therewith,  were  erected,  for  and  during  the  full 
term  of  twelve  months  from  the  date  of  said  lease,  and  so  on  from 
year  to  year  as  long  as  both  parties  shall  please,  at  the  yearly  rent 
of  $15.57,  with  covenants  against  assigning  or  selling  the  same, 
&c.,  with  a  clause  of  re-entry  for  breach  of  condition.  And  pro- 
viding further  that  in  case  of  the  determination  of  the  said  lease 
by  the  re-entry  of  the  said  Lewis  D.  V.  Schweinitz,  his  heirs  or 
assigns,  or  if  they  should  think  fit  to  determine  the  said  lease,  that 
v.  — 19  w 
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then  the  said  Joseph  and  James  Leibert,  their  executors  or  ad- 
ministrators, shall  be  reimbursed  and  repaid  the  real  value  at  the 
time,  of  all  plain  and  useful  buildings,  &c.,  upon  the  said  described 
lot  of  ground,  and  providing  for  the  valuation  and  appraisement 
of  the  same  by  suitable  men.  On  the  18th  day  of  April  1840, 
Joseph  and  James  Leibert,  in  pursuance  of  the  above  agreement, 
executed  a  mortgage  to  John  C.  Brickenstein,  the  present  plaintiff, 
and  now  warden  of  the  Brethrens  Society  at  Bethlehem,  for  the 
sum  of  $4500,  for  the  securing  the  payment  of  sundry  bonds  therein 
recited  to  have  been  assigned  to  the  said  John  C.  Brickenstein  by 
the  said  John  F.  Stadiger,  the  last  of  which  bonds  will  fall  due 
upon  the  4th  day  of  June  1846,  (and  upon  which  a  certain  amount 
of  interest  is  now  due).  In  which  said  mortgage  the  premises 
granted  are  thus  described":  "have  granted,  bargained,  sold, 
aliened,  enfeoffed,  released  and  confirmed,  and  by  these  presents 
do  grant,  bargain,  sell,  alien,  enfeoff,  release  and  confirm  unto  the 
said  John  C.  Brickenstein,  his  heirs  and  assigns,  all  that  certain 
three-story  stone  dwelling-house  and  tanner  and  currier  shop, 
steam-engine,  and  other  improvements  erected  and  being  on  a 
leased  lot  on  Water  street  in  the  said  town  of  Bethlehem,  partly 
situated  in  the  said  county  of  Northampton,  and  partly  in  the 
county  of  Lehigh,  and  occupied  as  a  tannery,  bounded  northward- 
ly by  lots  leased  to  John  Krause  and  William  Woehler  and  land 
of  William  H.  Van  Vleck,  eastwardly  by  the  tail-race  of  Aug. 
Luckenbach's  grist-mill  and  lands  of  the  said  William  H.  Van 
Vleck,  southwardly  by  lands  of  the  said  William  H.  Van  Vleck 
and  the  old  mill-dam,  (the  whole  of  which  said  premises  being 
designated  and  described  in  the  lease  for  said  lot  by  three  different 
drafts).  The  said  mortgage  was  entered  of  record  in  Northamp- 
ton county  on  the  20th  day  of  April  1840,  and  in  Lehigh  county 
on  the  6th  day  of  March  1843. 

On  the  31st  day  of  October  1842,  Joseph  and  James  Leibert 
executed  three  assignments  for  the  benefit  of  all  their  creditors,  to 
the  above-named  C.  A.  Luckenbach  and  C.  C.  Tombler,  of  all  their 
property  real  and  personal,  individual  and  partnership. 

It  is  agreed  that  Joseph  and  James  Leibert  entered  into  posses- 
sion of  the  said  buildings  directly  after  their  purchase  of  the  same, 
and  continued  in  possession  until  the  time  of  the  voluntary  assign- 
ment to  the  defendants ;  that  the  mortgagee  never  took  possession 
of  the  same,  but  left  them  in  the  hands  and  possession  of  the  said 
Joseph  and  James  Leibert ;  and  that  the  said  defendants  were  duly 
qualified  according  to  law  as  their  assignees,  and  took  possession 
under  said  assignment  of  the  property  thereby  conveyed ;  and  that 
the  estate  of  the  said  Joseph  and  James  Leibert  will  not  be  suffi- 
cient for  the  payment  of  their  debts.  It  is  agreed  that  all  the 
papers  above  referred  to  be  made  part  of  this  case. 

If  the  court  should  be  of  opinion  that  the  mortgage  above  re- 
ferred to  is  a  lien  upon  the  premises  therein  granted  and  described 
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in  the  hands  and  possession  of  the  said  defendants,  which  may  be 
enforced  in  this  or  any  other  form  of  action,  then  judgment  to  be 
entered  for  the  plaintiff,  to  be  released  on  payment  of  such  amount 
of  interest  as  shall  be  ascertained  by  the  prothonotary  to  be  due 
upon  the  said  bonds  secured  by  the  said  mortgage.  If  the  court 
shall  be  of  opinion  that  the  said  mortgage  gives  no  lien  upon  the 
premises  therein  described,  which  can  be  enforced  in  this  or  any 
other  form  of  action  against  the  defendants,  then  judgment  to  be 
entered  in  favour  of  the  defendants — with  leave  to  either  party  to 
take  a  writ  of  error. 

It  is  hereby  agreed  that  on  the  4th  day  of  June  1830,  Joseph 
and  James  Leibert  executed  a  mortgage  (in  pursuance  of  the 
agreement  of  5th  of  May  1830)  to  John  F.  Stadiger,  of  the  same 
property  and  to  secure  the  same  bonds  mentioned  and  described 
in  the  mortgage  of  the  18th  of  April  1840  to  John  C.  Brickenstein, 
which  mortgage  to  Stadiger  was  recorded  in  Northampton  county 

on  the day  of  June  1830,  and  for  which  the  mortgage  to 

Brickenstein  was  substituted,  and  thereupon  the  former  was  satis- 
fied and  discharged,  the  interest  on  said  bonds  having  been  paid 
regularly  up  to  the  year  1842. 

It  is  also  agreed  that  the  said  Lewis  D.  Von  Schweinitz  held  the 
said  lands  so  as  aforesaid  leased  to  the  said  Joseph  and  James 
Leibert,  in  trust  for  the  same  persons  for  whom  the  said  Stadiger 
and  Brickenstein  held  the  said  bonds  and  mortgages.  The  papers 
above-mentioned  to  be  a  part  of  this  case. 

Error  assigned : 

The  court  below  erred  in  deciding  that  the  mortgage,  upon 
which  suit  is  brought,  was  a  lien  upon  the  premises  sought  to  be 
recovered,  and  in  rendering  judgment  for  the  plaintiff. 

Reeder,  for  the  plaintiffs  in  error,  stated  that  the  mode  in  which 
this  lot  was  leased,  from  year  to  year,  as  long  as  both  par- 
ties pleased,  was  that  in  which  the  Bethlehem  trustees  commonly 
granted  their  property.  The  improvements  put  up  by  the  tenant 
were  valued  when  the  lease  terminated,  and  paid  for  by  the  lessor, 
if  left  on  the  premises.  The  improvements  here  were  purchased 
or  erected  by  the  Leiberts.  The  mortgage  of  1840  was  substituted 
for  the  original  mortgage,  and  the  bonds  remained  the  same.  He 
contended  that  this  was  a  mortgage  of  chattels,  and  not  of  lands, 
tenements  or  hereditaments — not  coming  within  the  recording  Acts, 
nor  could  a  scire  facias  or  ejectment  be  maintained  upon  it.  It  is 
a  mortgage  of  the  buildings,  and  of  the  buildings  only ;  for  a  lot 
could  not  pass  as  appurtenant  to  the  buildings.  In  Krause's  Ap- 
peal, (2  Whart.  398),  a  property  of  this  kind  came  in  question,  and 
it  was  held  not  to  be  such  an  interest  in  land  as  was  bound  by  a 
judgment.  The  question,  however,  as  to  the  mortgage  was  not 
raised.  The  settled  principle  is,  that  in  a  mortgage  or  conveyance 
of  chattels,  possession  must  accompany  or  follow  the  transfer. 
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5  S.  $•  R.  275 ;  12  Mass.  54 ;  14  Mass.  352 ;  15  Mass.  477.  This 
case  falls  within  none  of  the  exceptions  which  have  been  allowed. 
The  postponement  of  possession  for  an  indefinite  time  could  not  be 
said  to  be  for  a  purpose  necessary  to  the  transaction.  The  mort- 
gagee had  it  in  his  power  to  terminate  the  lease,  take  possession, 
and  have  the  improvements  valued.  It  could  only  be  for  a  fraud- 
ulent purpose,  in  point  of  law,  that  he  could  permit  the  mortgagor 
to  hold  possession  till  the  debt  became  due.  A  tenant  may  remove 
fixtures  put  up  by  himself,  and  they  may  be  sold  on  an  execution. 

1  Salk.  368.     The  defendants,  as  assignees  of  an  insolvent,  repre- 
sent the  creditors,  and  may,  in  their  right,  allege  fraud  in  the 
mortgage.    2  Watts  226.     Here,  as  there,  it  is  a  case  of  insolvency 
of  the  debtors. 

A.  E.  Brown  and  Hepburn,  contra. 

As  between  the  original  parties,  the  mortgage  was  valid  and 
could  be  enforced.  Ejectment  lies  for  a  right  to  take  possession 
of  land,  though  but  for  an  hour.  4  Rawle  256 ;  2  Sell.  Prac.  95. 
Voluntary  assignees  stand  in  the  same  situation  as  the  assignor, 
and  cannot  set  up  his  fraud.  4  Whart.  507.  It  is  a  mortgage  of 
the  lease.  2  Black.  Com.  13  ;  1  T.  R.  502  ;  2  Sound.  401 ;  1  P.  Wms. 
603.  The  gift  of  a  barn  carries  with  it  as  much  ground  as  is 
necessary  to  its  use.  4  Rawle  342.  It  is  within  the  recording  acts 
which  embrace  leases  and  terms  for  years.  4  R.  445 ;  2  P.  R.  26 ; 

2  Johns.  514.     A  power  of  attorney  to  make  a  lease  is  within  these 
acts.  7  Watts  579.  If  even  personal,  property  it  is  within  the  excep- 
tions to  the  rule,  for  the  rule  does  not  affect  property  pertaining 
to  the  realty.  2  P.  R.  26;  9  East  238 ;  Coote  on  Mart.  268;  1  Aik. 
165;  9  Fez.  174.     Ejectment  lies  for  a  mill  annexed  to  the  free- 
hold. 1  Chitt.  Gen.  Prac.  174.     A  stone  building  or  mansion-house 
cannot  be  said  to  be  personal  property  capable  of  being  removed. 
It  is,  therefore,  a  chattel  real ;  an  interest  exists  in  it  running  with 
the  land.     Stills  fixed  to  the  freehold  have  been  held  not  chattels 
personal  passing  to  the  assignee  of  a  bankrupt.  9  East  228. 

i 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  in  this  case  is,  whether  the 
defendant  in  error  became  invested,  by  virtue  of  the  mortgage, 
with  a  right  to  the  buildings  and  improvements  therein  described 
and  transferred  to  him,  so  as  to  give  him  a  lien  thereon,  at  least, 
for  the  payment  of  his  debt.  It  is  objected,  on  the  part  of  the 
plaintiffs  in  error,  that  a  transmutation  of  the  possession  of  the 
mortgaged  premises  did  not  accompany  the  transfer  thereof  under 
the  mortgage  to  the  mortgagee ;  and  the  property  mortgaged  being 
of  a  personal  character,  the  mortgage  or  transfer  of  it  is  therefore 
void,  at  least  as  against  them,  they  having  become,  since  the  giv- 
ing of  the  mortgage,  assignees  of  all  the  property  of  the  mort- 
gagors, by  a  deed  of  assignment  from  them,  in  trust  for  the  benefit 
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of  their  creditors.  In  order  to  render  a  mortgage  or  sale  of  per- 
sonal property  valid,  as  against  the  creditors  of  the  mortgagor  or 
vendor,  it  is  true,  in  general,  that  a  corresponding  change  of  the 
possession  thereof  must  accompany  the  same.  But  if  such  change 
of  the  possession  be  impracticable,  it  must  be  dispensed  with,  for 
the  law  never  requires  that  which  is  impossible.  In  the  present 
instance,  it  appears  that  the  mortgagors  had  an  interest  in  the 
premises  mortgaged  by  them,  equal  to  their  value,  and  that  they 
were  regarded  quasi  the  owners  thereof.  But  the  buildings  and 
improvements  mortgaged  were  affixed  to  real  estate,  or  lots  of 
ground,  of  which  the  mortgagors  had  only  a  lease  from  year  to 
year  from  the  owner  thereof,  which  not  only  restrained  them 
from  assigning  or  letting  their  interest  in  the  lots  under  the  lease 
without  the  consent  of  the  lessor,  but  likewise  restrained  them 
from  removing  or  detaching  the  said  buildings  and  improvements 
thereon  upon  any  terms  whatever.  But  in  lieu  of  the  right  to 
remove  the  buildings  and  improvements  from  the  lots  upon  which 
they  were  erected,  they  had  a  right,  under  the  agreement  of  the 
lessor  contained  in  the  lease,  on  the  lease's  being  put  an  end  to,  to 
demand  and  receive  from  the  lessor  a  price  for  the  same,  to  be  fixed 
by  appraisers,  to  be  mutually  chosen  by  the  lessor  and  the  lessees 
for  that  purpose.  It  is  perfectly  obvious,  therefore,  that  actual 
possession  of  the  premises  or  property  mortgaged  could  not  have 
been  delivered  by  the  mortgagors  to  the  mortgagee,  without  put- 
ting the  latter  also  in  the  possession  of  the  lots  upon  which  the 
premises  mortgaged  were  placed.  But  the  mortgagors  were 
restrained  by  the  terms  of  their  lease  from  doing  this,  as  it  would 
have  been  parting  with  their  right  to  the  possession  of  the  lots. 
All,  therefore,  that  was  practicable,  seems  to  have  been  done  by 
the  mortgagors  for  the  purpose  of  vesting  their  right  in  the  build- 
ings and  improvements  on  the  lots  in  the  mortgagee,  and  charging 
the  same  with  the  payment  of  the  debt  owing  by  them  to  him. 
That  such  a  charge  exists,  as  between  the  mortgagors  and  mort- 
gagee, is  not,  and  indeed  cannot  well  be  denied.  And  as  to  the 
plaintiffs  in  error,  they  are  not  execution-creditors,  who  can  claim, 
on  that  ground,  to  be  preferred  to  the  mortgagee,  because  he  did 
not  take  or  obtain  actual  possession  of  the  property  mortgaged  to 
him.  They  are  merely  assignees  of  the  mortgagors,  in  trust  for 
the  benefit  of  the  creditors  of  the  latter,  and  have  no  rights  which 
could  not  be  set  up  by  the  creditors  themselves,  whom  they  re- 
present. But  the  defendant  in  error,  the  mortgagee,  is  also  a 
creditor  of  the  mortgagors,  and,  as  such,  his  claim  is  therefore 
equally  meritorious  with  those  of  the  other  creditors,  more  parti- 
cularly represented  by  the  plaintiffs  in  error.  But  the  mortgage, 
which  is  a  special  assignment  in  his  favour,  made  for  the  purpose 
of  securing  the  payment  of  his  debt,  being  executed  anterior  to  the 
general  assignment  under  which  the  plaintiffs  in  error  claim,  gives 
to  the  defendant  in  error  a  prior  right,  in  equity  at  least,  if  not  in 

V.  —  N  * 
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law,  to  whatever  is  contained  in  the  mortgage,  and  was  thereby 
intended  to  be  passed  to  him  as  a  security  for  the  payment  of  his 
debt. 

Judgment  affirmed. 


Balliot  against  Bauman. 


j  y 


If  land  be  vacant  when  a  return  of  survey  is  accepted  at  the  Land  Office,  and 
patent  granted,  and  no  intervening  title  exists  in  a  third  person,  one  whose  claim 
from  the  Commonwealth  originates  after  the  patent  cannot  dispute  the  right  of 
the  patentee  on  the  ground  that  the  survey  and  return  were  unduly  accepted. 

The  patent  merges  irregularities  in  former  proceedings,  and  is  notice  to  a  sub- 
sequent claimant  that  the  land  is  not  vacant. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Northampton  county,  in  an  action  of  trespass  for  cutting  timber 
trees,  brought  by  John  D.  Bauman  against  Aaron  Balliot,  in 
which  a  verdict  and  judgment  were  rendered  for  the  plaintiff. 
The  pleas  were  not  guilty,  and  liberum  tenementum,  and  the  ques- 
tion was  on  the  title. 

The  plaintiff  gave  in  evidence  a  patent  to  himself  for  94  acres, 
dated  21st  March  1837.  This  patent  was  granted  on  an  applica- 
tion to  John  Rhodes,  dated  22d  June  1768.  The  survey  was  made 
on  the  25th  October  1810.  It  was  returned  and  accepted  on  the 
22d  February  1837.  The  lands  had  been  appraised  by  the  com- 
missioners of  the  county  at  No.  4,  under  the  law  of  the  State  on 
that  subject.  This  constituted  the  plaintiff's  title. 

The  defendant  gave  in  evidence  a  warrant  to  himself  for  50 
acres,  dated  24th  March  1837,  and  a-  survey  made  on  the  3d  April 
1837  ;  also  an  application  of  John  Rhodes,  dated  22d  July  1768, 
and  a  survey  on  it  of  126  acres,  made  the  22d  July  1768.  Also 
deed  of  John  Rhodes  to  Joseph  Rhodes,  dated  1st  April  1791. 
Deed  of  Joseph  Rhodes  to  Andrew  Myer,  dated  21st  February 
1794.  Deed  of  Andrew  Myer  to  Henry  Driesbach,  20th  January 
1796.  Deed  of  Henry  Driesbach  to  Casper  Frederick,  dated  6th 
February  1802.  Deed  of  Casper  Frederick  to  Peter  Frontz,  4th 
September  1807,  and  the  deed  of  Peter  Frontz  to  Henry  Dengler, 
llth  August  1830.  Also  a  warrant  to  John  Cook,  dated  13th  Au- 
gust 1793,  for  400  acres  ;  survey  dated  22d  September  1793.  Pa- 
tent to  John  Cook  dated  14th  March  1794.  Assessment  as  un- 
seated lands,  427  acres  in  the  name  of  John  Cook  for  the  years 
1832,  '3,  '4,  '5.  Also  the  treasurer's  sale  book,  for  the  year  1836  ; 
by  which  it  appeared  this  tract  had  been  sold  to  Stephen  Balliot 


March  1843.]  OF  PENNSYLVANIA.  151 

[Ball Jot  v.  Bauman.] 

for  nine  dollars.  Also  the  treasurer's  deed  to  Stephen  Balliot,  dated 
2d  August  1836.  Bond  for  the  surplus  money,  of  same  date, 
marked,  filed  in  the  Prothonotary's  Office,  30th  August  1837. 

The  plaintiff  gave  in  evidence  the  assessment  of  seated  lands, 
from  the  year  1818  to  the  year  1836.  This  showed  517  acres  as- 
sessed as  seated  to  the  plaintiff  for  the  years  1818  and  1820,  and 
450  acres  for  each  of  the  other  years.  About  the  one  half  of  the 
land  granted  by  patent  to  the  plaintiff  was  for  land  that  was  then 
vacant,  and  the  other  half  was  for  land  included  in  the  Cook  war- 
rant and  patent.  The  warrant  to  Balliot  was  for  that  portion  of 
plaintiff's  patent  that  was  vacant,  when  it  was  granted  to  the 
plaintiff. 

The  court  charged  the  jury  as  follows : 

The  defendant  contends  that  the  patent  is  void.  The  position 
he  takes  is  this :  that  inasmuch  as  the  application  of  Rhodes  had 
been  laid  on  other  lands,  which  are  still  held,  as  appears  by  the 
deeds  which  have  been  given  in  evidence,  the  plaintiff  could  not 
derive  title  through  that  same  application,  to  any  other  lands.  It 
is  true  that  this  location  had  been  surveyed  on  other  lands,  em- 
bracing in  quantity  126  acres ;  and  that  this  land  is  now  held  by 
that  title,  and  has  been  long  in  possession  of  the  various  vendees, 
and  improved  by  them.  The  land  covered  by  the  plaintiff's  patent 
is  two  miles  distant  from  the  126  acres.  On  the  facts  thus  stated 
the  question  is,  did  not  the  patent,  under  the  circumstances  of  the 
case,  vest  in  the  plaintiff  a  good  title  to  all  the  land  covered  by  it, 
that  was  vacant  when  it  was  issued  ?  I  will  readily  concede  that 
the  officers  of  the  Land  Office  are  but  public  agents  entrusted  with 
the  power  of  granting  the  vacant  lands  of  the  Commonwealth,  in 
the  manner  and  on  the  terms  prescribed  by  law.  They  are  no 
doubt  bound,  in  the  discharge  of  their  duty,  to  conform  to  the  con- 
ditions thus  dictated.  If  they  do  not  thus  conform,  any  citizen  may 
contest  the  validity  of  the  grant.  Thus  if  land  was  patented, 
without  the  purchase  money  having  been  paid,  or  secured  to  be 
paid,  or  if  land  that  was  subject  to  the  condition  of  improvement, 
was  granted,  when  no  improvement  or  settlement  had  been  made, 
in  either  of  these  cases,  the  title  would  not  be  good.  In  these  cases 
the  patentee  would  have  produced  the  evidence  of  title,  without 
having  paid  to  the  State  the  consideration  required  from  him  by 
law,  and  therefore  as  to  him  no  title  would  have  passed  from  the 
State. 

In  this  case  the  plaintiff  paid  to  the  State  the  full  consideration 
money.  On  a  new  warrant  nothing  more  could  have  been  exacted 
from  him.  The  survey  having  been  made,  returned  and  accepted, 
and  the  entire  consideration  paid,  and  a  patent  having  issued,  can 
the  State,  after  this,  grant  this  same  land  to  another?  When  this 
survey  was  made  and  the  patent  granted,  so  far  as  the  land  covered 
by  them  was  vacant,  it  was  completely  separated  from  the  re- 
maining unappropriated  mass  of  lands  of  the  Commonwealth.  It 
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was  no  longer  vacant,  but  laid  off,  and  granted  in  consideration  of 
the  legal  price  paid.  Can  a  warrant  issued  after  this  give  title  ? 
The  irregularities  complained  of,  did  the  State  no  injustice.  The 
price  was  paid  into  the  treasury,  and  the  fees  to  the  officers.  They 
did  not  prejudice  any  existing  right  of  the  defendant.  When  he 
applied  for  and  took  his  warrant,  the  plaintiff's  title  appeared  of 
record.  He  proceeded  with  notice  of  the  prior  grant.  Claiming 
by  subsequent  grant,  all  the  recitals  in  the  patent  are  evidence 
against  him.  Those  things  which  he  complains  of  were  prelimi- 
nary matters,  and  where  no  injustice  is  done,  may  they  not  be 
covered  by  the  patent?  To  accomplish  the  purpose  of  justice  and 
equity,  is  it  not  our  duty  to  consider  them  as  cured  ?  A  patent  is 
a  title  from  its  date,  when  there  is  no  fraud,  and  the  consideration 
has  been  paid  by  the  patentee.  The  land  it  covers  is  then  appro- 
priated, and  remains  no  longer  vacant,  nor  subject  to  further  grant 
by  warrant.  A  patent  is  the  deed  of  the  State,  attended  with  all 
the  solemnities  peculiar  to  the  official  grant  of  a  sovereign  party. 
Can  this  party,  though  it  be  a  sovereign  State  of  this  Union,  be 
permitted  to  pronounce  her  own  solemn  deed  a  nullity  ?  If  she 
can,  it  must  be  by  a  mere  act  of  power  which  must  find  its  vindi- 
cation in  reasons  which  I  have  not  yet  heard.  A  State  is  in  rea- 
son, justice  and  law,  as  much  bound  by  her  contracts  as  an  indi- 
vidual. After  all,  she  is  but  a  contracting  party.  Her  pretensions 
are  or  ought  to  be  subject  to  the  scrutiny  and  decision  of  those 
common  tribunals,  which  are  established  for  the  security  of  all  our 
individual  rights.  Can  she  claim  by  her  officers  to  act  as  judge  in 
her  own  case,  and  thus  proceed  to  nullify  her  own  solemn  act  ? 
To  do  this  would,  in  my  judgment,  be  to  disregard  entirely  those 
great  principles  of  justice,  which  are  universally  acknowledged. 
The  patent  was  a  contract  executed — a  full  and  perfect  grant.  It 
extinguished  all  the  title  which  the  State  then  had.  It  is  a  con- 
tract on  the  part  of  the  State,  that  she  will  never  reassert  the 
right  thus  granted.  She  receives  the  plaintiff's  money,  and  keeps 
it,  and  at  the  same  time  proceeds  to  take  from  him,  that  which  she 
gave  him  in  consideration  of  it.  Can  she  thus  unjustly  annul  her 
own  grant  ?  Is  she  not  restrained  from  the  commission  of  such  an 
outrage  upon  private  right,  by  the  general  terms  of  our  political 
constitution  ?  It  appears  to  me  that  she  most  certainly  is,  and 
that  by  the  words  and  spirit  of  the  constitution,  which  is  the  su- 
preme law  of  the  land,  no  State  can  by  direct  or  indirect  means 
impair  the  obligations  of  her  own  contracts.  It  cannot  be  done  by 
the  executive  or  legislative  branches,  much  less  by  an  inferior 
authority.  That  a  State  should  thus  annul  her  own  grant,  would 
be  as  repugnant  to  justice  and  constitutional  law,  as  it  would  be 
to  absolve  individual  vendors  of  property  from  the  obligation  to 
execute  their  contracts.  In  this  case  there  is  no  allegation  of 
fraud.  The  officers  must  have  known  what  they  were  doing.  The 
survey  and  patent  purport  to  be  founded  on  the  Rhodes  applica- 
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tion.  There  was  no  misrepresentation  or  fraud,  so  far  as  the 
evidence  goes.  The  consideration  was  fully  and  honestly  paid.  I 
therefore  lay  down  to  you  as  the  law,  that  the  plaintiff's  patent 
conveyed  to  him  a  good  title  to  all  the  land  covered  by  it,  that  was 
then  vacant,  and  that  the  State  is  estopped  by  it  from  denying  the 
validity  of  his  title,  and  that  the  defendant's  warrant  vests  in  him 
no  title.  From  what  I  have  said,  it  is  obvious  that  the  plaintiff 
has  a  right  to  recover  damages  for  any  trespass  committed  by 
defendant  or  by  his  authority,  by  cutting  timber  on  this  portion  of 
the  land.  Whether  any  timber  and  how  much  was  cut  thereon, 
is  a  matter  of  fact  for  your  decision. 

•The  court  then  charged  the  jury,  at  length,  in  relation  to  the 
plaintiff's  claim  to  that  portion  of  the  John  Cook  tract  covered  by 
his  patent,  and  in  favour  of  the  defendant  as  to  that  part  of  the 
case;  and  concluded  as  follows:  "John  Rhodes  sold  but  100  acres 
of  his  survey  to  Joseph  Rhodes.  This  left  26  acres  still  the  pro- 
perty of  John.  There  is  no  proof  that  Carneys  were  his  heirs,  nor 
that  he  had  left  the  land  to  them  by  will.  As  the  plaintiff's  patent 
is  subsequent  to  the  grant  to  Cook,  the  recitals  in  it  are  not  evi- 
dence against  the  title  under  this  prior  grant.  There  is  nothing  in 
the  evidence  that  would  give  the  plaintiff  title,  by  laying  his  claim 
on  this  land,  which  had  been  patented  to  Cook.  As  to  that,  his 
title  is  most  certainly  defective.  As  to  that  part  which  was  vacant, 
his  title  is  good,  and  if  the  defendant  cut  timber  on  this  part  of  his 
close,  you  will  render  a  verdict  in  his  favour  for  such  a  sum  as 
under  all  the  circumstances,  you  think  right." 

The  verdict  was  in  favour  of  the  plaintiff  825,  for  the  trespass 
committed  on  the  tract  of  52  acres  160  perches  north  of  the  Cook 
line. 

Errors  assigned : 

1.  The  court  erred  in  deciding  that  the  defects  in  the  plaintiff's 
survey  were  cured  by  the  patent. 

2.  In  deciding  that  the  plaintiff's  patent  conveyed  to  him  a  good 
title  to  all  the  vacant  land  covered  by  it,  and  that  defendant's  war- 
rant and  survey  vested  in  him  no  title. 

3.  In  withdrawing  from  the  jury  the  question  of  fact,  whether 
the  officers  of  the  Land  Office  acted  advisedly  in  granting  the 
plaintiff's  patent,  or  whether  the  same  was  obtained  by  misrepre- 
sentation and  fraud. 

Hepburn,  for  the  plaintiff  in  error. 

The  plaintiff's  patent  was  founded  on  an  application  which  had 
been  filled  and  perfected.  No  further  survey  could  be  made  upon 
it.  The  survey  of  1810,  returned  and  accepted  on  the  22d  of  Feb- 
ruary 1837,  was  void,  and  could  not  be  made  good.  No  survey 
is  evidence  unless  the  authority  to  make  it  be  shown ;  and  there 
was  no  authority  for  this  survey.  Some  warrant  or  authority 
from  the  Land  Office  must  be  shown  before  a  survey  is  evidence. 
v.  —  20 
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Wilson  v.  Stoner,  (9  Serg.  fy  Rawle  39).  After  a  survey  returned, 
a  second  survey  is  merely  void.  Deal  v.  M'Cormick,  (3  Serg.  fy 
Rawle  349) ;  Oyster  v.  Bellas,  (2  Watts  397) ;  Smith  v.  Fultz,  (4 
Serg.  4"  Rawle  473).  Here  a  man  having  no  shadow  of  right  at- 
tempts to  get  a  second  survey  upon  the  application.  A  survey 
once  made  and  completed  cannot  even  be  abandoned  by  the  act 
of  the  party,  and  the  warrant  or  application  laid  elsewhere ;  but 
here  that  is  attempted,  whilst  the  party  admits  the  first  survey  for 
126  acres  to  be  good. 

As  to  its  being  received  at  the  Land  Office,  that  was  through 
mistake  and  imposition.  By  the  Act  of  1781,  a  patent  is  to  issue 
to  one  having  a  grant,  warrant  or  location.  The  land  officers  are 
merely  ministerial,  and  cannot  affect  vested  rights.  Burd  v.  Sea- 
bold,  (6  Serg.  6f  Rawle  137).  The  government  cannot  dispense 
with  the  rules  of  law.  4  Doll.  243.  It  lies  on  a  party  produc- 
ing a  patent  to  show  it  was  not  unfairly  obtained :  but  in  the  plan- 
tiff's  patent  it  is  recited  that  it  was  a  re-survey  of  a  larger  tract, 
viz.  of  126  acres.  The  recitals  in  the  patent  were  no  notice  to  us : 
they  misled  us.  If  one  link  in  the  chain  of  title  is  not  recorded, 
the  record  is  not  notice.  Keller  v.  Nutz,  (5  Serg.  <$-  Rawle  246) ; 
Smith  v.  Fultz,  (4  Serg.  #  Rawle  473). 

Reeder,  contra.     It  may  as  well  be  presumed  that  there  was  a 
mistake  in  the  patent  in  reciting  that  the  survey  was  made  on  the 
application  3421,  as  that  there  was  any  imposition.     The  land 
officers  may  have  applied  the  survey  to  the  wrong  place.     But 
the  patent  is  prima  facie  evidence  against  all  persons  claiming 
subsequently,  and  the  defendant  does  not  show  it  void.     Moreover, 
if  the  recital  is  false,  it  is  the  act  of  the  Commonwealth,  not  ours. 
The  cases  cited  are  of  conflicts  with  third  persons  having  inter- 
vening rights  before  patent  issued  ;  but  here  the  land  was  vacant 
when  our  patent  issued.     In  Oyster  v.  Bellas  there  was  a  chamber 
survey  and  patent ;  and  it  was  held  the  survey  was  not  void.    The 
defendant  claiming  after  us,  cannot  contest  our  right.     Penrose  v. 
Griffith,  (4  Binn.  231).     This  is  a  leading  case,  followed  by  Down- 
ing v.  Gallagher,  (2  Serg.  fy  Rawle  455).     The  tract  was  appraised 
to  us,  and  we  were  proceeding  the  fall  before  to  get  our  title.     The 
defendant  had  notice  by  the  patent  and  had  actual  notice.     He 
lived  on  the  adjoining  tract,  and  must  have  known  of  the  appraise- 
ment.'  There  was  no  evidence  of  fraud,  and  therefore  it  would 
have  been  error  to  leave  it  to  the  jury. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — A  patent  is  not  operative  against  the  rights  of  a 
third  person  existing  before  the  issuing  of  the  patent.  He  may 
show  that  his  right  is  better  than  that  of  him  who  obtained  the 
patent,  and  for  that  purpose  may  inquire  into  the  prior  title  of  the 
patentee,  whether  by  warrant,  survey,  settlement  or  otherwise, 
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and  show  that  his  own  equitable  title  is  better.  But  one  who 
purchases  after  the  issuing  of  the  patent,  and  whose  whole  claim 
originates  subsequently  to  its  date,  is  not  at  liberty  to  search  into 
imperfections  in  the  previous  title  of  the  patentee.  If  there  are 
any  such  which  the  Commonwealth  has  chosen  to  overlook,  a  third 
person  has  nothing  to  do  with  it.  The  patent  conveys  the  full 
legal  title  of  the  State,  and  is,  as  to  her,  a  merger  of  the  previous 
proceedings  and  a  waiver  of  informalities ;  it  is,  moreover,  full  and 
express  notice  to  every  person  whatever  that  the  land  has  been 
granted  away  and  is  not  vacant. 

In  the  case  before  us,  the  defendant  applied  for  his  warrant  after 
the  Commonwealth  had  issued  a  patent  to  the  plaintiff  for  94^ 
acres  of  land,  and  had  received  the  purchase  money  and  fees.  He 
alleges  that  the  plaintiff's  survey  was  void,  being  made  under  ap- 
plication No.  3421,  22d  of  June  1768,  for  100  acres;  which  appli- 
cation had  been  before  fully  executed  on  land  at  a  distance  from 
the  present.  There  was  an  irregularity  in  this,  but  nothing  more. 
The  survey  of  these  94^  acres,  in  1810,  was  made  by  a  deputy- 
surveyor,  and  this  survey  was  afterwards  adopted  by  the  Land 
Office.  The  land  was  vacant  when  the  patent  was  issued.  There 
being  no  intervening  claim,  the  land  officers,  after  accepting  such 
survey  and  granting  a  patent  upon  it,  could  not  grant  the  land  a 
second  time.  And  as  to  fraud  and  imposition,  we  have  no  evi- 
dence of  it,  nor  is  it  for  the  defendant  to  allege  it.  It  is  sufficient, 
as  to  him,  that  the  Land  Office  adopted  the  survey,  though  not 
regularly  made,  on  receiving  the  purchase  money  and  all  the  fees 
of  office.  We  are  therefore  of  opinion  there  was  no  error  in  the 
charge  of  the  court. 

Judgment  affirmed. 


Caldcleugh  against  Carey. 

An  insolvent  debtor,  whose  application  to  be  discharged  is  pending  in  one 
county,  need  not  make  a  second  application  in  another  county  where  he  has  been 
arrested  and  given  bond. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  debt  on  an  insolvent  bond,  by  Robert  A. 
Caldcleugh  against  Henry  C.  Carey  and  J.  M.  Sanderson,  im- 
pleaded  with  Burd  Patterson,  who  was  not  served  with  process. 
The  bond  was  dated  the  2d  of  October  1841,  and  was  conditioned 
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for  the  appearance  of  Burd  Patterson  at  the  next  term  of  the  Court 
of  Common  Pleas  of  Philadelphia  county,  to  present  his  petition 
and  take  the  benefit  of  the  insolvent  laws  in  the  form  prescribed 
by  the  Act  of  Assembly.  The  declaration  set  out  for  breaches 
that  the  defendant  did  not  comply  with  the  requisitions  of  the  in- 
solvent laws,  but  failed  in  obtaining  his  discharge,  and  did  not 
surrender  himself.  The  defendants  pleaded  that  Burd  Patterson, 
on  the  21st  of  September  1841,  being  then  a  resident  of  Schuylkill 
county,  and  having  resided  therein  six  months  next  preceding, 
presented  his  petition  to  the  Court  of  Common  Pleas  of  that  county 
for  the  benefit  of  the  insolvent  laws,  and  the  usual  proceedings 
were  had  thereon;  that  on  the  18th  of  October  1841,  being  the 
day  of  hearing  appointed,  and  notice  having  been  given,  the  peti- 
tioner was  discharged  on  the  usual  decree,  after  having  assigned 
his  property  and  effects  to  trustees  for  the  use  of  his  creditors. 
To  this  plea  the  plaintiff  demurred,  and  the  court  below  rendered 
judgment  for  the  defendants;  which  was  here  assigned  for  error. 

Hazlehurst,  for  plaintiff  in  error,  referred  to  the  Act  of  16th 
June  1836,  Purd.  551 ;  4  Watts  69;  6  Watts  508;  1  Watts  $  Serg. 
381 ;  1  Saund.  216 ;  2  76.  41,  note  1 ;  3  Watts  fy  Serg.  495. 

Ingraham  (with  whom  was  Mattery),  contra,  cited  2  Jlshm. 
433;  4  Watts  $  Serg.  465;  2  Miles  437;  9  Watts  287;  10  Watts 
228. 

PER  CURIA.M. — The  principle  of  this  case  was  settled  in  M'Clure 
v.  Foreman,  (4  Watts  4*  Serg.  280),  where  it  was  held  that  one 
discharge  serves  for  all.  In  the  case  at  bar,  the  arrest  in  the 
county  of  the  debtor's  residence  was  prior,  in  point  of  time,  and 
the  discharge  from  it  preferable,  in  point  of  effect,  to  a  discharge 
from  an  arrest  abroad.  A  second  discharge,  therefore,  would  have 
been  nugatory. 

Judgment  affirmed. 
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Rinehart  against  Olwine. 

Where  goods  are  sold  on  credit,  the  vendee  to  give  his  note,  which  he  refuses 
to  do  after  the  goods  are  delivered  to  him,  an  action  may  be  maintained  for  a 
breach  of  the  contract  before  the  expiration  of  the  credit,  in  which  the  measure 
of  damages  is  the  price  of  the  goods. 

It  seems  a  recovery  in  such  action  would  be  pleadable  in  bar  to  an  action  brought 
to  recover  the  price  of  the  goods. 

Where  goods  are  sold  on  credit,  the  vendee  to  give  his  note,  a  delivery  of  part 
of  the  goods,  without  a  demand  of  the  note,  is  not  a  waiver  of  the  vendor's  right 
to  demand  it,  where  he  acted  in  good  faith,  and  fully  complied  with  the  contract. 

Where,  by  the  terms  of  a  lease,  the  lessor  is  to  receive  as  rent  a  share  of  the 
grain  raised,  deliverable  in  the  bushel,  he  has  no  interest  in  it  until  it  is  severed 
and  delivered  to  him. 

e,  whether  the  manure  made  on  a  farm  is  the  property  of  the  tenant. 


ERROR  to  the  Common  Pleas  of  Chester  county,  in  which 
William  L.  Ohvine  brought  an  action  on  the  case  against  Charles 
Rinehart,  and  declared  "  that  whereas  the  plaintiff,  on  the  15th 
of  March  1841,  caused  to  be  put  up  and  exposed  to  sale  by  public 
auction,  in  lots,  certain  goods  and  chattels,  upon  and  subject  to  the 
following  terms  and  conditions  of  sale,  viz.,  that  the  highest  bidder 
should  be  the  buyer  ;  any  person  purchasing  to  the  amount  of  eight 
dollars  and  under,  should  pay  cash  ;  and  any  person  exceeding  that 
sum  should  have  nine  months'  credit,  by  giving  their  notes  with 
approved  security  before  the  removal  of  the  goods,  with  privilege 
to  the  purchaser  of  the  grain  in  the  ground  to  store  and  thresh 
the  same  in  the  barn,  leaving  the  straw  and  the  chaff  on  the  pre- 
mises ;  of  all  which  premises  the  defendant,  at  the  time  the  said 
goods,  &c.,  were  so  put  up,  &c.,  had  notice.  That  at  and  upon 
the  said  sale,  &c.,  the  defendant  became  and  was  the  highest  bid- 
der for,  and  was  declared  and  became  the  purchaser  of,  the  follow- 
ing goods  and  chattels,  upon,  &c.  the  said  terms,  &c.  of  sale,  at 
and  for  the  following  sums  of  money,  then  bid  by  him,&c.,  to  wit, 
(enumerating  them),  and  one  field  of  wheat  in  the  ground  for  $105. 
96,  making  altogether  $131.98;  and  in  consideration  that  the 
plaintiff  had  then  delivered  the  said  goods  and  chattels  to  the 
defendant  as  such  purchaser,  the  same  exceeding  eight  dollars,  he 
then  promised  the  plaintiff  to  pay  him  the  said  sum  at  the  expira- 
tion of  such  nine  months'  credit,  and  give  him  his  note  with 
approved  security  therefor,  &c.;  and  although  the  plaintiff  has 
always  been  ready,  &c.  to  perform  the  said  contract  on  his  part, 
yet  the  defendant,  not  regarding,  &c.,  has  not,  although  often 
requested,  &c.,  paid  him  the  said  sum,  &c.,or  given  his  note,  &c. 
for  the  same,  according  to  said  terms,  &c.  of  sale,  but  has  hitherto 
wholly  neglected,  &c." 

v.  —  o 
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The  declaration  also  contained  a  count  for  goods  sold  and  deli- 
vered, and  another  upon  an  account  stated. 

It  appeared  that  in  1840  John  Olwine  leased  certain  premises 
on  shares  to  his  son,  the  plaintiff,  who  was  to  render  as  rent  one- 
half  of  all  the  grain  raised,  except  the  potatoes,  deliverable  in  the 
bushel.  About  the  1st  of  October  of  that  year,  the  plaintiff  sowed 
a  field  of  wheat.  On  the  27th,  the  premises  were  sold  under  an 
execution  against  John  Olwine,  to  John  Kimes.  In  the  spring  of 
1841,  the  plaintiff  sold  to  the  defendant,  at  public  sale,  certain 
farming  utensils,  hay,  oats,  and  8  acres  104  perches  of  wheat, 
growing  in  the  ground,  at  a  credit  of  nine  months,  the  defendant 
agreeing  to  give  his  note  with  approved  security.  Some  of  the 
articles  sold  were  delivered  to  the  defendant.  In  November  1840 
the  defendant  called  on  the  plaintiff,  and  said  he  had  purchased 
the  premises,  and  wanted  some  straw  and  a  ton  of  hay  as  rent  for 
them  from  that  time  till  spring.  Afterwards,  on  the  day  of  sale, 
the  defendant  laid  claim  to  the  grain  and  the  manure  lying  on  the 
premises,  and  the  plaintiff  threatened  to  sell  the  manure  unless  the 
defendant  gave  up  the  grain.  After  some  dispute,  an  agreement 
was  made  between  them,  before  the  grain  was  sold,  by  which  the 
defendant  was  to  give  up  his  claim  to  the  grain  in  the  ground,  and 
the  plaintiff  to  leave  for  the  use  of  the  defendant  certain  manure, 
straw  in  the  mow,  and  ten  or  a  dozen  rye  battons,  which  were 
accordingly  left  on  the  premises,  on  which  the  defendant  entered 
and  took  possession  on  the  1st  of  April  1841.  The  wheat  was 
measured  in  May  following.  The  defendant  was  not  present  at 
the  measurement,  but  had  notice  from  the  plaintiff  at  the  time  that 
it  was  about  to  be  made.  In  August  following,  the  plaintiff  called 
on  the  defendant,  and  demanded  his  note  for  all  the  goods  bought 
by  him,  which  the  defendant  refused  to  give,  but  offered  to  give 
the  plaintiff  his  note  for  all  except  the  grain. 

The  following  points  were  submitted  by  the  defendant : 

1.  The  price  of  the  goods  cannot  be  recovered  in  this  action,  the 
credit  not  having  expired. 

2.  If  anything  can  be  recovered,  it  can  be  only  damages  for  not 
giving  the  note. 

3.  No  damages  on  that  account  have  been  alleged  or  proved. 

4.  The  defendant  was  right  in  refusing  to  give  his  note  for  the 
full  amount  of  the  grain  and  goods  sold,  as  only  one-half  the  grain 
belonged  to  the  plaintiff. 

5.  The  defendant  had  no  authority  to  sell  the  grain  in  ground  to 
the  plaintiff,  and  the  plaintiff  had  no  right  to  sell  the  manure  to 
the  defendant.     Both  the  manure  and  one-half  the  grain  belonged 
to  John  Kimes,  the  purchaser  of  the  real  estate. 

6.  The  value  of  the  grain  growing  in  the  ground  sold,  cannot 
be  recovered  in  an  action  for  goods  sold  and  delivered,  as  declared 
for  in  this  action. 

7.  The  narr.  avers,  "  that  in  consideration  that  the  plaintiff  had 
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then  delivered  the  said  goods  and  chattels  to  the  defendant  as  such 
purchaser,  the  defendant  promised  to  pay  $131.98  at  the  expira- 
tion of  nine  months,  and  give  his  note  with  his  approved  security." 
There  is  no  evidence  that  the  grain  in  the  ground  was  delivered 
by  the  plaintiff.  It  is  not  susceptible  of  delivery  as  goods  and 
chattels ;  and  as  the  plaintiff  has  not  performed  his  part  of  the 
engagement  as  he  avers,  the  defendant  is  excused  in  not  giving  his 
note. 

8.  The  plaintiff  can  only  recover  the  price  of  one-half  the  grain 
in  the  ground,  viz.,  4  acres  52  perches. 

9.  The  plaintiff  having  delivered  the  goods  without  demanding 
the  note,  waived  his  right  to  exact  it. 

10.  The  measure  of  damages  for  not  giving  the  note  (if  the  jury 
should  believe  the  defendant  was  not  justified  in  declining  to  give 
it),  is  the  loss  he  sustained,  if  any,  in  not  giving  any  security  for 
the  amount  of  the  goods  sold. 

The  Judge  charged  the  jury  as  follows : 

There  is  no  question  but  that  all  the  chattels  personal,  strictly 
speaking,  mentioned  in  the  declaration,  belonged  to  the  plaintiff  at 
the  time  of  the  sale,  nor  that  the  defendant  neglected  and  refused 
to  give  his  note  with  surety  for  the  goods  purchased  by  him ;  and 
therefore  it  is  conceded  the  plaintiff  is  entitled  to  some  sum  in 
damages  for  the  breach  of  the  special  contract.  But  it  is  insisted 
that  one-half  the  wheat  sown  by  the  plaintiff,  and  sold  by  him  to 
the  defendant,  did  not  at  the  time  of  sale  belong  to  him ;  and  there- 
fore the  jury,  in  estimating  the  damages,  should  throw  out  of  con- 
sideration a  moiety  of  the  grain  in  the  ground.  As  the  plaintiff 
seeks  to  recover  the  value  of  all  the  articles  sold,  including  all  the 
grain,  as  the  measure  of  damages,  or,  at  the  very  least,  it  is  asked 
that,  in  estimating  the  damages,  you  should  consider  all  that  was 
sold,  it  becomes  necessary  to  inquire  whether  the  defendant's  po- 
sition be  correct.  Did,  as  alleged,  one-half  the  grain  then  growing 
in  the  ground  pass  in  specie  to  the  purchaser? 

It  is  undoubtedly  true  that  accruing  rent  is  incident  to  the 
reversion,  and  therefore  a  purchaser,  either  from  the  landlord  or 
at  sheriff's  sale,  is  entitled  to  all  rents  growing  due  at  the  time  of 
his  purchase.  It  is  also  true  that  rent  may  be  reserved  in  kind, 
or  of  the  produce  of  the  land  on  shares,  and  for  the  non-payment 
of  such  rent  a  distress  may  be  made  either  of  the  grain  raised,  or 
other  chattels  of  the  tenant,  or  a  personal  action  may  be  sustained 
against  the  tenant  or  his  assignee  to  recover  the  value.  Fry  v. 
Jones,  (2  Rawle  11).  Under  certain  circumstances,  growing  grain 
will  be  taken  as  part  of  the  realty.  As,  for  instance,  where  the 
owner  of  land  sows  it,  and  then  sells  and  conveys  it,  the  grain 
growing  will  pass  with  the  land,  unless  specially  reserved.  Wil- 
kinsv.  Vashbinder,  (7  ?TaWs378).  But  under  other  circumstances, 
such  grain  is  not  considered  of  the  realty;  as  where  an  execution 
is  levied  on  it,  or  it  is  sold  by  the  owner  prior  to  a  conveyance 
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of  the  soil.  In  these  and  similar  cases,  it  is,  in  contemplation 
of  law,  severed  from  the  freehold,  and  is  to  be  treated  as  a 
chattel.  So  too  under  a  contract  of  rent  by  which  the  landlord  is 
to  recover  a  portion  of  the  grain  raised,  to  be  delivered  in  the 
bushel,  as  in  this  case,  I  do  not  think  he  acquires  any  property  in 
the  grain  sown.  The  thing  belongs  to  the  tenant,  who,  in  Pennsyl- 
vania, is  entitled  to  the  emblements.  If  he  sell  the  crop,  his  vendee 
will  take  it.  If  he  cut  and  thresh  it,  and  sell  the  produce,  the 
landlord  cannot  pursue  it  in  the  hands  of  a  purchaser.  His  remedy 
is  by  distress  on  the  premises,  or  a  personal  action  against  the 
tenant.  If  this  be  so,  it  follows  that  a  purchaser  of  the  land,  whe- 
ther at  sheriff's  sale  or  otherwise,  acquires  no  property  in  the  grain 
itself,  for  he  stands  in  the  shoes  of  the  lessor,  and  his  rights  and 
remedies  are  the  same. 

But  even  admitting  this  view  to  be  incorrect,  I  am  of  opinion 
the  defendant  is  liable  in  respect  to  the  grain  in  question.  In  pur- 
suance of  the  agreement  between  them,  the  claim  of  the  defendant 
to  the  grain  in  the  ground  was  withdrawn,  and  he  afterwards 
purchased  it ;  the  manure  and  straw  were  delivered  to  and  appro- 
priated by  him  to  his  own  use,  and  the  agreement  thus  entirely 
executed  by  the  parties.  Under  these  circumstances,  it  would,  it 
appears  to  me,  be  against  all  equity  to  permit  the  defendant  to  set 
up  a  title  to  the  grain  in  Kimes,  to  defeat  the  plaintiff's  claim  in 
this  action.  The  parties  treated  on  the  basis  that  the  grain  was 
in  Rinehart  and  the  manure  in  Olwine ;  and  the  former  having 
enjoyed  all  the  benefit  of  the  manure  and  straw,  in  consideration 
of  which  he  had  agreed  to  treat  the  grain  as  Olwine's,  and  actually 
did  so  by  becoming  the  purchaser  at  the  sale,  cannot  now  disaffirm 
the  contract  by  insisting  on  an  implied  warranty  of  title  by  Olwine. 
Having  acted  on  full  information,  at  least  with  easy  opportunity 
to  inform  himself,  it  is  as  if  on  a  sufficient  consideration  he  under- 
took to  run  the  risk  of  Olwine's  title,  and  it  is  now  too  late  to 
object  a  title  in  Kimes. 

Besides  this,  a  party  cannot  affirm  a  bargain  in  part  and  disaffirm 
it  in  part.  Before  a  contract  can  be  rescinded,  both  parties  must 
be  placed  in  the  same  situation  they  were  before  the  contract  was 
made ;  and,  therefore,  when  one  has  derived  any  benefit  from  the 
contract  detrimental  to  the  other  party,  he  cannot  rescind  it,  or 
treat  it  as  wholly  determined.  Here,  under  the  agreement  with 
the  plaintiff,  the  defendant  received  and  appropriated  the  manure 
and  straw,  and  it  was  part  of  the  same  agreement  that,  so  far  as 
he  had  an  interest  or  should  acquire  one,  the  grain  was  to  be  con- 
sidered as  belonging  to  the  plaintiff. 

But  it  is  objected  against  this,  that  the  manure  in  fact  was  the 
property  of  Kimes,  the  purchaser  at  the  sheriff's  sale,  and  there- 
fore the  consideration  of  the  defendant's  agreement  altogether,  or 
in  a  great  measure,  failed.  I  am  of  opinion  that  manure  in  the 
barn-yard,  made  by  the  beasts  of  the  tenant,  and  preserved  by  his 
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labour  and  care,  does  not  pass  to  a  purchaser  from  the  sheriff  of  the 
landlord's  remainder. 

The  Judge  thus  answered  the  defendant's  points : 

1,  2,  3.  "  This  action  was  instituted  before  the  expiration  of  the 
credit  which,  by  the  terms  of  the  sale,  was  to  be  allowed  to  the 
defendant.  The  plaintiff,  therefore,  cannot  recover  the  price  of 
the  goods  sold  under  the  indebitatus  count."  But  inasmuch  as  the 
defendant  received  and  appropriated  these  goods,  I  see  no  objection 
against  the  jury  assessing  their  value  as  the  measure  of  the  damages 
which  the  plaintiff  is  entitled  to  recover  against  the  defendant  for 
neglecting  and  refusing  to  give  his  note  with  surety,  according  to 
the  conditions  of  sale.  As  such  a  recovery  might  be  pleaded  in 
bar  of  a  subsequent  action  for  goods  sold  and  delivered,  there  is 
nothing  in  the  idea  suggested,  that  if  this  be  permitted  there  might 
be  a  double  recovery  of  the  value  of  the  chattels  sold. 

The  4th,  5th,  6th,  8th  and  10th  points  have  been  sufficiently 
answered. 

7.  Supposing  the  allegation  of  consideration  referred  to  in  this 
point  to  be  material,  there  is  proof  in  this  cause  for  the  jury  of  a 
delivery  of  the  grain.  For  certain  purposes,  grain  growing  is 
considered  a  personal  chattel,  of  which  possession  may  be  given. 
Here  the  defendant  took  actual  possession  of  the  soil  on  which  it 
was  growing. 

9.  There  is  nothing  in  the  case  tending  to  show  that  the  plain- 
tiff waived  the  undertaking  of  the  defendant  to  give  a  note.  Cer- 
tainly the  delivery  of  the  things  sold  did  not  amount  to  a  waiver, 
in  the  absence  of  any  intention  to  that  effect. 

Errors  assigned : 

1.  The  court  erred  in  charging  the  jury  that  the  action  could 
be  sustained  before  the  credit  for  which  the  goods  were  sold  had 
expired. 

2.  In  charging  the  jury  that  they  might  assume  the  value  of  the 
goods  received  and  appropriated  by  defendant,  as  the  measure  of 
damages  which  the  plaintiff  is  entitled  to  recover  against  the  de- 
fendant for  neglecting  and  refusing  to  give  his  note  with  security. 

3.  In  charging  that  under  a  contract  of  rent  by  which  the  land- 
lord is  to  receive  a  portion  of  the  grain  raised  in  the  bushel,  the 
landlord  acquires  no  property  in  the  grain  sown. 

4.  In  charging  that  the  defendant  could  not  set  up  a  title  to  the 
grain  in  Kimes,  to  defeat  the  plaintiff's  claim. 

5.  In  charging  that  manure  in  the  barn-yard,  made  by  the  beasts 
of  the  tenant,  does  not  pass  to  a  purchaser  from  the  sheriff  of  the 
landlord's  remainder. 

6.  In  their  answers  to  the  defendant's  6th,  7th  and  9th  points. 

Pennypacker,  for  plaintiff  in  error,  cited  Girard  v.  Taggart,  (5 
Serg.  4*  Rawle  19) ;  Mussen  v.  Price,  (4  East  147) ;  Button  v.  Solo- 
monson,  (3  Bos.  fy  PuL  582) ;  6  Wend.  77 ;  6  Pick.  265 ;  Lewis  v. 
v.  — 21  o* 
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Culbertson,  (11  Serg.  <£•  Rawk  49)  ;  Wilkins  v.  Vashbinder,  (7  Watts 
379)  ;  Stambaughv.  Yeates,  (2Rawle  161)  ;  15  Wend.  169;  21  Pick. 
367  ;  3  JV.  Hamp.  503. 

Darlington,  contra,  referred  to  Johnston  v.  Smith,  (3  P.  R.  501)  ; 
Iddings  v.  JVag7e,  (2  PFa«s  4*  Serg-.  22)  ;  Matthews  on  Exrs.  27  ; 
Ram  on  Assets  183;  16  East  116;  6  Car.  fy  Payne  616;  Craig-  v. 
Dale,  (1  JFafts  <$•  .Serg-.  509);  Paley  on  Agency  328;  Girard  v. 
Taggart,  (5  Ser^.  4*  tfaw/e  543). 


The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  This  was  an  action  of  assumpsit  to  recover  dama- 
ges for  breach  of  a  contract  for  a  sale  of  certain  goods  and  some 
wheat  growing  in  the  ground.  The  declaration  contains  a  special 
count  as  well  as  the  common  counts.  Judgment  was  rendered  on 
the  special  count. 

John  Olwine  was  the  owner  of  a  tract  of  land  in  Chester  county, 
which  he  leased  to  his  son  William  L.  Olwine,  the  latter  rendering 
as  rent  one  half  the  grain  raised  on  the  premises,  to  be  delivered 
in  the  bushel.  During  the  existence  of  the  lease  and  before  any 
grain  was  grown  or  deliverable,  the  premises  were  sold  by  the 
sheriff  by  virtue  of  an  execution  against  the  lessor.  The  property 
was  purchased  for  John  Kimes  by  his  son-in-law  and  agent, 
Charles  Rinehart,  the  defendant.  Afterwards,  William  L.  Olwine, 
the  plaintiff,  sold  the  articles  in  question,  including  the  field  of 
wheat  in  the  ground,  and  the  defendant  became  the  purchaser  at 
a  credit  of  nine  months,  he,  the  purchaser,  agreeing  to  give  his 
note  with  approved  security.  Part  of  the  property  was  delivered 
to  the  purchaser  at  or  about  the  time  of  sale,  and  the  field  of  wheat 
was  afterwards  measured,  went  into  the  possession  of  the  defend- 
ant, and  was  reaped  and  enjoyed  by  him.  The  defendant,  how- 
ever, refused  to  give  his  note  according  to  contract,  and  for  this 
breach  the  suit  was  brought  before  the  expiration  of  the  nine 
months'  credit. 

On  the  day  of  sale  a  dispute  arose  between  the  plaintiff  and 
defendant  as  to  the  title  to  the  grain  in  the  ground  and  the  ma- 
nure lying  in  heaps  on  the  premises,  and  it  was  agreed  that  the 
defendant  would  relinquish  all  right  to  the  grain,  in  consideration 
that  the  tenant  would  waive  his  right  to  the  manure,  and  in  the 
further  consideration  that  he  would  leave  certain  straw,  &c.  All 
this  was  faithfully  performed  on  the  part  of  the  plaintiff,  and  in  all 
things  the  defendant  reaped  the  fruits  of  the  contract. 

That  the  action  can  be  sustained  before  the  expiration  of  the 
credit  for  which  the  goods  were  sold,  is  ruled  in  Girard  v.  Tag- 
gart, (5  Serg.  <£*  Rawle  19,  543).  In  the  same  case  it  is  decided, 
that  the  price  of  the  goods  is  the  measure  of  damages.  The  plain- 
tiff has  the  right  to  be  placed  in  the  same  situation  he  would  have 
been  in  had  the  defendant  complied  with  his  contract.  The  rule, 
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established  in  Girard  v.  Taggart  has  the  recommendation,  that  it 
avoids  the  necessity  of  two  actions,  one  for  the  breach  of  the  con- 
tract, and  the  other  for  the  price  of  the  goods ;  for  it  seems  to  me 
that  a  recovery  in  the  former  would  be  pleadable  in  bar  to  an 
action  to  recover  the  price.  Here  I  will  remark,  that  there  is 
nothing  in  the  exception,  that  the  value  of  the  grain  growing  in 
the  ground  cannot  be  recovered  in  an  action  for  goods  sold  and 
delivered.  The  point  does  not  arise,  as  judgment  is  rendered  on 
the  special  count  only. 

Then,  as  to  the  title  of  a  tenant  to  the  grain  in  the  ground, 
where  by  the  terms  of  the  lease  the  landlord  is  entitled  to  a  share 
of  it,  deliverable  in  the  bushel.  The  better  opinion  seems  to  be, 
that  it  is  the  property  of  the  tenant,  and  until  the  grain  is  severed 
and  delivered  to  the  landlord,  he  has  no  interest  in  the  thing 
itself.  If  he  sells  it,  it  goes  to  his  vendee,  and  the  landlord  cannot 
pursue  it  in  his  hands.  The  only  remedy  for  the  landlord  is  by 
distress,  as  in  the  case  of  a  money  rent.  Fry  v.  Jones,  (2  Rawle 
11).  It  is  said,  that  by  delivery  of  part  of  the  articles  the  plain- 
tiff waived  his  right  to  demand  the  note.  But  he  could  not 
demand  the  note  until  the  quantity  of  wheat  was  ascertained, 
which  was  not  until  after  the  sale ;  and  that  accounts  for  the  delay, 
of  which  the  defendant  seeks  to  take  advantage.  Whether  there 
was  a  waiver,  is  a  question  of  intention,  .as  appears  by  the  case  of 
Lupin  v.  Marie,  (6  Wend.  80),  and  Smith  v.  Dennie,  (6  Pick.  267). 
It  would  be  a  strained  inference,  to  infer  such  an  intention  from 
the  facts  in  this  case,  where  the  vendor  acted  in  good  faith  by  a 
full  compliance  with  the  contract  on  his  part.  The  court  was 
asked  to  charge  the  jury  as  a  matter  of  law  that  there  was  a 
waiver,  which  they  very  properly  refused  to  do.  But  the  judg- 
ment was  right  on  another  ground ;  there  was  a  compromise  of 
a  doubtful  right ;  and  without  undertaking  to  decide  the  question, 
whether,  where  a  farm  is  taken  by  a  tenant  for  agricultural  pur- 
poses, the  manure  made  upon  it  belongs  to  the  farm  and  not  the 
tenant,  yet  we  can  safely  say  that  a  compromise  made  in  respect 
to  it  is  good,  and  cannot  afterwards  be  gainsaid  by  the  parties. 

Judgment  affirmed. 
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Reakert  against  Sanford. 

The  husband  is  not  liable  on  a  negotiable  note  given  by  his  wife  even  in  a  suit 
by  a  bond  fide  endorsee,  unless  it  was  given  with  his  authority  or  approbation, 
and  that  must  be  shown  before  such  note  is  admissible  in  evidence  against  the 
husband. 

The  husband's  authority  cannot  he  inferred  from  his  knowledge  that  the  wife 
was  carrying  on  business  and  gave  the  note  in  the  course  of  it. 

In  a  suit  by  the  holder  of  a  negotiable  note  the  defendant  may  show  fraud  in 
obtaining  it,  if  he  offers  to  prove  that  after  being  protested  for  non-payment,  it 
was  taken  up  by  the  payee  and  first  endorser. 

If  the  husband  forbids  his  wife  from  dealing  with  a  person  or  giving  a  note  to 
any  one,  an  endorsee  of  a  note  given  by  the  wife  acquainted  with  these  circum- 
stances cannot  recover  on  it. 

ERROR  to  the  Common  Pleas  of  the  county  of  Philadelphia,  in 
which  N.  W.  Sanford  and  F.  P.  Sanford,  co-partners  under  the 
firm  of  N.  W.  Sanford  &  Co.,  brought  an  action  of  assumpsit 
against  Conrad  Reakert  on  the  following  note  drawn  by  the  de- 
fendant's wife : 

$85.29.  Philadelphia,  May  19th,  1834. 

Six  months  after  date  I  promise  to  pay  to  the  order 
of  Job  Baker,  eighty-five  dollars  and  twenty-nine  cents,  without 

defalcation,  for  value  received. 

SARAH  UEAKERT. 

At  the  Commercial  Bank,  Phila.  2132 

[Endorsed]  Sarah  Reakert 

85.29 

Nov.  19.  comm. 
JOB  BARKER, 
N.  W.  SANFORD  &  Co. 
Pay  W.  PATTON,  Jun.,  Esq.,  cash.,  or  order. 

I?.  BALDWIN.,  Ccxh. 
Received  Payment  29d  November  1834. 

\V.  PATTON,  Jun.,  Cash. 

1.  The  plaintiffs  having  called  a  witness,  the  defendant  objected 
to  the  admission  of  any  evidence  showing  an  implied  authority  to 
the  defendant's  wife  to  make  the  note  in  question ;  but  the  court 
admitted  the  testimony  and  sealed  an  exception. 

The  plaintiffs  then  proved  the  handwriting  of  Sarah  Reakert  to 
the  note,  and  of  Barker  to  the  endorsement.  They  further  proved 
that  Sarah  Reakert  kept  a  millinery  establishment  before  and  after 
her  marriage  with  the  defendant. "  Their  dwelling  and  her  store 
were  under  the  same  roof,  and  defendant  kept  a  stove  establish- 
ment elsewhere.  One  of  the  witnesses  stated  he  sold  her  con- 
siderable amounts  of  goods  in  her  line,  without  seeing  her  hus- 
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band,  first  under  the  name  of  Sarah  Fisher,  and  afterwards  Sarah 
Reakert,  sometimes  for  cash,  sometimes  on  credit,  her  credit  being 
good.  She  had  a  bank-book  and  kept  an  account  with  the  Com- 
mercial Bank,  previous  to  October  19,  1832  in  the  name  of  Sarah 
Fisher,  afterwards  in  the  name  of  Sarah  Reakert.  She  was  a  de- 
positor there  and  drew  checks.  The  defendant  never  examined 
her  bank  accounts  or  was  connected  with  them.  The  note  in  suit 
was  presented  at  that  bank,  but  not  paid  for  want  of  funds.  The 
Farmers'  and  Mechanics'  Bank  were  the  holders  of  it  at  maturity 
by  endorsement.  The  plaintiffs  then  gave  in  evidence  her  account 
with  the  Commercial  Bank. 

2.  The  plaintiffs  then  offered  the  note  in  evidence,  to  which  the 
defendant  objected,  on  the  ground  that  there  was  no  evidence  of 
the  partnership  of  the  plaintiffs,  and  no  evidence  that  the  defend- 
ant authorized  his  wife  to  make  the  note ;  that  his  authority  to  her 
to  make  notes  could  not  be  presumed,  but  should  be  positively 
proved ;  but  the  court  admitted  the  note  in  evidence,  and  the  de- 
fendant excepted. 

3.  A  witness  then  testified  that  he  was  in  the  silk  business,  and 
that  Sarah  Reakert  had  dealt  with  him  for  eight  or  ten  years,  both 
before  and  after  marriage.     That  she  once  gave  him  a  note  for 
collection,  but  never  gave  him  her  own  note.     The  defendant  ex- 
cepted to  this  evidence  as  irrelevant,  but  the  court  admitted  it, 
and  the  defendant  excepted. 

The  witness  then  stated  that  he  received  from  Mrs  Reakert  a 
note  drawn  by  D.  Jones,  and  put  it  in  the  Pennsylvania  Bank  for 
discount  at  her  request.  It  was  discounted,  but  not  paid  at  ma- 
turity. Previous  to  putting  it  in  bank,  he  took  it^to  the  defendant 
and  told  him  he  brought  it  to  get  the  defendant's  name  on  it ;  that 
he  understood  a  female's  name  was  not  sufficient.  The  defendant 
endorsed  it. 

4.  The  defendant  then  offered  to  prove  by  Mary  Krickbaum 
that  she  was  in  the  employ  of  Mrs  Reakert  for  the  last  eight  or 
ten  years,  and  was  intimately  acquainted  with  her  business.    That 
Mrs  Reakert  on  the  5th  of  July  1833,  bought  goods  of  Job  Barker 
to  the  amount  of  $132.75,  and  gave  her  note  for  them,  without  the 
knowledge  of  her  husband ;  that  as  soon  as  he  knew  of  the  trans- 
action he  disapproved  of  it ;  and  afterwards  discovering  that  she 
had  been  cheated  by  Barker  in  the  sale  of  the  goods,  he  forbade 
her  from  having  any  future  dealings  of  any  kind  with  Barker,  and 
directed  that  the  note  that  had  been  given  should  be  paid  at  ma- 
turity, and  expressly  forbade  her  from  purchasing  afterwards  from 
Barker,  or  giving  her  note  to  any  one :  that  Mrs  Reakert  commu- 
nicated these  facts,  by  order  of  her  husband,  to  Barker,  afterwards 
and  before  the  note  in  suit  was  given,  and  further  informed  him 
that  if  Mr  Reakert  ever  caught  him  in  the  store  he  would  cow- 
hide him ;  that  afterwards  Barker,  without  the  knowledge  of  the 
defendant,  persuaded  his  wife  to  purchase  other  goods  of  him, 
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guaranteeing  both  the  quantity  and  quality  of  the  article,  and  in- 
duced her  to  give  the  note  in  suit  in  part  payment  thereof;  that 
said  goods  proved  to  be  wholly  valueless  at  the  time  of  the  sale  to 
her,  and  also  greatly  deficient  in  the  quantity  of  the  article  men- 
tioned. 

This  evidence  was  objected  to  by  the  plaintiffs,  and  overruled 
by  the  court,  who  sealed  a  bill  of  exceptions. 

*  The  witness  then  testified  that  she  was  in  the  employ  of  Mrs 
Reakert  nine  or  ten  years  ;  that  she  was  present  when  Mrs  Rea- 
kert gave  the  note  in  suit  to  Job  Barker.  The  signature  to  the 
note  was  Mrs  Reakert's,  but  Barker  wrote  in  the  rest  of  the  note. 
The  words  "  at  the  Commercial  Bank,  Phila.,"  were  not  on  the 
note  at  the  time  it  was  given,  nor  till  the  note  was  returned. 
Barker  afterwards  brought  back  the  note  to  Mrs  Reakert,  and  she 
asked,  "  What  is  this,  '  at  the  Commercial  Bank?'  "  He  said  he 
put  it  on  to  make  it  go  down  the  better;  he  thought  it  would  go 
better  in  New  York.  This  was  after  the  note  was  protested. 
Barker  said  it  had  been  protested,  and  wanted  her  to  pay  it.  Mrs 
Reakert  told  him  there  were  better  men  than  him  in  the  peniten- 
tiary. 

5.  The  defendant  again  offered  the  testimony  of  Mary  Krick- 
baum,  which  had  been  previously  overruled,  but  it  was  objected 
to  and  again  overruled  by  the  court,  who  sealed  an  exception. 

The  defendant  requested  the  court  to  charge  the  jury  on  the 
following  points : 

1.  That  the  plaintiff  cannot  recover  unless  the  jury  believe  that 
the  defendant  expressly  authorized  the  wife  to  make  the  note  in 
question. 

2.  That  the  fact  of  the  husband  permitting  the  wife  to  conduct 
a  millinery  establishment,  and  to  purchase  goods  for  it,  and  to 
keep  a  bank  account,  is  no  evidence  of  an  authority  to  her  to  draw 
notes. 

3.  That  the  assent  of  the  husband  cannot  be  presumed  from 
such  acts,  but  must  be  expressly  shown. 

4.  That  there  is  no  evidence  at  all  that  the  defendant  ever  au- 
thorized his  wife  to  give  the  note,  or  ever  assented  to  it  after  it 
was  given,  and  that  therefore  the  verdict  must  be  for  the  defend- 
ant. 

5.  That  the  alteration  of  the  note  in  question,  after  it  was  made, 
vitiates  it,  and  the  plaintiff  cannot  recover. 

The  Judge  charged  the  jury  as  follows : 

If  this  suit  had  been  brought  by  Barker,  he  could  recover  the 
value  of  the  goods  sold,  for  the  husband  makes  himself  liable  by 
permitting  his  wife  to  carry  on  the  business  for  him.  But  this 
suit  is  brought  by  the  endorsees.  There  is  no  evidence  of  any 
goods  sold  to  defendant  by  them,  and  it  is  not  pretended  that  there 
were.  At  law,  the  note  of  a  married  woman  is  void.  It  is  con- 
tended that  the  wife  gave  the  note  as  the  agent  of  the  defendant, 
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and  the  plaintiff  must  therefore  recover  on  the  note  a&  the  note  of 
the  defendant,  if  he  can  recover  at  all.  The  husband  may  make 
his  wife  his  agent  to  draw  notes  as  well  as  to  buy  goods,  or  to  do 
any  other  act.  It  is  incumbent  on  the  plaintiff,  therefore,  to  prove 
her  agency.  This  may  be  done  by  a  confirmation  of  her  acts. 
By  permission  to  her  to  keep  a  store,  he  does  not  authorize  her  to 
draw  notes.  If  he  did  authorize  her  to  give  the  note,  he  cannot 
now  say  in  this  suit  that  the  goods  were  of  no  value,  for  the  plain- 
tiffs are  endorsees  of  the  note.  If  the  wife  was  in  the  habit  of 
giving  promissory  notes,  and  he  sanctioned  them,  he  is  liable.  If 
you  are  satisfied  of  this,  your  verdict  must  be  for  the  plaintiffs, 
unless  the  note  was  altered  after  its  making.  If  the  words  "  at 
the  Commercial  Bank,  Philadelphia"  were  put  on  the  note  by 
Barker  after  Mrs  Reakert  gave  the  note,  without  her  knowledge 
and  consent,  it  is  such  an  alteration  of  the  note  as  vitiates  it  even 
in  the  hands  of  the  plaintiffs,  and  they  could  not  recover.  This 
is  a  question  of  fact  for  the  jury  to  say  whether  the  note  was  so 
altered  or  not. 
Errors  assigned: 

1.  The  court  erred  in  admitting  evidence  of  an  implied  authority 
to  the  defendant's  wife  to  make  the  note  in  question. 

2.  In  admitting  the  note  in  evidence,  there  being  no  evidence 
of  the  partnership  of  the  plaintiffs,  nor  of  an  authority  from  the 
husband  to  the  wife  to  make  the  note. 

3.  In  admitting  the  evidence  stated  in  the  third  bill  of  exceptions. 

4.  In  rejecting  the  testimony  offered  by  the  defendant  before  as 
stated  in  the  fourth  bill  of  exceptions. 

5.  In  charging  the  jury  that  the  husband  made  himself  liable 
by  permitting  his  wife  to  carry  on  business. 

6.  The  court  did  not  answer  all  the  defendant's  points 

/.  Norris,  for  the  plaintiff  in  error. 

The  wife  is  the  general  agent  of  her  husband  in  procuring 
necessaries  for  his  family;  but  with  respect  to  all  other  contracts, 
his  authority  to  her  must  be  proved.  1  Chitt.  Cont.  442,  3.  The 
goods  purchased  by  the  wife  here  were  for  the  purposes  of  her 
business :  the  husband  derived  no  benefit  from  them.  An  authority 
to  an  agent  to  pay  debts  does  not  include  an  authority  to  accept 
bills  drawn  on  his  principal.  Gardner  v.  Baillie,  (  6  T.  R.  591). 
So  a  permission  by  the  husband  to  the  wife  to  trade,  does  not 
imply  an  authority  to  make  notes. 

The  plaintiffs  were  not  holders  at  maturity ;  they  took  the  note 
dishonoured.  The  same  defence  may  be  set  up  against  them  as 
against  the  original  payee.  The  evidence  offered  was  therefore 
admissible  to  show  fraud  or  failure  of  consideration ;  as  well  as  to 
show  that  the  wife  had  been  forbidden  by  the  defendant  from 
having  any  future  dealings  with  Barker,  and  from  giving  her  note 
to  any  one. 
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As  to  the  notice  to  the  plaintiff  to  show  consideration,  he  cited 
Chitty  on  Bills,  (Wt/i  Am.  ed.)  650  ;  Patterson  v.  Hardacre,  (4 
Taunt.  114) ;  Heath  v.  Sansom,  (2  Barn.  4*  Mol.  291) ;  Beltzhoover 
v.  Blachstock,  (3  Watts  20) ;  2  Camp.  596 ;  Holme  v.  Karsper,  (5 
Binn.  469). 

Perkins,  contra. 

In  all  her  contracts  the  wife  acts  as  the  agent  of  her  husband, 
and  he  is  just  as  liable  on  a  note  drawn  by  her  in  the  course  of 
business,  as  if  he  had  drawn  it  himself.  After  giving  her  a  gene- 
ral authority  to  trade,  he  cannot  limit  that  authority. 

The  plaintiffs  are  innocent  third  persons  without  notice.  They 
are  not  to  be  affected  by  the  question  of  consideration.  The  notice 
given  by  the  defendant  should  have  been  more  special.  It  should 
have  alleged  want  or  failure  of  consideration. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  suit  was  brought  by  the  defendants  in  error, 
as  the  endorsees  of  Job  Barker,  against  the  plaintiff  in  error,  upon 
a  note  dated  the  19th  of  May  1834,  drawn  in  negotiable  form  by 
the  wife  of  the  plaintiff  in  error,  in  her  own  name,  for  $85.29, 
payable  six  months  after  the  date  thereof,  to  the  order  of  Job 
Barker. 

The  first  question  presented  by  the  bills  of  exception  to  the  evi- 
dence admitted  and  the  errors  assigned  thereon,  is,  was  the  evi- 
dence admitted  and  given  such  as  tended  to  prove  either  an 
express  or  implied  authority  given  by  the  plaintiff  in  error,  the 
husband,  to  his  wife  to  draw  negotiable  bills  or  notes,  in  the  course 
of  her  dealing  and  business,  for  which  the  husband  might  be  held 
liable  ?  For  unless  the  evidence  offered  and  given  was  such  as 
went  to  prove  that  such  authority  had  been  given  by  the  husband 
to  his  wife,  the  note  ought  not  to  have  been  admitted  in  evidence. 
To  render  the  husband  liable  to  the  payment  of  the  note  in  the 
hands  of  even  bond  fide  endorsees  and  holders,  both  reason  and  law 
would  seem  to  require  that  it  should  be  first  shown  that  it  was 
given  by  the  wife  with  his  approbation,  or  under  his  authority ; 
otherwise  it  ought  not  to  be  permitted  by  the  court  to  be  given  in 
evidence  against  him,  in  order  to  make  him  liable  to  the  payment 
of  it.  It  is  certainly  not  sufficient,  in  such  case,  to  entitle  the  note 
to  be  given  in  evidence,  though  given  for  goods  purchased  by  the 
wife  for  the  purpose  of  carrying  on  her  trade  or  business,  to  show 
that  the  wife  was  engaged  in  trade,  or  in  the  millinery  business, 
as  in  this  instance,  and  that  she  bought  the  goods  on  credit  for  the 
purpose  of  carrying  on  her  business,  with  the  knowledge  of  her 
husband,  without  any  objection  to  her  doing  so  on  his  part,  or  did 
so  even  with  his  express  approbation.  For  a  husband  may  be 
perfectly  willing  to  be  answerable  for  the  prices  of  goods  pur- 
chased on  credit  by  his  wife,  for  the  purpose  of  carrying  on  the 
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business  in  which  she  is  engaged,  as  long  as  it  is  done  in  such 
manner  as  that  he,  if  she  be  defrauded  or  imposed  on  in  the  pur- 
chase of  the  goods,  shall  not  be  precluded  from  showing  the  fact 
as  a  defence  against  the  payment  of  them.  But  if  he  agrees  that 
she  shall  buy  goods  on  credit,  and  give  negotiable  bills  or  notes  for 
the  payment  of  them,  he  thereby  gives  up  that  security  or  protec- 
tion which  otherwise  he  would  be  entitled  to  claim  against  frauds 
that  may  be  practised  on  his  wife  in  buying  goods,  to  his  great 
prejudice.  For,  the  moment  that  such  paper,  given  by  the  wife 
with  his  approbation  for  the  payment  of  the  goods,  comes  into  the 
hands  of  bonu  fide  purchasers,  in  the  ordinary  course  of  business, 
for  valuable  consideration,  the  husband  becomes  absolutely  bound 
for  the  payment  of  it  at  maturity,  however  fraudulent  the  trans- 
action may  be,  for  and  on  account  of  which  the  paper  was  given. 
In  a  matter,  then,  of  such  vast  importance  to  the  interest  of  the 
husband,  it  never  can  be  presumed,  and  indeed  it  never  ought  to 
be  inferred,  on  slight  grounds,  that  he  has  parted  with  his  right  to 
full  protection  against  frauds  committed  on  his  wife,  that  may 
affect  or  prejudice  his  interest.  This  being  the  law  in  relation  to 
this  point,  did  the  evidence  offered  and  received,  in  this  case,  tend 
to  show  that  the  plaintiff  in  error  had  either  expressly  or  impliedly 
authorized  his  wife  to  give  or  draw  bills  or  notes,  of  a  negotiable 
character,  to  secure  the  payment  of  the  price  of  goods  purchased 
by  her  for  the  use  of  her  business  ?  I  have  looked  for  it,  but  in 
vain ;  I  cannot  perceive  that  the  least  tittle  of  such  evidence  was 
given.  We  therefore  think  that  the  court  below  erred  in  admit- 
ting the  note  to  be  given  in  evidence. 

The  next  question  which  arises  grows  out  of  the  bill  of  excep- 
tion taken  to  the  opinion  of  the  court  in  rejecting  the  evidence 
offered  by  the  plaintiff  in  error.  He,  after  showing  that,  previously 
to  the  trial,  notice  had  been  given  to  the  defendants  in  error,  the 
plaintiffs  below,  that  on  the  trial  of  the  cause  they  would  be  re- 
quired to  show  what  consideration  they  had  given  for  the  note  in 
suit,  offered  to  prove  by  Mary  Krickbaum,  (here  his  honour 
states  the  offer  in  the  4th  bill  of  exceptions).  This  evidence  was 
objected  to  by  the  plaintiffs,  on  the  ground  that  they  were  bona 
fide  holders  of  the  note  for  a  valuable  consideration,  without 
notice  of  any  of  the  matters  that  were  offered  to  be  proven.  The 
court  taking  up  this  notion  also  rejected  the  evidence,  but  per- 
mitted the  plaintiff  in  error  to  prove  by  the  same  witness,  that 
witness  was  in  the  employ  of  Mrs  Reakert,  his  wife,  for  nine  or 
ten  years ;  that  she  was  present  when  Mrs  Reakert  gave  the 
note  in  suit  to  Job  Barker,  saw  her  give  it  to  him  in  the  shop ; 
that  the  signature  to  the  note  was  Mrs  Reakert's,  but  Barker 
wrote  in  the  rest  of  the  note.  The  words  "  At  the  Commercial 
Bank  of  Philadelphia"  were  not  on  the  note  at  the  time  it  was 
given,  nor  till  the  note  was  returned.  Barker  brought  the  note 
v.  —  22  p 
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back  afterwards  himself  to  Mrs  Reakert,  when  she  asked  him 
"  What  is  this, «  At  the  Commercial  Bank  ?'  "  He  said  he  put  it 
on  to  make  it  go  down  the  better ;  that  he  thought  it  would  go 
better  in  New  York.  This  was  after  the  note  was  protested.  He 
said  it  had  been  protested.  He  had  the  note  with  him  then,  and 
wanted  Mrs  Reakert  to  pay  it.  She  said  there  were  better  men 
than  him  in  the  penitentiary.  After  this  evidence  was  given,  the 
plaintiff  in  error  again  offered  the  testimony  proposed  to  be  given 
by  Mary  Krickbaum,  which  had  been  overruled  as  stated  above ; 
but  it  was  objected  to  and  overruled  a  second  time  by  the  court. 
We  are  clearly  of  opinion  that  the  court  below  erred  in  rejecting 
the  testimony  thus  offered,  because  the  testimony  given  by  Mary 
Krickbaum  went  to  show  distinctly  that  the  note,  after  it  had  been 
protested  for  non-payment,  was  taken  up  by  Barker,  the  payee 
and  first  endorser  on  it,  and  that  he  thereby  became  the  holder  of 
it  again  after  it  had  become  payable.  And  if  so,  which  was  a  fact 
to  be  left  to  the  jury,  to  be  decided  by  them  according  to  the  evi- 
dence, it  is  perfectly  clear  that  the  plaintiffs  could  not,  after  that, 
claim  to  exclude  the  evidence  on  the  ground  that  they  were  bond 
fide  holders  of  the  note  for  a  valuable  consideration  without  notice ; 
for,  taking  it  after  maturity,  they  took  it  subject  to  all  objections 
which  could  be  interposed  to  the  payment  of  it  by  the  plaintiff  in 
error  in  the  hands  of  Job  Barker,  the  payee,  from  whom,  it  must 
be  presumed,  they  received  it.  But  further,  in  addition  to  the 
evidence  given  by  Mary  Krickbaum,  showing  that  the  note  was 
taken  up  by  Barker  after  it  had  been  protested  for  non-payment, 
the  fact  appears  to  be  so  by  an  endorsement  on  the  note  itself, 
partly  blurred,  but  still  quite  legible,  stating  it  to  be  paid  by 
Job  Barker  to  Patton,  an  officer,  as  it  would  seem,  in  the  bank 
where  it  was  held  at  the  time  of  and  after  protest. 

That  the  evidence  rejected  was  material  to  the  issue,  cannot  be 
questioned  by  the  plaintiffs  after  they  got  the  note  in  evidence, 
and  especially  too  under  the  view  which  the  court  seemed  to  have 
taken  of  the  case.  For  the  court  having  permitted  the  note  to  be 
read  in  evidence  to  the  jury,  must  have  considered  that  the  jury 
might  infer  from  the  circumstances  given  in  evidence,  that  the 
plaintiff  in  error  had  authorized  the  giving  of  the  note  by  his  wife. 
But  the  evidence  offered  and  rejected  went  to  show  that  the  plain- 
tift  in  error  had  not  only  actually  forbidden  his  wife  from  dealing 
with  Barker,  but  also  from  giving  a  note  to  any  one;  of  all  which 
Barker  was  made  fully  acquainted  before  he  took  the  note  in  suit. 
Thus  showing,  if  the  jury  should  have  credited  the  evidence,  that 
the  plaintiffs  below  had  not  even  the  colour  or  shadow  of  any 
ground  to  recover  on.  But  in  another  view  it  was  material,  even 
supposing  that  the  plaintiff  in  error  had  authorized  his  wife  to 
give  notes  for  goods  purchased  by  her  in  the  course  of  her  busi- 
ness, because  it  tended  to  prove  that  the  notes  had  been  obtained 
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upon  a  consideration  which  had  failed,  in  part  at  least,  if  not  upon 
false  and  fraudulent  representations. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Norman  against  Heist. 

An  Act  of  Assembly  declaring  the  children  of  a  bastard  child  able  and  capable 
to  inherit  and  transmit  the  estate  of  their  deceased  mother,  as  fully  as  if  the  said 
bastard  child  had  been  born  in  wedlock,  does  not  devest  real  estate  which  had 
previously  passed  by  descent  from  the  mother  to  her  brothers,  so  as  to  vest  it  in 
the  children  of  the  deceased  bastard  child. 

The  Legislature  cannot  take  the  property  of  one  individual,  with  or  without 
compensation,  in  order  to  give  it  to  another. 

ERROR  to  the  Court  of  Common  Pleas  of  Montgomery  county, 
in  an  ejectment  brought  by  Joseph  Norman  and  David  Norman 
against  Charles  Heist,  in  which  the  court  rendered  judgment  for 
the  defendant  on  the  following  special  verdict : 

Ann  Norman,  afterwards  Ann  Ottinger,  was  seised  in  fee  of  the 
land  claimed  in  this  ejectment,  and  had  an  illegitimate  son  who 
was  born  about  the  year  1790.  That  in  the  year  1818  the  said 
Ann  Norman  was  duly  joined  in  lawful  wedlock  to  Christopher 
Ottinger,  the  father  of  the  said  illegitimate  child,  who  was  called 
and  known  by  the  name  of  Christopher  Norman.  That  on  the  2d 
of  April  1841,  the  Legislature  of  Pennsylvania  passed  an  Act, 
which  was  approved  of  on  the  said  day  by  the  Governor,  in  the 
following  words,  to  wit :  "  Section  17.  That  the  children  and  heirs 
of  Christopher  Norman,  a  natural  child  of  Ann  Ottinger  deceased, 
widow  of  Christopher  Ottinger,  late  of  Montgomery  county,  de- 
ceased, shall  be  able  and  capable  in  law  to  inherit  and  transmit 
the  estate  of  the  said  Ann  Ottinger  deceased,  and  any  other  estate, 
as  fully  and  completely,  to  all  intents  and  purposes,  as  if  the  said 
Christopher  Norman  had  been  born  in  lawful  wedlock ;  and  said 
children  and  heirs  shall  enjoy  all  the  other  rights,  benefits  and 
advantages  of  children  whose  ancestors  were  born  in  lawful  wed- 
lock." That  the  said  Ann  Ottinger  departed  this  life  on  the  6th 
of  September  1840.  That  her  son,  Christopher  Norman,  died  in 
the  year  1832,  leaving  issue  two  children,  to  wit,  Ann,  the  wife 
of  Charles  Heist,  the  defendant;  Mary,  the  wife  of  George  Dotts; 
and  one  grandchild  called  Charles  Ottinger,  the  only  child  of 
Rachel,  another  daughter  of  the  said  Ann.  That  the  said  Ra- 
chel, the  wife  of  Charles  Ottinger,  died  in  1832.  That  on  the 
death  of  the  said  Ann,  her  heirs  at  law  were  her  two  brothers, 
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Joseph  and  David  Norman,  the  plaintiffs  in  this  action,  she  having 
left  no  husband  or  lawful  issue.  That  since  the  marriage  of  the 
said  Christopher  Ottinger  with  the  said  Ann,  they  lived  and  resided 
on  the  said  property  with  the  said  Christopher  Norman,  and  the 
grandchildren  before  mentioned,  who  are  still  in  possession. 

On  the  above  facts,  the  jury  as  to  the  law  are  ignorant,  which 
they  refer  to  the  court.  If  the  court  should  be  of  opinion  that  the 
above-recited  Act  of  Assembly  at  the  time  of  its  passage  was  con- 
stitutional, and  vested  the  said  estate  in  the  grandchildren  of  the 
said  Ann,  they  then  find  for  the  defendant.  But  if  the  court  should 
be  of  opinion  that  the  said  Act  was  unconstitutional,  and  did  not 
lawfully  vest  the  right  to  the  said  estate  in  the  said  grandchildren, 
then  they  find  for  the  plaintiffs,  with  six  cents  damages  and  six 
cents  costs. 

Errors  assigned : 

I.  The  court  erred  in  rendering  judgment  for  the  defendant, 

1.  Because  the  said  Act  of  Assembly,  referred  to  in  the  case 
stated,  is  unconstitutional. 

2.  Because  the  said  Act  of  Assembly,  whether  constitutional 
or  not,  did  not  vest  the  right  to  the  real  estate  in  question 
in  the  defendant. 

II.  The  plaintiffs  acquired  a  good  and  indefeasible  title  to  the 
said  estate  immediately  upon   the   decease  of  their  sister,  Ann 
Ottinger,  and  before  the  passage  of  the  said  Act  of  Assembly ;  and 
the  judgment  of  the  court  ought  therefore  to  have  been  in  their 
favour  on  the  case  stated. 

Mulvany,  for  the  plaintiff  in  error,  referred  to  9  Cow.  664 ;  4 
Johns.  75 ;  3  Story's  Com.  386 ;  19  Johns.  198 ;  5  Cow.  346 ;  1  Yeates 
260;  2  Dall.  310. 

Sterigere,  contra,  cited  10  Serg.  &f  Rawle  72,  101 ;  16  Serg.  fy 
Rawle  35 ;  6  Serg.  $  Rawle  49 ;  1  Binn.  170 ;  1  Watts  330 ;  2  Rawle 
374 ;  3  Whart.  484;  2  Watts  #  Serg.  272  ;  7  Watts  301  ;  4  Serg.  $ 
Rawle  401 ;  4  Burr.  2460 ;  3  Dall.  386  ;  Baldw.  360. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  A  bastard  cannot  inherit,  by  the  common  law, 
because  he  is  the  son  of  nobody,  and  has  the  blood  of  no  ancestor 
in  him ;  neither  can  he  transmit  his  property  by  descent,  except 
to  his  own  issue.  Then  what  is  this  statute  ?  "  The  children  and 
heirs  of  Christopher  Norman,  a  natural  son  of  Ann  Ottinger  de- 
ceased," say  the  Legislature,  "  shall  be  able  and  capable,  in  law, 
to  inherit  and  transmit  the  estate  of  the  said  Ann  Ottinger,  and 
any  other,  as  fully  and  completely,  to  all  intents  and  purposes,  as 
if  the  said  Christopher  Norman  had  been  born  in  lawful  wedlock; 
and  the  said  children  and  heirs  shall  enjoy  all  the  rights,  benefits, 
and  advantages  of  children  whose  ancestors  were  born  in  lawful 
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•wedlock."  Not  a  word  in  this  about  devesting  the  estate  which 
had  vested  in  Ann's  brother  at  her  dearth.  All  the  provisions  of 
the  statute  are  enabling  and  prospective,  and  their  object  is  dis- 
tinctly to  give  the  blood  of  Christopher  Norman,  dead,  an  inherit- 
able source,  as  well  as  a  descendible  quality,  which  it  had  not 
when  he  was  living;  and  to  give  his  children  a  capacity  to  take, 
through  him,  whatever  estate  should  descend  to  them  from  any  of 
his  maternal  ancestors.  Such  is  the  import  of  the  context  as  well 
as  the  meaning  of  the  words.  The  estate  which  passed  to  Ann's 
brothers  by  the  intestate  laws,  may  even  yet  descend  to  them  in 
default  of  issue  of  the  brothers,  and  thus  the  statute  have  a  legiti- 
mate effect.  We  dare  not  say  that  more  was  intended,  and  by 
that  accuse  the  Legislature  of  an  attempt  to  break  their  promise 
in  the  presence  of  Almighty  God,  to  support  the  Constitution, 
which  declares  that  no  citizen  shall  be  deprived  of  his  life,  liberty 
or  property,  unless  by  the  judgment  of  his  peers  or  the  law  of  the 
land.  What  law  ?  Undoubtedly,  a  pre-existent  rule  of  conduct, 
declarative  of  a  penalty  for  a  prohibited  act;  not  an  ex  post  facto 
rescript  or  decree  made  for  the  occasion.  The  design  of  the  con- 
vention was  to  exclude  arbitrary  power  from  every  branch  of  the 
government ;  and  there  would  be  no  exclusion  of  it,  if  such  re- 
scripts or  decrees  were  allowed  to  take  effect  in  the  form  of  a  sta- 
tute. The  right  of  property  has  no  foundation  or  security  but  the 
law ;  and  when  the  Legislature  shall  successfully  attempt  to  over- 
turn it,  even  in  a  single  instance,  the  liberty  of  the  citizen  will  be 
no  more.  This  estate  was  lawfully  vested  in  the  plaintiffs,  who 
were  the  next  heirs  to  their  intestate  sister,  at  her  death  ;  it  was 
theirs  in  full  property ;  it  was  guaranteed  to  them  by  the  Consti- 
tution and  the  laws;  and  to  have  despoiled  them  of  it  in  favour  of 
the  supposed  natural  right  of  the  grandchildren,  would  have  been 
as  much  an  act  of  despotic  power,  as  it  would  had  the  grand- 
children been  strangers  to  the  intestate's  blood.  Take  it  that  they 
had  the  same  claim,  on  the  score  of  birthright,  which  their  father 
might  be  supposed  to  have  had;  yet  still,  as  title  is  the  creature 
of  civil  regulation,  even  a  legitimate  child  has  no  natural  right  of 
succession  to  the  property  of  its  parent.  The  right  of  a  proprie- 
tor, living  or  dying,  to  pass  by  those  who  are  nearest  in  blood  to 
him,  and  bestow  his  bounty  on  strangers,  is  one  of  the  most  sacred 
incidents  of  ownership;  and  it  is  very  often  exercised.  This  in- 
testate had  a  right  to  give  her  estate  at  her  pleasure;  and  she  did 
no  less  by  leaving  it  to  pass  to  her  legitimate  brothers  by  the  in- 
testate laws,  instead  of  giving  it  to  the  children  of  her  illegitimate 
son  by  will.  Who  can  say  that  this  was  not  the  result  of  design, 
or  that  her  brothers  were  not  as  dear  to  her  as  her  grandchildren  ? 
Few  parents  think  it  just  to  put  an  illegitimate  child  on  a  footing 
with  their  legitimate  offspring;  and  when  they  come  to  weigh  the 
claims  of  brothers  and  sisters  against  those  of  illegitimate  descend- 
ants still  more  remote,  they  may  naturally  choose  to  give  the 
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former  the  preponderance.  The  grandmother,  in  this  instance, 
must  be  supposed  to  have  known  the  consequences  of  dying  with- 
out a  will ;  and  her  intestacy  was  perhaps  less  the  effect  of  acci- 
dent than  design.  Had  the  Legislature  said  otherwise,  they  would 
have  spoken  too  confidently  about  a  matter  in  regard  to  which 
every  one  is  peculiarly  liable  to  be  mistaken.  The  difficulty  of  even 
approximating  the  truth  of  such  a  case,  shows  how  readily  they 
would  slide  into  error,  were  they  to  exercise  a  power  to  regulate 
the  titles  to  property  by  their  sense  of  natural  justice,  and  make 
wills  for  those  who  do  not  choose  to  make  them  for  themselves. 
Happily  they  have  no  such  power.  It  was  deemed  necessary  to 
insert  a  special  provision  in  the  Constitution  to  enable  them  to 
take  private  property  even  for  public  use,  and  on  compensation 
made ;  but  it  was  not  deemed  necessary  to  disable  them  specially 
in  regard  to  taking  the  property  of  an  individual,  with  or  without 
compensation,  in  order  to  give  it  to  another,  not  only  because  the 
general  provision  in  the  bill  of  rights  was  deemed  sufficiently  ex- 
plicit for  that,  but  because  it  was  expected  that  no  Legislature 
would  be  so  regardless  of  right  as  to  attempt  it.  Were  this  reason- 
able expectation  to  be  disappointed,  it  would  become  our  plain 
and  imperative  duty  to  obey  the  immediate  and  paramount  will 
of  the  people  expressed  by  their  voices  in  the  adoption  of  the 
Constitution,  rather  than  the  repugnant  will  of  their  delegates 
acting  under  a  restricted,  but  transcended  authority.  But  there 
has  been  no  actual  infringement  of  the  Constitution  in  this  respect ; 
and  the  effect  of  the  statute,  in  regard  to  it,  has  been  misconceived. 
Still  the  happening  of  the  contingency  on  which  it  may,  by  a 
remote  possibility,  vest  the  estate  in  the  defendants,  has  not 
arrived;  and  the  plaintiffs  must  have  judgment. 

Judgment  of  the  court  below  reversed,  and  judgment  here  on 
the  special  verdict  for  the  plaintiffs. 
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Odenheimer  against  Stokes. 

The  District  Court  of  the  city  and  county  of  Philadelphia  had  power  to  es- 
tablish the  1st  and  2d  rules  of  February  19th  1842,  requiring  a  defendant  by  his 
affidavit,  to  deny  the  execution  of  the  instrument  on  which  the  suit  was  brought, 
and  in  suits  by  or  against  partners,  to  deny  the  existence  of  the  partnership,  or 
otherwise  the  plaintiff  need  not  prove  them  on  the  trial. 

THIS  was  an  action  brought  by  Stokes  and  others  against 
Odenheimer,  Shaw  &  Co.  on  a  promissory  note  purporting  to  be 
drawn  by  the  defendants,  of  whom  John  W.  Odenheimer  alone 
was  served  with  the  writ,  and  filed  the  following  affidavit  of  de- 
fence : 

"  John  W.  Odenheimer  being  duly  affirmed,  says  that  he  has  a 
good  defence  to  the  whole  of  the  plaintiff's  demand  in  the  above 
action,  the  nature  and  character  of  which  is  as  follows  :  That  the 
note  filed  in  this  cause,  was  given  without  the  knowledge  or  con- 
sent of  this  deponent ;  that  it  was  not  given  for  or  upon  account 
of  the  firm  of  Odenheimer,  Shaw  &  Company,  and  the  proceeds 
of  the  said  note  did  not  come  to  the  use  of  the  said  firm  of  Oden- 
denheimer,  Shaw  &  Co.,  nor  was  there  ever  any  business  trans- 
action between  the  said  plaintiffs  and  Odenheimer,  Shaw  &  Co. 
on  account  of  which  the  said  note  could  have  been  given,  but  a 
settlement  was  made  between  the  said  plaintiffs  and  Odenheimer, 
Shaw  &  Co.  by  this  affirmant,  after  the  date  of  the  said  note  upon 
which  this  suit  is  brought,  of  a  debt  due  the  firm  of  Odenheimer, 
Shaw  &  Co.,  which  was  settled  or  compromised,  and  the  amount 
so  agreed  upon  and  settled  between  the  parties,  was  paid  by  the 
said  plaintiffs  to  the  said  defendants,  and  neither  at  that  time  nor 
at  any  other  time  was  mention  made  to  this  affirmant  of  the  note 
on  which  this  suit  was  brought,  or  of  any  other  note  due  from  the 
said  firm  of  Odenheimer,  Shaw  &  Co.  to  the  said  plaintiffs." 

The  plaintiffs  offered  in  evidence  a  writing  purporting  to  be  a 
promissory  note  drawn  by  Odenheimer,  Shaw  &  Co.  in  favour  of 
the  plaintiffs,  to  which  the  defendants  objected,  but  the  Judge 
overruled  the  objection,  on  the  ground  that  the  rules  of  court,  Nos. 
1  and  2  dispensed  with  such  proof,  and  admitted  the  paper  to  be 
read,  and  the  defendant  excepted. 

The  rules  of  court  referred  to  are  the  following : 

1.  In  all  actions  brought  in  this  court  upon  any  deed,  bond,  bill, 
note  or  other  instrument  of  writing,  a  copy  of  which  shall  have 
been  filed  within  two  weeks  from  the  return  day  to  which  the  ac- 
tion is  brought,  it  shall  not  be  necessary  for  the  plaintiff  on  the 
trial  to  prove  the  execution  thereof,  but  the  same  shall  be  taken  to 
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be  admitted,  unless  the  defendant  by  affidavit  filed  at  or  before  the 
time  of  filing  his  plea,  shall  have  denied  that  such  deed,  bond,  bill, 
note  or  other  instrument  of  writing  was  executed  by  him. 

2.  In  all  actions  by  or  against  partners,  it  shall  not  be  necessary 
for  the  plaintiff  on  the  trial  to  prove  the  partnership,  but  the  same 
p shall  be  taken  to  be  admitted  as  alleged  on  the  record,  unless  one 
or  more  of  the  defendants  shall,  at  or  before  the  time  of  filing  their 
plea,  make  and  file  an  affidavit  denying  the  existence  of  the  part- 
nership as  alleged,  and  stating  to  the  best  of  his  or  their  knowledge 
or  belief,  whether  there  is  any  partnership  in  relation  to  the  sub- 
ject matter  of  the  action,  and  who  are  parties  to  it. 

Meredith  and  Randall,  for  the  plaintiff  in  error,  insisted  that  the 
District  Court  had  no  power  to  make  such  a  rule.  It  does  not 
regulate  practice  but  changes  the  law  of  evidence.  Their  au- 
thority is  derived  from  the  6th  section  of  the  Act  of  llth  March 
1836,  and  that  does  not  extend  beyond  the  pleadings.  They  re- 
ferred to  the  decisions  to  show  that  what  this  court  had  hitherto 
sanctioned,  fell  short  of  the  present  case.  Dubois  v.  Turner,  (4 
Yeates,  361) ;  Barry  v.  Randolph,  (3  Binn.  277) ;  Vanatta  v.  An- 
derson, (3  Binn.  417) ;  Boas  v.  Nagle,  (3  Serg.  $  Rawle,  250) ;  Sny- 
der  v.  Bachman,  (8  Serg.  fy  Rawle,  336) ;  Reist  v.  Heilbrenner,  (11 
Serg.  6f  Rawle,  131).  If  we  advert  to  the  English  rules  of  court, 
we  find  an  authority  given  to  the  courts  by  Act  of  3  and  4  W.  2, 
sect.  15,  which  is  not  given  in  our  Act  of  Assembly,  and  that  is  to 
make  regulations  as  to  the  admission  of  written  documents.  Be- 
fore that,  the  neglecting  or  refusing  on  summons  before  a  Judge  to 
admit  handwriting  only  subjected  the  party  to  costs.  3  Chitt.  Gen. 
Prac.  32,  62',  817.  It  is  an  invasion  of  the  right  of  a  defendant  to 
a  cross-examination  of  a  witness  to  the  instrument,  with  the  view 
of  showing  the  transaction.  A  person  who  admits  a  fact,  has  a 
right  to  attach  to  it  all  that  is  connected  with  the  transaction.  It 
is  a  further  and  serious  objection,  that  no  provision  is  contained 
in  the  rules  for  allowing  to  the  defendant  an  inspection  of  the  ori- 
ginal document.  They  also  referred  to  5  Pet.  S.  C.  Rep.  233, 
where  it  was  held  that  a  Circuit  Court  has  no  right  by  rule  of 
court  to  alter  the  law  of  evidence. 

They  also  contended,  that  the  defendant  had  in  effect  denied  that 
the  note  was  executed  by  him,  which  is  enough  if  he  only  is  ar- 
rested. He  could  not  positively  swear  as  to  the  handwriting  of 
partners. 

F.  W.  Hubbell,  contra. 

All  the  objections  now  made  were  brought  forward  in  the  for- 
mer cases,  especially  in  Vanatta  v.  Anderson,  and  overruled.  It 
was  there  held  that  it  was  not  enough  to  suggest  that  there  might 
be  some  inconveniences,  and  that  the  courts  had  the  power  to 
make  rules  requiring  an  affidavit  of  defence,  even  without  the 
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special  authority  of  an  Act  of  Assembly :  and  this  court  will  not, 
unless  in  extraordinary  cases,  interfere  with  their  interpretation 
and  enforcement  of  their  own  rules.  The  cases  of  Boas  v. 
Nagle,  and  Reist  v.  Heilbrenner,  were  determined  on  the  ground, 
that  the  rules  in  question  conflicted  with  an  Act  of  Assembly :  but 
that  is  not  the  case  here.  Innumerable  judgments  have  been  en- 
tered on  rules  requiring  affidavits  of  defence,  and  substantially  the 
power  exercised  is  the  same  in  this  instance  as  there.  The  Act 
cited  of  llth  March  1836,  sec.  6,  gives  authority  to  the  District 
Court  by  general  rules  and  orders  to  make  regulations  as  to  the 
time  and  manner  and  the  forms  and  effect  of  pleadings ;  and  this 
rule  does  no  more,  in  saying  that  the  plea  shall  not  be  considered 
as  denying  the  signature,  unless  the  defendant  makes  the  affidavit. 
In  the  same  manner  the  69th  of  these  rules  alters  and  abridges  the 
effect  of  the  plea  of  non-assumpsit.  The  Act  of  16th  June  1836 
gives  the  District  Court  the  powers  necessary  to  the  discovery  of 
facts,  and  this  rule  is  one  mode  of  exercising  that  power :  it  is 
calling  on  the  defendant  to  discover  facts.  If  the  party  desires 
inspection  of  the  original,  he  may  call  for  it;  the  plaintiff's  at- 
torney has  the  original  always  in  his  possession  when  suit  is  com- 
menced. The  power  exercised  by  the  court  under  these  rules  is 
essential  to  justice  and  necessary  to  prevent  premeditated  delays 
and  frivolous  objections,  as  well  as  needless  expense.  The  affida- 
vit system  originated  here  and  has  been  followed  elsewhere,  and 
the  objection  was  waived  by  the  defendant's  going  on  to  trial  and 
examining  witnesses. 

As  to  the  last  suggestion,  the  affidavit,  so  far  from  denying,  ad- 
mits the  execution  by  the  other  partners  at  least.  The  denial  under 
the  rule  must  be  simple  and  positive — handwriting  or  not.  Here 
it  is  an  equivocation ;  it  was  given  without  his  consent ;  which 
may  mean  merely  that  it  was  put  in  circulation. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  distinction  between  a  rule  of  court  which 
tends  to  alter  the  law  of  evidence,  and  one  which  is  established 
merely  for  the  regulation  of  practice,  is  strikingly  illustrated  in  the 
two  cases  on  this  subject  decided  in  the  Supreme  Court  of  the 
United  States.  In  Doe  v.  Wenn,  (5  Pet.  S.  C.  Rep.  233),  it  was 
held  that  the  Circuit  Court  could  not  by  rule  of  court  change  the 
right  of  a  party  to  introduce  secondary  proof  of  a  writing  alleged 
to  be  lost ;  and  therefore  a  rule  requiring  the  path  of  the  party,  in 
addition  to  the  usual  proof,  was  invalid.  But  in  Mills  v.  The  Bank 
of  the  United  States,  (11  Wheat.  431),  it  was  determined  that  the 
court  might  make  a  rule  dispensing  with  proof  of  a  bond,  note, 
&c.,  unless  the  defendant  filed  with  his  plea  an  affidavit  denying 
the  execution  of  the  instrument ;  and  that  is  the  case  now  before 
us.  The  reasons  given  for  this  decision  by  Mr.  Justice  STORY  are 
satisfactory  and  conclusive.  The  object  of  such  rule  is  to  prevent 
v.  — 23 
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unnecessary  expense,  and  useless  delays  or  objections,  often  frivo- 
lous. It  does  not  interfere  with  the  rules  of  evidence.  It  does 
not  take  away  the  right  to  demand  proof  of  execution,  but  only 
requires  the  party  to  give  notice  by  affidavit  that  he  means  to 
contest  the  fact.  Not  doing  so  is  a  waiver  of  objection. 

It  was  decided  in  that  case  to  fall  within  the  power  to  regulate 
the  practice  for  the  advancement  of  justice,  and  especially,  to  that 
end,  to  prevent  delays  in  the  proceedings.  Under  the  same  gene- 
ral power  given  to  the  courts  by  Act  of  Assembly,  it  was  held  by 
this  court,  in  Vanatta  v.  Anderson,  (3  Binn.  417),  a  case  warmly 
contested,  that  the  court  might  require  of  the  defendant  an  affi- 
davit of  defence,  and  direct  judgment  to  be  entered  if  it  were  not 
filed  within  sufficient  time.  It  appears  to  me  that  the  power 
exercised  in  the  present  case  by  no  means  goes  as  far  as  that  exer- 
cised in  Vanatta  v.  Anderson. 

It  is  impossible,  however,  to  look  at  our  legal  history,  especially 
that  portion  of  it  which  concerns  the  organization  and  practice  of 
the  Pistrict  Court  of  the  city  and  county  of  Philadelphia,  without 
perceiving  that  a  change  has  been  deemed  by  the  Legislature 
necessary  for  the  despatch  of  business  and  prevention  of  those 
delays  which  attended  the  former  system  of  pleading,  and  some- 
thing of  a  chancery  power  to  exact  a  defendant's  oath  infused  into 
the  proceedings.  For  that  purpose  the  District  Court  has  been 
invested  with  authority  to  enter  summary  judgments,  without 
pleadings,  unless  the  defendant  files  an  affidavit  setting  forth  the 
nature  of  his  defence ;  which  power  has  been  gradually  extended 
to  other  cases  and  to  this  court,  and  has  now  become  one  of  the 
most  important  features  of  the  present  practice.  In  addition  to 
this,  the  Act  of  llth  March  1836,  §  6,  gives  authority  to  make 
rules  by  an  express  provision  conferring  peculiar  powers.  The 
District  Court  is  empowered  to  make  such  alterations  and  regula- 
tions in  respect  to  the  time  and  manner  of  pleading,  and  the  form 
and  effect  of  pleadings,  and  the  verification  and  amendment  thereof, 
and  the  variances  occurring  between  the  cause  or  causes  of  action 
alleged,  and  the  evidence  offered  in  support  thereof,  and  such  rules 
for  carrying  the  same  into  effect  by  staying  proceedings,  payment 
of  costs,  or  otherwise,  as  shall  be  conducive  to  fairness,  economy 
and  despatch,  in  the  trial  of  such  actions.  This  seems  to  confer 
the  power  to  require  of  a  party  pleading,  that  he  shall  give  notice 
by  affidavit  of  his  intention  to  contest  the  fact  of  the  signature  of 
the  instrument  declared  on,  or  otherwise  he  shall  be  deemed  to 
have  waived  the  objection.  That  such  a  rule  contributes  eminently 
to  fairness,  economy  and  despatch,  we  think  is  evident,  and  it  does 
no  injury  to  the  defendant  simply  to  require  that  he  shall  not  by 
his  silence  put  the  plaintiff  to  the  trouble  and  expense  of  proving 
a  thing  which  he  never  meant  to  contest. 

As  to  the  argument  that  the  instrument  not  being  filed,  it  was 
not  in  the  defendant's  power  to  inspect  it,  or  ascertain  whether  it 
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was  his  signature,  the  court  below  could  and  no  doubt  would  give 
relief  by  compelling  it,  if  refused.  There  may  possibly  be  occa- 
sional inconvenience  from  the  rule,  (and  what  rule  is  there  that 
may  not  have  this  effect  in  extreme  cases  ?)  but  that  in  the  main 
it  is  a  useful  and  necessary  rule,  and  within  the  power  of  the 
court,  we  have  no  doubt;  and  that  its  controlling  power  would, 
generally  speaking,  be  competent  to  afford  a  remedy  in  extra- 
ordinary cases. 

We  are  also  of  opinion  that  the  second  rule  of  court  relating  to 
suits  against  partners,  falls  within  the  same  principles. 

Judgment  affirmed. 


Detwiler  against  Casselberry. 

If  the  petition  of  an  insolvent  for  discharge  be  rejected  because  he  had  made 
the  accompanying  affidavit  before  the  prothonotary,  who  had  no  power  to  admi- 
nister the  oath,  and  he  is  immediately  surrendered  to  jail,  the  condition  of  his 
bond  to  take  the  benefit  of  the  Act  is  forfeited. 

ERROR  to  the  Common  Pleas  of  Montgomery  county,  where  an 
action  of  debt  was  brought  by  J.  &  W.  Detwiler  against  Richard 
Casselberry  and  William  Anslee,  on  a  bond  given  by  them  condi- 
tioned that  Casselberry  should  take  the  benefit  of  the  Insolvent  Act. 
The  following  facts  were  agreed  upon  by  the  counsel  at  the  trial, 
and  the  court  below  rendered  judgment  for  the  defendants : 

On  the  21st  of  April  1840,  Richard  Casselberry  being  in  custody 
on  a  bail-piece,  presented  his  petition  to  the  prothonotary  for  an 
order  of  discharge,  to  take  the  benefit  of  the  insolvent  laws.  On 
the  same  day  the  petitioner  gave  bail,  and  the  prothonotary  granted 
an  order  of  discharge.  At  May  term  1840,  the  petitioner  presented 
and  filed  his  final  petitition  by  leave  of  court,  and  the  25th  of  June 
1840  was  appointed  for  the  hearing,  on  which  day  the  court  dis- 
missed the  petition  and  application  for  want  of  a  proper  affidavit. 
The  affidavit  was  sworn  to  before  the  prothonotary.  Casselberry 
was  surrendered  on  the  25th  of  June,  after  the  court  dismissed  his 
petition.  William  Anslee,  his  bail,  handed  him  over  to  the  jailer 
in  court,  and  he  took  him  up  to  jail.  On  the  24th  of  July  he  was 
discharged  again  by  an  order  from  the  prothonotary,  on  giving 
bail  to  take  the  benefit  of  the  insolvent  laws.  After  being  surren- 
dered by  his  bail,  he  applied  for  the  benefit  of  the  bread  act,  and 
his  boarding  was  paid.  The  exception  taken  to  the  regularity  of 
the  affidavit  which  the  court  sustained,  was  at  the  instance  of  the 
plaintiffs. 
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The  plaintiffs  assigned  for  error,  that  the  court  erred  in  render- 
ing judgment  in  favour  of  the  defendants,  instead  of  the  plaintiffs, 
on  the  facts  admitted  and  proved. 

Mulvany,  for  plaintiffs  in  error. 

Casselberry  could  not  discharge  his  bail  by  a  voluntary  surren- 
der, when  his  petition  had  been  dismissed  by  the  court  in  conse- 
quence of  the  invalidity  of  his  affidavit ;  and  his  second  discharge 
had  no  effect  because  it  was  illegal.  The  case  of  Wolfram  v. 
Strickhouser  (1  Watts  4'  Serg.  379)  decides  that  the  debtor  cannot 
exonerate  his  bail  where,  by  his  own  fault,  he  does  not  comply 
with  the  requisitions  of  the  Insolvent  Act ;  and  that  principle  rules 
the  present  case.  In  Egbert  v.  Darr,  (3  Watts  fy  Serg.  517),  the 
second  bond  was  held  illegal,  because  he  had  no  right  to  give  it 
whilst  in  custody,  the  surrender  being  void. 

Freedley,  contra. 

The  distinction  is  whether  the  party  acts  bond  fide  or  not.  A 
failure  by  mistake  in  the  proceedings,  after  presenting  his  petition 
to  the  court  at  the  next  term,  will  not  make  his  bail  liable.  This 
is  the  ground  of  the  cases  decided.  The  case  of  Heilner  v.  Bast, 
(1  P.  R.  270),  must  be  taken  in  connection  with  the  case  of  Wolf- 
ram v.  Strickhouser.  In  Heilner  v.  Bast,  it  was  decided  that  the 
bail  is  not  liable  when  the  petition  is  dismissed  by  the  court  on  a 
hearing,  or  where  the  proceedings  are  quashed.  The  party  is  then 
entitled  to  surrender,  to  save  his  bond,  and  whether  the  subsequent 
discharge  is  legal  or  not,  makes  no  difference  to  the  bail. 

PER  CURIAM. — The  principle  of  Wolfram  v.  Strickhouser  is,  that 
an  abuse  of  the  proceeding  is  a  forfeiture  of  the  bond ;  and  negli- 
gence which  defeats  the  performance  of  its  condition,  is  equivalent 
to  fraud.  It  is  not  enough  to  file  an  abortive  petition,  and  go  to 
jail  again  after  the  enjoyment  of  a  period  of  liberty,  without  giv- 
ing the  creditor  a  cession  of  the  debtor's  property  and  a  disclosure 
of  his  circumstances,  which  constituted  the  consideration  for  it. 
If  surrender  to  prison  were  enough  to  evade  the  penalty,  the  debtor 
might  safely  enjoy  it  toties  quoties.  Doubtless  no  trick  was  intend- 
ed in  this  instance;  but  the  debtor  was  bound  to  know  that  the 
prothonotary  had  not  power  to  administer  the  oath.  He  might 
have  known  it,  and  that  is  enough  for  the  principle.  The  want 
of  a  proper  oath,  therefore,  was  a  forfeiture  of  the  bond. 

The  judgment  of  the  court  below  reversed,  and  judgment  here 
for  the  plaintiff. 
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Lehigh  County  against  Kleckner. 

A  county  is  not  liable  on  a  quantum  meruit  for  the  expenses  incurred  in  the 
erection  of  a  county  bridge. 

The  commissioners  in  erecting  a  county  bridge  must  build  it  according  to  the 
estimate  which  they  are  directed  by  law  to  procure,  and  that  either  by  contract  or 
under  their  own  superintendence,  and  can  on  no  pretence  exceed  the  estimate. 

If  there  be  a  change  of  the  original  plan,  there  must  be  a  new  estimate. 

A  county  can  only  be  sued  in  the  courts  of  the  county  itself;  the  courts  of 
other  counties  have  no  jurisdiction. 

A  public  municipal  corporation  can  only  be  sued  in  the  courts  of  the  county 
where  it  is  situated. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  the 
county  of  Northampton,  in  which  the  plaintiff  below  obtained  a 
verdict  and  judgment. 

It  was  an  action  of  indebitatus  assumpsit  in  the  Court  of  Com- 
mon Pleas  of  Northampton  county,  brought  by  Daniel  Kleckner 
against  the  county  of  Lehigh,  for  work  and  labour  done  in  the 
erecting  of  a  county  bridge,  in  the  county  of  Lehigh,  for  the  com- 
missioners of  Lehigh  county.  It  appeared  that  Kleckner  had  a 
written  contract  with  the  commissioners  for  building  the  bridge 
in  a  certain  manner,  and  for  a  certain  sum,  which  they  had  paid 
him,  and  also  that  there  was  extra  work,  for  which  they  settled 
with  him.  But  he  now  claimed  more,  alleging  that  the  original 
plan  was  enlarged  at  the  instance  of  the  commissioners,  and  that 
some  of  them  promised  him  he  should  be  no  loser ;  that  he  was 
put  to  an  expense,  in  consequence  of  this  change,  considerably 
more  than  the  money  he  had  received  would  compensate  him  for. 
The  defendant  gave  evidence  to  show  that  the  whole  matter  had 
been  adjusted  between  them  when  the  plaintiff  was  paid,  and  also 
that  some  of  the  work  was  badly  done.  Exceptions  to  evidence 
were  taken,  but  the  only  questions  agitated  in  this  court  were, 
whether  the  county  was  liable  on  a  quantum  meruit,  and  whether 
the  Court  of  Common  Pleas  of  Northampton  county  had  jurisdic- 
tion of  the  case.  The  court  below  charged  that  the  suit  was  sus- 
tainable. 

Jones,  for  plaintiff  in  error. 

This  action  cannot  be  sustained.  The  Act  of  21st  March  1806 
provides,  that  whenever  a  remedy  is  given  by  an  Act  of  Assembly, 
it  must  be  pursued  strictly,  and  no  action  at  common  law  can  be 
sustained.  The  Act  of  13th  June  1836  points  out  the  remedy  for 
the  plaintiff  here.  This  is  an  action  at  common  law.  The  plain- 
tiff's declaration  is  in  indebitatus  assumpsit,  which  cannot  be  main- 

V.—  Q 
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tained  on  a  contract  made  by  commissioners  for  the  erection  of  a 
bridge  under  the  Act  of  Assembly.  I  grant,  the  rule  of  law  is, 
that  where  the  terms  of  a  special  contract  to  do  a  certain  thing 
for  a  certain  sum  have  been  complied  with  by  the  plaintiff,  the 
law  raises  a  duty  in  the  defendant  for  which  indebitatus  assumpsit 
will  lie.  Kelly  v.  Foster,  (2  Binn.  4) ;  2d  Smith's  Lead.  Ca.,  note 
to  Cutter  v.  Powell.  But  the  Act  of  Assembly,  in  this  case,  inter- 
feres with  the  rule  of  pleading,  because  it  deprives  the  plaintiff  of 
the  right  to  go  before  a  jury,  in  the  first  instance,  with  proof  of 
the  execution  of  the  contract  on  his  part,  and  compels  him  first  to 
apply  to  the  Quarter  Sessions  of  the  proper  county  for  viewers, 
who  are  to  judge,  in  the  first  instance,  not  only  whether  the  work 
has  been  fully  executed,  but  whether  it  has  been  executed  properly. 
This  is  not  all.  The  court  itself,  acting  through  viewers,  must 
approve  of  the  bridge  before  the  contractor  has  a  right  to  receive 
the  money  which  was  agreed  to  be  paid,  and  the  commissioners 
not  only  are  not  bound  to  pay  the  money  before  approval,  but 
they  would  not  be  justified  in  so  doing;  of  course,  such  refusal  to 
pay  before  approval,  would  be  no  breach  of  the  contract,  and  no 
action  could  be  maintained  against  them  for  that  cause. 

Again,  the  commissioners  of  a  county  have  no  power  to  make  a 
general  contract  under  the  Act  of  13th  June  1836,  to  pay  a  quan- 
tum meruit,  and  consequently  no  contract  can  be  implied.  The 
commissioners  act  under  checks.  Where  a  bridge  is  authorized 
by  the  court,  the  first  thing  they  are  to  do  is  to  procure  an  esti- 
mate; sect.  36:  secondly,  to  provide  for  the  payment  and  building 
of  the  bridge  in  the  county  rates  and  levies.  If  they  do  not  think 
proper  to  build  a  bridge  under  their  own  superintendence,  they 
must  contract  for  a  stipulated  sum  ;  this  is  evident  from  sects.  40 
and  41,  which  speak  of  the  money  to  be  paid  agreeably  to  the 
contract,  and  of  the  sum  stipulated  in  the  contract. 

There  is  another  reason  of  more  general  application.  In  case 
the  bridge  is  disapproved  of,  the  Act  points  out  the  course  to  be 
pursued.  The  viewers  are  to  report  what  sum  they  think  ought 
to  be  deducted  from  the  sum  stipulated  in  the  contract.  Then 
the  court  grants  a  rule  in  the  Quarter  Sessions  of  the  respective 
county,  upon  the  contractor,  to  show  cause  against  the  report  of 
the  viewers:  this  is  a  peculiar  jurisdiction  or  power  given  to  the 
Quarter  Sessions,  to  proceed  in  this  case  in  a  way  not  known  to  the 
common  law.  The  contractor  is  then  allowed  to  take  either  of 
two  courses ;  to  file  his  declaration  in  the  Common  Pleas  of  the 
respective  county,  or  to  show  cause  against  the  rule.  Sect.  42. 

This  proves  two  things,  one  of  which  is  pertinent  to  the  ques- 
tion, namely,  he  must  declare  upon  the  contract.  The  Act  gives 
him  no  right  to  declare  as  he  might  at  common  law,  in  general 
indebitatus  assumpsit,  on  the  ground  that  he  has  fully  executed  the 
contract,  but  he  must  declare  on  the  contract.  Here  the  plaintiff 
has  not  declared  on  the  contract.  The  contract  was  under  seal ; 
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but  if  it  were  not,  the  declaration  is  bad,  because  it  is  not  on  any 
special  contract,  but  a  general  indebitatus  assumpsit.  But  if  the 
contract  were  general,  still  it  would  not  help  the  matter,  for  the 
commissioners  have  no  power  under  the  Act  to  make  any  but  a 
special  contract.  The  whole  scope  of  the  Act  shows  that  the 
Legislature  never  intended  that  commissioners  should  have  gene- 
ral powers  to  make  contracts,  such  as  a  man  may  make  in  con- 
ducting his  own  affairs.  In  general,  where  there  has  been  a  spe- 
cial contract,  and  extra  work  has  been  done,  assumpsit  for  work 
and  labour  lies  for  the  excess;  but  here  this  cannot  be  done, 
because  no  such  implied  promise  can  be  raised,  because  commis- 
sioners have  no  power  to  make  a  general  contract  to  pay  what  the 
party  would  reasonably  deserve  to  have.  The  proper  course  would 
be,  in  such  case,  to  make  a  new  special  contract  for  such  deviation 
or  excess,  and  to  stipulate  a  sum  to  be  paid  for  it ;  see  sect.  41 ; 
otherwise  how  could  the  41st  sect,  of  the  Act  of  13th  June  1836 
be  carried  into  effect  ?  How  could  the  viewers  say  how  much 
should  be  deducted  on  account  of  the  extra  work,  if  no  stipulated 
sum  is  fixed  for  it  ?  Is  the  party  to  estimate  for  himself,  in  the 
first  instance  ?  That  would  not  do,  for  the  Act  says  the  sum 
stipulated  in  such  contract. 

All  actions  of  this  kind  are  local,  and  not  transitory,  apart  from 
any  considerations  drawn  from  the  Act  of  13th  June  1836.  The 
county  of  Lehigh,  and  not  the  commissioners,  is  the  party  to  this  suit, 
and  the  defendants  below.  It  is  a  municipal  corporation,  essentially 
local.  The  maxim,  debitum  et  contractus  sunt  nullius  loci,  has  its 
exception.  Covenants  sometimes  run  with  the  land,  and  liabilities 
arising  out  of  privity  of  estate  must  be  enforced  in  the  county 
where  the  land  or  estate  lies.  If  rent  is  made  payable  in  a  differ- 
ent county  from  that  in  which  the  lands  lie,  still  the  action  of 
covenant  for  the  rent  is  local.  1  Selw.  JV.  P.  414.  The  action  is 
local  when  all  the  principal  facts  on  which  it  is  founded  are  local. 
Steph.  on  PL  337.  The  averment  in  the  declaration  of  a  contract 
made  at  Lehigh,  to  wit,  in  the  county  of  Northampton,  is  allowed 
in  the  case  of  natural  persons,  where  the  contract  might  possibly 
be  made  in  either  place :  actio  personalis  sequitur  personam.  But, 
in  this  case,  the  averment  is  neither  true  nor  possible.  Nor  is  it 
an  answer  to  say  that  the  agents  of  the  county  made  the  contract 
at  the  county  of  Northampton;  for  an  agent  cannot  bind  his  prin- 
cipal in  any  place  where  the  principal  cannot  be  supposed  to  be 
present.  The  law  of  principal  and  agent  makes  the  liability  of 
the  former  rest  on  the  presumption  that  the  one  is  present,  whilst 
the  other  makes  the  contract. 

But  suppose  judgment  is  obtained  against  the  county  of  Lehigh, 
in  the  Common  Pleas  of  Northampton  county,  how  can  its  pay- 
ment be  enforced  ?  Not  by  execution,  but  by  mandamus,  as  di- 
rected by  the  Act  of  Assembly.  See  Act  of  15th  April  1834, 
Pvrd.  Dig.  190.  The  Court  of  Common  Pleas  of  Northampton 
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county  is  limited  in  its  jurisdiction.  This  court  here  would  not 
exercise  its  extraordinary  powers,  to  enforce  it,  as  in  The  Com- 
monwealth v.  The  Mayor  of  Lancaster,  (5  Watts  152).  To  found 
an  application  in  this  court,  for  a  mandamus,  the  settled  rule  of 
law  is,  that  there  ought,  in  all  cases,  to  be  a  specific  legal  right,  as 
well  as  the  want  of  a  specific  legal  remedy.  Commonwealth  v. 
Rosseter,  (2Binn.  362) ;  8  East  219.  It  is  an  insuperable  obstacle 
to  this  application,  that  the  law  gives  a  remedy,  or  specific  mode 
of  relief.  See  Act  of  15th  April  1834.  The  remedy  is  then  man- 
damus to  the  Common  Pleas  of  Northampton  county,  for  that 
is  the  respective  county  where  the  judgment  was  obtained.  But 
mesne  process  cannot  go  beyond  the  limits  of  the  county,  nor  final 
process,  except  upon  testatum  clause,  which  is  supposed  to  be  based 
on  a  previous  writ.  Nor  can  this  judgment  be  removed  to  Lehigh 
county  for  the  purposes  of  a  mandamus.  See  Act  of  16th  April 
1840.  Such  judgments  can  be  enforced  only  as  the  general  exe- 
cution law  of  16th  June  1836  directs.  See  Purdon's  Dig.  419. 
This  law  of  16th  June  1836  expressly  excepts  cases  of  execution 
against  townships  and  counties  from  its  provisions,  inasmuch  as 
such  cases  are  provided  for  in  the  Act  of  15th  April  1834.  The 
plaintiff  then  has  sued  us  in  the  wrong  county,  for  as  the  matter 
now  stands,  he  cannot  enforce  his  judgment :  otherwise,  if  he  had 
brought  suit,  or  proceeded  in  the  county  of  Lehigh  as  the  law 
directs. 

Ihrie  and  Tilghman,  contra. 

The  jurisdiction  remains  unless  taken  away  expressly  or  by 
manifest  implication.  Palmer  v.  The  Commonwealth,  (6  Serg.  fy 
Rawle  245) ;  6  East  601.  No  Act  of  Assembly  has  been  cited  to 
show  that  the  jurisdiction  of  the  court,  in  a  case  like  the  present, 
has  been  taken  away ;  nor  will  it  be  intended,  if  not  shown  to  be 
so.  Doubts  formerly  existed  whether  a  county  was  a  corpora- 
tion. Lyon  v.  Mams,  (4  Serg-.  4*  Rawle  448) ;  but  now,  by  the 
Act  of  15th  April  1834,  they  are  made  so;  and  they  may  make 
contracts,  and  be  held  responsible  for  them,  whether  express  or 
implied.  They  may  make  a  contract  in  another  county,  and  there 
is  no  reason  why  they  may  not  be  sued  upon  it.  Any  corporation 
may  be  sued  elsewhere  than  where  it  is  situated,  and  no  distinc- 
tion can  be  made  whether  it  is  municipal  or  otherwise.  As  the 
Judges  and  jurors  of  the  county  itself  are  all  interested,  the  attain- 
ment of  justice  is  doubtful,  if  you  are  compelled  to  sue  in  that 
county;  whereas  the  people  of  other  counties  have  no  interest. 
We  say  that  if  one  of  the  officers  of  the  corporation  is  found  in  an- 
other county,  the  jurisdiction  attaches.  If  one  goes  abroad  to  an- 
other State,  there  is  no  reason  why  he  should  not  be  served  with 
process,  in  a  suit  against  the  corporate  body.  And  as  to  execu- 
tion, property  might  be  found  in  Northampton  county  belonging 
to  Lehigh  county,  and  executions  might  be  levied  upon  it.  Even 
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if  a  mandamus  be  the  only  mode  of  arriving  at  execution,  that  is 
no  objection  to  our  obtaining  judgment. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  only  errors  which  we  deem  proper  to  notice, 
are,  1.  Whether  a  county  is  liable  on  a  quantum  meruit  for  the 
expenses  incurred  in  the  erection  of  a  county  bridge;  2.  Whether 
courts  of  another  county  have  jurisdiction  to  try  the  cause.  The 
35th  section  of  the  Act  of  the  13th  of  June  1836,  "  An  Act  relative 
to  roads,  highways  and  bridges,"  provides  for  the  manner  of 
authorizing  the  building  of  a  county  bridge.  And,  by  the  36th 
section,  whenever  a  bridge  shall  be  authorized  and  recorded  as  a 
county  bridge,  it  is  made  the  duty  of  the  commissioners  to  procure 
an  estimate  of  the  cost,  to  provide  in  the  county  levies  the  money 
necessary  to  defray  the  same,  and  to  proceed  to  have  such  bridge 
erected,  by  contract  or  otherwise,  as  shall  seem  to  them  expedient. 

The  first  step,  therefore,  is  to  obtain  proper  authority  to  build 
the  bridge ;  2.  To  have  an  estimate  made  of  the  expense,  to  pro- 
vide the  ways  and  means  for  its  payment ;  and  lastly,  the  commis- 
sioners are  directed  to  proceed  to  its  erection  in  the  manner  directed 
in  the  Act.  By  the  last  clause,  they  are  empowered  to  erect  the 
bridge  by  contract ;  that  is,  by  persons  specially  employed  at  a 
certain  fixed  price,  or  rate ;  or  they  may,  if  they  like,  build  the 
same  under  their  own  immediate  inspection  and  superintendence. 
The  whole  spirit  and  tenor  of  the  Act  looks  only  to  these  two 
modes  of  construction,  and  this  for  reasons,  the  wisdom  of  which 
this  case  illustrates  in  a  striking  manner.  In  no  event,  and  under 
no  pretext,  as  we  conceive,  are  the  commissioners  at  liberty  to 
exceed  the  estimated  expense  of  the  works ;  for  there  is  nothing  to 
countenance  the  idea  that  the  commissioners  have  authority  either 
directly  or  indirectly  to  bind  the  county  to  pay  the  price  or  value 
which  a  jury  may  affix  to  it.  If  this  were  permitted,  there  would 
be  little  use  of  the  directions  in  the  first  clauses  of  the  section. 
Why  have  an  estimate,  or  why  provide  for  payment  of  the  ascer- 
tained value,  if  the  commissioners  are  at  liberty  to  disregard  it 
entirely  ?  This  view  of  the  Act  is  strengthened  by  the  subsequent 
sections,  which  provide  for  the  inspection  of  the  bridge  by  men 
appointed  by  the  Court  of  Quarter  Sessions  for  that  purpose, 
who  are  also  required  to  deduct  from  the  sum  stipulated  in  the 
contract,  when  the  work  is  not  approved  by  the  viewers.  And 
the  same  may  be  said  of  the  43d  section,  which  provides  for  the 
inspection  of  the  bridge  when  erected  by  and  under  the  superin- 
tendence of  the  commissioners.  It  is  remarkable  that  ample 
authority  to  decrease  the  price  is  given,  but  none  to  increase  it, 
for  the  reason,  already  given,  that  it  was  on  no  account  permitted 
to  exceed  the  estimated  value.  What  would  become  of  these  salu- 
tary checks  which  the  law  has  wisely  imposed  on  the  commission- 
ers and  the  undertakers,  if  the  contractor  were  at  liberty  to  go  into 
v.  — 24  Q* 
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a  court  of  common  law,  and  have  his  damages  assessed  or  his  work 
valued  by  a  jury?  It  requires  no  prophet  to  predict  the  conse- 
quences; for,  as  is  very  apparent,  there  would  be  no  want  of 
pretext  to  escape  from  an  unprofitable  contract.  When  the  work 
is  valued,  as  is  required  by  the  Act,  it  may  be  deemed  too  expen- 
sive, compared  with  its  advantages ;  and  a  case  may  be  well  sup- 
posed— nay,  has  already  occurred — where  it  would  be  the  duty  of 
the  commissioners  to  suspend  the  erection  of  the  bridge,  notwith- 
standing the  injunctions  in  the  Act,  which  are  not  in  all  cases  impera- 
tive upon  them.  Public  works  are  usually  undertaken  by  contractors 
on  written  proposals.  And  this  induces  competition,  all  the  bene- 
fits of  which  would  be  lost  to  the  county,  if  the  doctrine  contended 
for  by  the  defendants  in  error  should  receive  a  judicial  sanction. 
That  such  restrictions  are  salutary,  is  plain  from  the  case  itself. 
The  original  contract  price  was  about  $7000,  but  by  the  verdict 
of  a  liberal  jury  it  is  made  to  cost  the  county  fifty  per  cent,  in 
addition.  The  excuse  is  that  there  was  an  alteration  in  the  plan, 
and  also  the  contractor  relies  on  proof  of  some  loose  declarations 
of  one  or  more  of  the  commissioners,  that  he  should  lose  nothing 
by  it.  This  evinces  the  danger  of  throwing  open  a  contract  be- 
tween a  rich  municipal  corporation  and  an  individual.  This  was 
a  mere  pretext,  for  if  there  were  a  change  of  plan,  which  is  very 
probable  will  very  often  be  the  case,  and  will  be  very  convenient, 
what  is  there  to  prevent  a  new  contract,  or  to  have  a  proper  esti- 
mate made  of  the  increased  expense  ?  It  must  be  remembered 
that  the  commissioners  are  public  agents,  with  authority  well 
defined,  and  the  extent  of  it  well  known  to  the  contractors.  The 
public  are  not  to  suffer  by  the  fraud  or  ignorance  of  either  the 
commissioners  or  the  contractors.  Whatever  equity  the  plaintiff 
may  have,  and  I  can  conceive  of  none,  he  is  not  entitled  to  the  aid 
of  a  court  of  common  law,  except  so  far  as  is  specially  directed  in 
the  Acts  of  Assembly.  The  object  of  the  Acts  is  to  protect  coun- 
ties, by  imposing  limitations  on  the  power  of  the  commissioners 
themselves,  as  well  as  the  citizens  with  whom  they  contract. 

Next,  as  to  the  jurisdiction.  It  is  a  strong  argument  against 
the  decision  of  the  Court  of  Common  Pleas,  that  this  is  the  first 
time,  at  common  law,  a  right  has  been  asserted  to  sue  a  public 
municipal  corporation,  except  in  the  county  where  it  is  located. 
Although  the  action  may  be  transitory,  yet  the  forum  where  suit 
is  brought  against  the  corporation  is  local.  At  a  very  early  period 
after  the  adoption  of  the  constitution,  it  was  ruled  by  the  courts 
of  the  United  States  that  a  State  was  subject  to  suit  by  a  citizen 
of  another  State;  and  yet  it  never  entered  into  the  mind  of  any 
person  that  the  State  of  Maine,  for  example,  was  amenable  to  the 
courts  of  the  United  States  in  the  State  of  Georgia.  And  this  may 
serve  to  show  the  distinction  between  a  suit  brought  against  or  in 
favour  of'd.  corporation.  The  latter  must  be  brought  against  the 
person  wherever  he  resides  or  may  be  found,  whereas  there  is  no 
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necessity  to  apply  the  principle  to  the  latter,  because  a  corpora- 
tion is  local  in  its  character.  It  does  not  follow  that  because  they 
may  bring  a  suit  in  another  county,  the  same  rule  may  be  applied 
to  them  when  defendant.  The  reason  is  not  the  same,  and  there- 
fore the  law  has  always  been  understood  to  be  otherwise.  The 
argument  derived  from  the  Act  which  makes  counties  and  town- 
ships bodies  corporate,  with  power  to  sue  and  be  sued,  amounts  to 
nothing ;  for  it  only,  in  these  respects,  places  them  on  the  same 
footing  of  other  municipal  corporations,  which  have  never  been 
liable  to  action  except  in  the  courts  of  the  county  where  situated. 
But  it  is  said  that  a  county  ought  to  be  an  exception,  because  the 
jurors  and  some  of  the  Judges  are  or  may  be  interested.  But  the 
interest  of  each  individual,  in  a  great  majority  of  cases,  is  so  tri- 
fling, that  experience  has  taught  us  that  this  objection  is  more 
fanciful  than  real.  So  far  is  this  from  being  a  practical  evil, 
requiring  legislative  interference,  that  it  seems  almost  impossible, 
with  all  the  safeguards  provided  by  law,  to  protect  counties  par- 
ticularly from  individual  ingenuity  and  rapacity.  And  of  this  the 
case  in  hand  is  an  example ;  and  I  am  sorry  to  add  that  cases  of 
the  same  kind  are  not  of  unfrequent  occurrence,  as  the  financial 
condition  of  some  of  the  counties  affords  melancholy  proof. 

But  what  may  be  considered  conclusive  of  this  point  is,  that 
there  is  no  mode  of  serving  process  pointed  out  by  the  Act,  nor 
can  a  party  reap  the  fruit  of  his  judgment  by  execution.  The 
service  of  process  against  corporations,  and  against  counties  and 
townships,  is  regulated  by  the  Act  of  the  13th  of  June  1836,  §  41 
and  42,  and  the  Act  of  the  15th  of  April  1834 ;  and  in  neither  Act 
is  authority  given  to  serve  process  in  any  county  except  where 
they  are  located,  unless  as  in  the  42d  section,  where  it  is  provided 
that  in  actions  for  damages,  occasioned  by  a  trespass  or  injury 
done  by  a  corporation,  where  the  officers  of  the  corporation,  or  any 
of  them,  shall  not  reside  in  the  county  in  which  the  trespass  or 
injury  shall  be  committed,  process  may  be  served  in  any  county  or 
place  where  they  may  be  found.  This  provision  would  be  totally 
unnecessary  if  the  doctrine  that  a  corporation  is  sueable  in  any 
county  of  the  State  be  correct.  It  shows  the  legislative  sense  of 
the  law  in  making  provision  for  a  case  depending  on  peculiar  cir- 
cumstances. The  manner  of  issuing  executions  against  corpora- 
tions is  pointed  out  in  the  72d  and  following  sections  of  the  Act 
of  the  16th  of  June  1836,  in  which  there  is  no  indication  of  any 
authority  for  the  courts  of  one  county  to  issue  an  execution  against 
a  corporation  located  in  a  different  county.  And  this  indeed  is  true 
of  all  corporations  whatever;  much  less  would  the  court  of  North- 
ampton have  power  to  enforce  a  judgment  rendered  against 
another  county  —  counties,  townships,  or  other  public  corporate 
bodies,  being  expressly  excepted  from  the  operation  of  the  Act 
It  would  evince  but  little  wisdom  in  the  Legislature  to  give  an 
action,  without  giving  the  courts  power  to  cause  process  to  be 
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served  to  enforce  their  judgments  by  execution ;  and  hence  an 
argument  of  no  inconsiderable  weight,  that  it  was  not  intended  to 
make  any  alteration  in  the  law  as  to  the  forum  before  which  the 
action  was  to  be  brought.  There  is  not  the  slightest  necessity  for 
such  a  change.  It  is  true,  that  there  may  be  cases  in  which  pre- 
judices may  operate  to  the  disadvantage  of  suitors ;  but  this  may 
happen  where  the  contest  is  between  citizens,  and  the  only  remedy 
in  either  case  is  by  a  change  of  venue.  The  case  in  2  Mass,  doe? 
not  apply,  as  that  depends  on  Acts  of  their  own.  It  may  be  further 
proper  to  add,  that  when  this  case  was  here  before,  the  points  now- 
ruled  were  carefully  avoided  by  the  court. 

Judgment  reversed. 


Bunting  against  Young. 

Where  warrants  were  obtained  from  the  Commonwealth  in  1793,  on  which  the 
purchase  money  was  paid  at  the  time,  surveys  made  in  the  next  month,  embrac- 
ing the  land  in  dispute  and  returned  into  the  Land  Office  and  accepted  in  February 
1794,  there  can  be  no  such  thing  as  abandonment  by  which  the  title  can  be  lost; 
and  if  there  be  nothing  else  on  the  subject,  it  is  error  to  leave  it  to  the  jury  to 
say  whether  there  has  been  an  abandonment  or  not. 

The  doctrine  in  Foust  v.  Ross,  (1  Watts  $•  Serg.  506),  explained  and  applied 
to  the  case  of  a  title  under  a  sale  for  taxes. 

The  admission  of  evidence  in  the  court  below,  by  which  the  plaintiff  in  error 
could  sustain  no  prejudice,  is  not  material. 

THIS  was  an  ejectment  brought  in  the  Common  Pleas  of  North- 
ampton county  to  January  term  1841,  by  Jacob  T.  Bunting 
against  Reuben  Young,  Samuel  Doak,  and  George  Zeiegenfuss, 
impleaded  with  Daniel  Bickel,  in  which  a  verdict  and  judgment 
were  rendered  in  favour  of  the  defendants  below. 

The  plaintiff  gave  in  evidence  a  warrant  for  400  acres  to  Isaac 
Kreider,  dated  the  2d  August  1793;  also  a  survey  in  pursuance 
of  said  warrant  for  466^  acres,  made  on  the  25th  September  1793 
and  returned  the  20th  February  1794.  On  the  23d  January  1832. 
a  patent  was  granted  for  the  land  thus  warranted  and  surveyed, 
to  Wharton  Newbold,  Benj.  Kugler,  Shober  &  Bunting.  On  the 
28th  January  1839,  the  patentees  conveyed  by  deed  to  John  B. 
Shober,  and  on  the  24th  April  1840  he  conveyed  to  the  plaintiff. 
Also  a  warrant  for  400  acres  to  James  Santee,  dated  the  2d  Au- 
gust 1793,  on  which  a  survey  of  450|  was  made  on  the  25th  Sep- 
tember 1793,  which  was  returned  on  the  20th  July  1794;  and  on 
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the  23d  January  1832,  a  patent  was  issued  to  the  above-named 
patentees  and  by  deeds  of  the  above-named  parties,  and  of  the 
same  dates,  the  title  was  conveyed  to  the  plaintiff. 

The  defendants  gave  in  evidence  a  warrant  to  Bartel  Hittle 
for  400  acres,  dated  the  13th  May  1786,  and  a  certified  copy  of 
survey  dated  the  17th  December  1802,  of  434  acres.  This  survey 
purported  to  have  been  made  by  order  of  the  Board  of  Property, 
dated  the  2d  April  1798.  On  the  21st  December  1802,  a  patent 
\vas  granted  in  pursuance  of  said  warrant  and  survey  to  George 
Blank  and  Michael  Harlacher.  They  also  gave  in  evidence  a 
warrant  to  Philip  Schrceder  dated  the  13th  May  1786,  survey 
of  400  acres  made  the  12th  June  1787,  returned  the  9th  Decem- 
ber 1802,  and  patent  to  Blank  and  Harlacher  the  22d  December 
1802 :  also  a  warrant  to  Jacob  Ernhart,  dated  the  13th  May  1786, 
survey  and  return  of  262  acres,  as  in  the  Bartle  Hittle  warrant ; 
and  patent  22d  December  1802,  to  Blank  and  Harlacher. 

The  defendants  also  gave  in  evidence  receipts  for  the  purchase 
money  due  the  Commonwealth  the  15th  May  1786;  also  a  receipt 
to  Blank  and  Harlacher  for  the  balance  due  the  State  on  these 
their  warrants  of  £2  10s.,  dated  the  14th  December  1802 :  a  deed 
poll  from  Philip  Schrceder,  dated  the  24th  August  1786,  to  Michael 
Schrceder :  a  deed  poll  to  the  same  by  Bartle  Hittle,  dated  the 
24th  September  1790:  a  deed  poll  to  the  same  by  Jacob  Ernhart, 
dated  the  24th  August  1786.  The  title  of  Michael  Schrceder  was 
vested  in  Blank  and  Harlacher  by  deed  dated  the  29th  August 
1801.  They  also  gave  in  evidence  the  deed  given  by  Blank  and 
Harlacher  to  Bickel,  Moore,  Gangwer  and  Christman,  dated  the 
12th  October  1832,  and  the  deed  of  Moore  and  wife  and  Christ- 
man and  wife,  to  Bickel,  dated  the  3d  June  1840. 

On  the  12th  July  1796,  a  caveat  was  entered  against  the  plain- 
tiff's right,  when  the  person  entering  the  caveat  had  leave  to 
withdraw  it,  and  got-  an  order  of  survey  on  the  2d  April  1798. 

The  defendants  gave  some  evidence  of  the  payment  of  taxes  at 
different  times  for  these  lands,  which  were  of  no  importance, 
except  to  show  that  they  had  paid  some  attention  to  them  and 
claimed  them. 

The  notes  of  the  testimony  of  Jacob  Harlz,  as  taken  on  the 
former  trial,  were  read  by  consent.  He  testified  that  he  built  a 
saw-mill  on  this  land  in  1818,  cleared  a  garden  ;  that  he  was  on 
the  land  two  years ;  that  he  cut  timber  on  the  land  ;  that  the  saw- 
mill was  on  the  Hittle  tract;  that  Washburn  was  on  the  land 
before  him,  and  had  a  house  and  raised  wheat.  James  Washburn 
testified  that  he  knew  these  lands  36  years  ago ;  that  he  lived  on 
the  land  six  years.  His  father  began  the  work  on  the  land.  They 
were  on  it  six  years.  They  went  on  in  1805,  cleared  five  acres, 
and  raised  grain  of  all  kinds,  made  shingles.  All  was  done  under 
and  at  the  instance  of  Blank  and  Harlacher.  Michael  Young 
testified  that  he  had  known  the  land  36  years ;  Washburn  then 
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lived  on  it;  he  cut  grain  on  it  in  1805.  Hartz  moved  on  next. 
Moore  moved  on  after  Hartz  moved  away.  Old  mill  then  down, 
and  he  built  a  new  one. 

The  plaintiff  called  Mr  Lowry,  who  testified  that  he  had  known 
the  land  since  1823;  knew  of  no  buildings  but  the  saw-mill  built 
by  Hartz;  Hartz  said  his  lease  was  out,  but  they  would  not  let 
him  lease  it  any  longer;  saw  no  farming  on  it.  Also,  Miller 
Hodge,  who  said  he  ran  the  lines,  and  the  mill  was  not  on  the 
plaintiff's  claim ;  he  was  chain-carrier. 

The  plaintiff  gave  in  evidence  the  deeds  of  the  treasurer,  dated 
the  llth  June  1838,  for  the  sales  of  the  Kreider  and  Santee  tracts 
as  unseated  for  the  taxes  of  1836-7 ;  surplus  bonds  same  date,  filed 
the  19th  January  1839.  The  assessment  was  shown  for  the  year 
1836-7,  and  these  two  tracts  were  charged  as  unseated. 

The  defendants  then  gave  in  evidence  the  seated  duplicate  for 
the  years  1832-3-4-5-6  and  7,  1100  acres  and  saw-mill,  charged 
as  seated  to  Moore  for  those  years.  It  was  also  shown  that 
Moore  was  not  exonerated  from  the  payment  of  said  taxes. 

During  the  trial,  three  bills  of  exception  were  taken  by  the 
plaintiff  to  the  admission  by  the  court  of  .evidence  offered  by  the 
defendants.  1.  The  proceedings  of  the  Board  of  Property  on  the 
12th  of  July  1796,  on  a  caveat  that  had  been  entered  by  Michael 
Shrreder  against  granting  patents  to  James  Santee  and  Daniel 
Smith,  on  their  two  warrants  dated  2d  August  1793,  permitting 
the  caveat  to  be  withdrawn,  and  directing  the  deputy-surveyor  to 
execute  his  two  warrants  in  the  name  of  Jacob  Ernhardt  and 
Bartle  Kittle,  dated  the  13th  of  May  1786.  2.  A  receipt  by  John 
Fogel  for  Moses  Cohen,  supervisor,  to  John  Harlacher,  for  $5.15 
for  road  taxes  for  1823  and  1824.  3.  Deeds  poll  from  Bartle  Hit- 
tie,  Philip  Shrosder,  and  Jacob  Ernhardt,  to  Michael  Shrreder,  in 
the  years  1786  and  1790,  and  deed  29th  of  August  1802,  from 
Michael  Shrosder  to  Geo.  Blank  and  Michael  Harlacher,  for  three 
warrants,  not  recorded. 

The  plaintiff  requested  the  court  to  charge  as  follows: 

1.  That  no  one  of  the  defendants'  warrants  in  this  case  is  pre- 
cisely descriptive  ;  but,  whether  precisely  descriptive  or  not,  if  not 
followed  up  with  due  diligence  by  having  the  same  executed  and 
the  same  returned  into  the  surveyor-general's  office,  they  must 
yield   to  a  subsequent   warrant   so  executed    and    the   survey 
returned. 

2.  That  the  neglect  of  a  warrant-holder  to  have  his  warrant 
executed  and  the  survey  returned  for  seven  years,  where  he  has 
not  taken  possession  of  the  land  or  done  some  act  equivalent  there- 
to, will  postpone  his  claim  to  that  of  a  subsequent  warrantee,  who 
has   his  warrant  executed  and  his  survey  returned,  within  six 
months  after  obtaining  the  same,  and  before  the  first  warrantee 
has  had  his  warrant  executed  and  the  survey  returned. 
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The  court  below  (BANKS,  President)  charged  the  jury  as  follows  : 

As  to  the  tax  title,  as  shown  by  the  plaintiff,  his  counsel  do  not 
rely  upon  it.  How  could  they  with  much  hope  of  success?  for  if 
the  defendants  had  these  lands  entered  as  seated,  and  paid  the 
taxes,  and  the  land  was  in  fact  seated,  their  title  would  not  be 
devested  by  an  assessment  and  sale  of  the  same  lands  for  the  same 
years,  made  either  in  their  names  or  in  the  names  of  others.  On 
this  part  of  the  case,  the  evidence  was  such  as  to  induce  the  plain- 
tiff's counsel  to  say  that  they  did  not  rely  on  their  tax  titles.  This 
makes  it  unnecessary  to  say  more  on  this  part  of  the  case  to  you ; 
nor  need  you  give  yourselves  any  trouble  about  it,  as  it  is  con- 
ceded that  it  gives  the  plaintiff  no  title. 

By  reference  to  dates,  it  will  be  seen  that  the  defendants'  war- 
rants are  the  oldest.  But  on  the  Hittle  and  Ernhardt  warrants 
we  have  no  evidence  that  surveys  were  made  before  the  2d  of 
April  1798.  I  presume  the  surveys  which  have  been  given  in 
evidence  were  made  between  that  time  and  the  17th  of  December 
1802.  There  is  no  evidence  that  any  other  survey  was  made  on 
these  warrants.  These  warrants  were  not  descriptive.  They 
might  have  been  applied  to  other  lands  with  as  much  propriety  as 
these.  Therefore,  as  the  plaintiff's  warrants  were  first  applied  to 
the  lands,  they  would  give  the  better  right.  On  the  Schroeder 
warrant  a  survey  was  made  on  the  12th  of  June  1787,  which  was 
not  returned  until  the  9th  of  December  1802.  Inasmuch,  there- 
fore, as  this  survey  was  not  returned  within  seven  years,  the  right 
under  the  warrant  and  survey  would  not  be  good  against  the 
intervening  right  under  the  plaintiff's  warrant.  Thus,  considering 
the  warrants  and  surveys  merely,  the  plaintiff  would  be  entitled 
to  a  verdict  for  that  part  of  the  lands  in  dispute,  and  claimed  in 
this  suit. 

The  defendants  rely  on  the  statute  of  limitation.  This  defence 
cannot  avail  them.  They  have  not  had  that  continual  possession 
fi>r  twenty-one  years  which  is  necessary  to  make  a  right  under 
the  statute.  Washburn  went  on  the  land  in  1805,  and  continued 
for  six  years.  Hartz  went  on  in  1811,  and  continued  on  for  two 
years.  Moore  went  into  possession  after  1830.  This  possession 
is  altogether  insufficient.  Nor  is  it  helped  by  proof  of  payment 
of  taxes  ;  neither  sufficiently  makes  out  the  necessary  possession ; 
nor  will  they,  when  united,  justify  the  presumption  of  an  ouster, 
so  as  to  give  the  defendants  the  benefit  of  the  statute  of  limitations. 

Although  the  plaintiff's  warrants  and  surveys  were  at  one  time 
the  best  title,  was  that  title  abandoned,  or  did  it  become  derelict 
by  the  lapse  of  time  during  which  the  owners  of  the  warrants 
omitted  to  look  after  the  lands  and  pay  the  taxes,  or  assert  any  act 
of  ownership  over  them?  On  the  decision  of  this  point  the  title 
must  rest.  This  is  a  question  for  your  decision.  It  is  left  to  you 
with  the  remarks  which  I  shall  proceed  to  make.  This  question 
of  the  abandonment  of  a  warrant,  with  purchase  money  paid  to 
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the  State  and  survey  made  and  returned,  is  partly  new  to  me.  I 
would  require  strong  and  satisfactory  proof  to  justify  such  a  con- 
clusion. I  therefore  lay  down  to  you  as  the  law,  that  the  proof 
of  abandonment  must  be  satisfactorily  made  out  before  you  can 
find  against  the  plaintiff  on  that  ground.  In  the  consideration  and 
determination  of  this  question,  you  will  weigh  with  care  all  the 
facts  and  circumstances  of  the  case. 

A  warrant  and  survey  and  return  are  a  legal  title.     Lands  are 
held  and  conveyed  by  them  as  such.     Dower  and  curtesy  are 
incident  to  them  as  of  legal  estates.    They  descend  as  legal  estates. 
By  virtue  of  these,  recoveries  may  be  had  in  courts  of  law  as  well 
as  equity.     Notwithstanding  this  may  all  be  true,  still  something 
remains  to  be  done  by  the  warrant-holder.    Although  the  warrant 
confers  upon  him  a  legal  right  of  entry  and  vests  in  him  an  estate 
that  is  good  both  in  law  and  equity,  the  legal  title  remains  in  the 
State.     In  many  cases  more  land  is  included  in  the  survey  than  is 
called  for  in  the  warrant.     In  such  cases  the  State  in  addition  to 
the  legal  title  would  have  a  valid  claim  for  the  price  of  the  excess. 
The  contract  between  a  warrantee  and  the  State,  is  executed  but 
in  part :  it  wants  the  ultimate  confirmation  of  a  patent,  and  as  to 
this  is  still  executory.     I  have  said  that  this  doctrine  of  abandon- 
ment as   to  warrants,  and  surveys  returned,  is  in  some  degree 
new  to  me.     I  had  looked  upon  the  warrant  and  survey  as  com- 
pletely separating  the  appropriated  ground  from  the  other  lands 
of  the  State,  as  if  there  had  been  a  grant  by  patent.     I  do  not 
speak  of  warrants,  which  are  to  be  accompanied  with  settlements. 
Before  a  survey  is  returned  it  may  be  altered,  and  indeed  laid  on 
other  lands  by  the  direction  of  the  owner;  after  return  it  cannot 
be  done,  without  an  order  of  the  Board  of  Property.     In  neither 
can  it  be  done,  to  the  prejudice  of  intervening  rights.     When  it  is 
done,  it  is  but  the  abandonment  of  the  survey  by  the  express  act 
and  direction  of  the  owner.     That  surveyed  land  is  forfeited  if  not 
returned  in  a  limited  time,  is  a  recognition  of  this  doctrine  of 
abandonment.     If  the  owner  may  abandon   his  survey  by   not 
returning  it  in  proper  time,  why  may  he  not  do  so,  after  return, 
by  acts  that  are  sufficiently  unequivocal  ?     A  settlement  may  be 
abandoned;  so  with  an  application  and  warrant.     These  are  but 
single  cases  to  which  the  doctrine  has  been  applied.     It  might  be 
applied  to  other  cases  with  equal  propriety,  for  it  is  but  a  penalty 
for  not  proceeding  to  complete  a  title,  exacted  in  favour  of  another 
who  has  a  superior  equity.     Lands  while  the  title  remains  in  the 
State  are  not  to  be  locked  up  by  one  who  pays  no  attention  to 
them,  and  declines  to  bear  his  part  of  the  burthen  common  to 
every  member  of  society,  as  the  owner  of  property.     By  law  a 
man  is  left  at  liberty  to  forfeit  his  title,  or  in  some  cases  to  lose  it, 
for  neglect.     He  who  has  made  some  advances  towards  acquiring 
a  right,  may  abandon  or  relinquish  it.     Why  may  not  this  be 
done  after  return  of  survey,  as  well  as  before  ?    In  the  one  case 
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the  land  is  paid  for  as  well  as  the  other.  The  same  trouble  and 
expense  of  making  survey  exists  in  each  case.  The  office  of  the 
deputy-surveyor,  with  the  work  on  the  ground,  give  the  same  evi- 
dence of  survey  in  each  case.  Why  not  make  the  doctrine  of 
abandonment  applicable  to  the  one  as  well  as  to  the  other?  I  do 
not  feel  bound  to  search  out  reasons  why  it  should,  as  the  affirma- 
tive of  the  proposition  finds  countenance  if  not  direct  authority  in 
the  ease  of  Fotcst  v.  Ross,  (1  Watts  fy  Serg.  506).  In  that  case  the 
right  of  Mary  Custard  under  a  warrant  dated  the  30th  of  August 
1792,  was  invoked  by  one  of  the  parties  as  a  valid,  subsisting  out- 
standing title.  On  this  warrant  there  had  been  survey  made  and 
returned.  The  question  was  as  to  the  validity  of  title  under  this 
warrant,  survey  and  return.  To  this  title  the  doctrine  of  aban- 
donment was  applied  by  the  court  in  its  broadest  terms.  The 
Supreme  Court  in  their  opinion  said,  that  the  party  resisting  the 
title  under  this  warrant  might  do  it  successfully,  by  showing  what 
would  amount  to  abandonment.  That  not  looking  after  the  lands 
or  paying  taxes  for  21  years,  may  be  sufficient  evidence  of  this. 
This  case  I  look  upon  as  an  express  decision  on  the  very  point. 
The  plaintiff  relies  on  a  tax  title ;  this  tax  title  was  not  valid.  The 
defendant  showed  no  title,  but  rested  his  case  on  this  Mary  Cus- 
tard warrant,  as  an  outstanding  title.  The  plaintiff  gave  no  evi- 
dence to  defeat  its  original  validity.  Abandonment  was  the  only 
argument  used  against  it.  The  defendant,  though  a  mere  tres- 
passer upon  the  rights  of  some  one,  might  rest  his  case  upon  it. 

The  plaintiff  must  recover  on  the  strength  of  his  own  title.  On 
this  st^te  of  facts  the  law  was  laid  down  as  I  have  read  you  from 
the  book.  That  was  no  doubt  a  strong  case  in  favour  of  the 
doctrine  of  abandonment.  It  is  not  the  case  we  are  looking  after, 
it  is  the  principle.  Does  the  principle  exist,  as  matter  of  law,  on 
a  proper  state  of  the  facts  ?  This  is  apart  from  the  evidence 
being  strong  or  weak.  The  principle  of  law  is  what  we  are  called 
upon  to  declare  to  you ;  whether  the  facts  make  out  the  case  is 
another  consideration.  On  the  authority  of  this  case  I  feel  bound 
to  charge  you  that  a  warrant  and  survey  returned  may  be  aban- 
doned by  the  owner.  Are  the  facts  then  such  as  to  warrant  you 
in  deciding  that  the  title  under  the  plaintiff's  warrant  and  re- 
turned survey  had  been  abandoned  by  the  owner,  or  become  dere- 
lict ?  The  decision  of  this  question  is  left  to  you.  The  warrants 
are  dated  in  1793,  and  the  surveys  were  made  in  the  same  year, 
and  were  returned  in  1794.  Nothing  further  was  done  until  the 
23d  of  January  1832,  a  period  of  38  years,  and  about  30  years 
after  the  emanation  of  the  defendants'  patents.  You  will  take 
into  consideration  all  the  facts  and  circumstances  on  both  sides. 
That  the  defendants'  warrants  were  the  oldest,  as  I  have  already 
said,  does  nc/t  make  them  in  this  case  the  better  title ;  nor  are  you 
to  consider  their  bearing  on  that  point,  but  on  the  question  of 
abandonment.  You  will  also  on  the  same  question  consider  the 
v.  — 25  n 
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entry  of  the  caveat,  and  the  order  of  survey  and  the  issuing  of  the 
defendants'  patents,  in  1802.  The  owner  of  the  plaintiff's  war- 
rants may  have  considered  his  right  doubtful.  On  that  account 
he  may  not  have  thought  it  worth  while  to  contend  for  it,  or  pru- 
dent even  to  expend  his  money  in  the  payment  of  taxes.  How 
can  you  account  for  this  long  delay  ?  The  defendants  had  their 
survey  and  patent.  They  at  times  had  possession  of  the  land. 
These  things  might  have  been  known  by  the  owner  of  the  plain- 
tiff's right.  If  he  had  attended  to  his  lands,  he  must  have  known 
them.  In  the  face  of  these  facts,  is  it  not  probable  that  he  would 
have  come  forward  at  an  earlier  period  to  make  good  his  claim, 
if  it  had  not  been  abandoned  by  him  ?  If  you  are  satisfied  that  he 
had  abandoned  these  lands,  it  would  not  be  endured  that  now, 
after  all  this  delay,  this  confirmation  of  title,  the  bond  fide  pur- 
chase, payment  of  money,  and  making  improvements  by  the  de- 
fendants, the  plaintiff  should  successfully  revive  this  old  claim, 
because  that  the  lands  may  have  acquired  a  value  by  reason  of 
the  improvements  being  made  near  to  them,  which  they  originally 
did  not  possess.  We  then  leave  it  to  you  to  decide  whether  the 
plaintiff's  title  has  been  abandoned  or  not.  If  you  are  satisfied 
from  the  evidence  that  it  has,  then  your  verdict  will  be  for  the 
defendants.  If  you  are  not  satisfied  that  it  has,  then  your  verdict 
will  be  for  the  defendants.  The  court  charges  as  requested  in  the 
plaintiff's  points. 

The  plaintiff  excepted  to  the  charge. 

Errors  assigned : 

1.  The  court  erred  as  stated  in  the  several  bills  of  exceptions. 

2.  In  all  they  said  respecting  an  abandonment  by  the  plaintiff. 

Maxwell,  for  the  plaintiff  in  error. 
King,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — It  is  unnecessary  to  pass  an  opinion  upon  the 
bills  of  exception  to  the  admission  of  evidence,  as  no  injury  or 
detriment  whatever  could  have  accrued  to  the  plaintiff  from  it. 
For,  according  to  the  instruction  given  by  the  court  to  the  jury, 
it  had  no  concern  with,  or  relation  to  the  ground  on  which  the 
court  charged  erroneously  against  him.  The  court  expressly  told 
the  jury  that  the  plaintiff's  title  to  the  land  in  question  was  origi- 
nally the  best,  and  was  so  still,  unless  the  jury  should  be  of  opinion 
that  it  had  been  abandoned  by  him,  or  those  through  whom  he 
claimed.  So  that  the  evidence  admitted  and  excepted  to,  having 
no  relation  or  bearing  whatever  upon  the  fact  or  notion  of  aban- 
donment, could  not  have  prejudiced  the  plaintiff  in  the  slightest 
possible  degree. 

.But  the  instruction  of  the  court  to  the  jury  in  regard  to  the 
plaintiff's  having  abandoned  his  prior  and  better  right  to  the  land, 
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is  what  we  think  he  has  just  ground  to  complain  of;  and  that  the 
court  erred  in  leaving  it  to  the  jury  to  say  whether,  under  the  cir- 
cumstances and  facts  given  in  evidence,  the  plaintiff,  or  those  from 
whom  he  derived  his  claim  to  the  land  in  question,  had  not  aban- 
doned their  right  and  title  to  it.  The  title  under  which  the  plain- 
tiff claimed  the  land,  consisted  of  warrants  obtained  from  the  Land 
Office  in  August  1793,  upon  which  the  purchase  money  was  paid 
to  the  Commonwealth  at  the  time,  surveys  made  thereon  in  the 
next  succeeding  month,  embracing  the  land  in  dispute,  which  were 
returned  into  the  Land  Office,  and  accepted  there  in  the  month  of 
February  of  the  following  year,  whereby  the  contract  for  the  sale 
and  purchase  of  all  the  land  included  within  the  surveys,  of  which 
the  land  in  controversy  formed  a  part,  became  complete  and  bind- 
ing upon  the  warrantees,  as  well  as  the  Commonwealth ;  so  that 
neither  the  one  or  the  other,  without  mutual  consent,  could  annul 
or  rescind  or  undo  what  had  been  done  in  pursuance  of  it,  not  even 
so  as  to  change  or  shift  the  warrants  to  any  other  land.  The 
Commonwealth  became  bound  to  perfect  the  title  to  the  warran- 
tees for  the  land  so  surveyed,  upon  their  paying  the  patenting  fees 
and  the  purchase  money  for  the  excess  of  land  contained  in  the 
surveys,  beyond  the  quantity  mentioned  in  the  warrants.  And 
the  warrantees,  on  the  other  hand,  became  bound  to  pay  for  such 
excess  and  the  patenting  fees,  which  the  Commonwealth  had  the 
power  of  enforcing  whenever  she  pleased.  Until  the  survey  made 
in  pursuance  of  a  warrant  shall  have  been  returned  into  the  Land 
Office,  the  warrantee  may  change  the  location  of  it,  by  shifting 
and  having  it  made  upon  other  land  remaining  unappropriated, 
and  thus  abandon  his  first  survey,  and  all  claim  to  the  land  em- 
braced within  it.  Having  such  right  to  change  the  location  of  his 
survey  at  any  time  before  it  shall  have  been  returned  by  the 
deputy-surveyor,  it  would  seem  to  be  not  only  reasonable,  but 
necessary,  on  grounds  of  expediency  and  good  policy,  that  he  should 
be  required  to  pay  the  deputy-surveyor,  who  has  made  the  survey, 
his  fees  for  so  doing,  within  a  reasonable  time,  so  as  to  make  it  the 
duty  of  the  latter  to  return  the  survey  into  the  surveyor-general's 
office ;  or  otherwise  he,  although  he  may  have  no  idea  of  abandon- 
ing his  survey  or  claim  to  the  land  included  in  it,  may  lose  it,  by 
even  a  junior  warrantee  getting  it  surveyed  and  returned  under 
his  warrant.  For  it  is  manifest  that  it  would  be  unjust,  as  regards 
the  interest  of  the  Commonwealth,  that  the  owner  of  the  senior 
warrant,  or  warrants  under  which  the  first  survey  has  been  made, 
should  be  permitted,  in  such  case,  by  withholding  the  return  of  his 
survey  for  any  unreasonable  length  of  time,  to  keep  the  Common- 
wealth in  a  state  of  suspense  as  to  whether  he  will  take  the  land 
actually  surveyed  under  his  warrant  or  not;  and  finally,  if  he  con- 
cludes not  to  take  it,  and  has  a  second  survey  made  on  and  returned 
for  other  unappropriated  land,  he  may  possibly  prevent  the  Com- 
monwealth from  selling  the  land  embraced  in  the  first  survey,  or 
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at  least  cause  great  delay  in  her  doing  so.  In  order,  therefore, 
that  the  Commonwealth  may  not  be  prejudiced  by  the  neglect  of 
the  party,  in  such  case,  to  have  his  survey  returned  within  a  rea- 
sonable time,  it  is  right  upon  principles  of  sound  policy,  as  also 
those  of  justice,  that,  after  such  reasonable  time  has  elapsed,  with- 
out any  return  of  the  survey  having  been  made,  owing  to  the 
neglect  or  will  of  the  party  for  whom  it  was  made,  the  Common- 
wealth should  have  the  right  to  dispose  of  the  land  again  to  the 
first  applicant,  or  that  any  prior  or  subsequent  warrantee  should 
be  at  liberty  to  appropriate  it,  by  having  a  survey  made  upon  it 
under  his  warrant ;  and  that  the  party  for  whom  the  first  survey 
was  made  shall  be  presumed  to  have  abandoned  it,  whether  he 
actually  intended  to  do  so  or  not.  That  such  presumption  is  founded 
in  reason,  cannot,  I  think,  be  denied.  But  it  is  likewise  founded 
upon  what  may  be  considered  natural,  or  at  least  cannot  be  said 
to  be  unnatural,  and  may  be  consistent  with  ordinary  motives  of 
human  action.  For  the  party  may  have  discovered  unappropri- 
ated land  lying  elsewhere,  preferable,  in  his  estimation,  to  that 
included  in  his  survey,  which  he  has  it  in  his  power  to  secure  as 
long  as  his  survey  remains  unreturned.  But  after  having  returned 
his  survey,  he  is  bound  by  it,  and  cannot  take  other  land,  so  that 
all  possible  ground  for  presumption  of  abandonment  is  Out  of  the 
question,  for  he  cannot  then  abandon  his  right  to  the  land  without 
abandoning  his  right  also  to  the  warrant,  and  losing  the  purchase 
money  which  he  has  paid  the  Commonwealth  for  it.  That  he 
would  do  this,  cannot  well  be  presumed,  because  it  is  contrary  to 
the  common  incentives  which  generally  govern  and  influence  all 
mankind,  that  any  one  should  be  so  regardless  of  his  pecuniary 
interest.  The  plaintiff  then,  in  this  case,  having  had  his  surveys 
returned,  and  having  thereby  acquired  an  absolute  and  indefeasi- 
ble title  to  the  land  in  question,  could  not  give  it  up,  or  abandon 
it,  with  any  possible  prospect  of  being  able  to  remunerate  or 
indemnify  himself  for  the  loss.  Abandonment,  therefore,  must  be 
considered  as  being  wholly  out  of  the  case. 

Had  an  actual  possession,  adverse  to  the  plaintiff's  right,  been 
taken  by  the  defendants,  or  those  from  whom  they  claim,  of  the 
land  in  dispute,  and  kept  by  them  continuously  for  twenty-one 
years,  without  anything  being  done  during  that  period  to  put  an 
end  to  it,  the  plaintiff  might  have  lost  his  right,  not  by  abandon- 
ment, however,  but  by  the  operation  of  a  positive  enactment  of  the 
Legislature.  The  statute  of  limitations,  as  it  is  called,  would 
doubtless  have  interposed,  and  not  only  have  protected  the  defend- 
ants in  their  possession,  but  have  given  them  a  right  to  the  land. 
This,  however,  as  it  would  appear  from  the  evidence,  does  not 
seem  to  have  been  the  case.  The  subject  of  abandonment  is  very 
fully  discussed,  and  all  the  authorities  bearing  on  it  referred  to,  in 
Adams  v.  Jackson,  (4  Watts  fy  Serg.  74  et  seq.).  From  which  it 
will  be  seen  that  no  abandonment  can  take  place  of  such  a  title  to 
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land  as  exists  on  the  part  of  the  plaintiff  in  the  present  case.    The 
case  of  Foust  v.  Ross,  (1  Watts  <^  Serg.  506),  cited  and  relied  on 
by  the  court  as  authorizing  it  to  submit  the  question  of  abandon- 
ment by  the  plaintiff  of  his  title  to  the  jury,  was  never  intended 
to  be  applied  to  such  a  case  as  the  present.     There  the  plaintiff 
claimed  the  land  in  dispute  by  virtue  of  the  only  warrant  and  sur- 
vey that  ever  appeared  to  have  been  applied  to  it,  and  a  sale  made 
of  the  same  by  the  sheriff  of  the  county  under  a  warrant  of  the 
county  commissioners,  for  and  on  account  of  taxes  remaining  un- 
paid, which  had  been  assessed  upon  it  as  unseated  land  anterior 
to  the  passage  of  the  Act  of  1815.    The  defendant  did  not  pretend 
that  he  had  any  title  to  the  land,  but  objected  to  the  regularity  of 
the  sale  made  of  it  for  taxes,  under  which  the  plaintiff  claimed, 
alleging  that  the  sale  was  void,  inasmuch  as  it  had  not  been  shown 
to  have  been  made  in  exact  conformity  to  the  Acts  of  Assembly 
in  force  on  the  subject,  prior  to  the  Act  of  1815.     The  court,  how- 
ever, held  that  it  was  not  competent  for  an  intruder  upon  the  land, 
who  was  a  stranger  to  the  only  title  shown  for  it,  without  any 
authority  from  the  warrantee,  to  contest  the  validity  of  the  sale 
made  on  account  of  taxes.     The  warrantee  or  owner  of  the  land 
at  the  time  of  the  sale,  had  an  unquestionable  right  to  waive  all 
objections  to  the  irregularities  of  it;  and  if  he  did  so,  the  right  of 
the  purchaser  thereby  became  good  and  indefeasible.    And  where 
the  warrantee  or  owner  of  unseated  land,  after  an  irregular  sale 
made  of  it  on  account  of  taxes  in  arrear  upon  it,  lies  by  for  twenty- 
one  years,  without  making  any  claim  to  it  by  paying  the  taxes 
assessed,  or  exercising  acts  of  ownership  on  it,  but  suffers  the  pur- 
chaser, his  heirs  or  assigns,  at  the  tax  sale,  to  pay  the  taxes  assessed 
during  that  period,  it  may  fairly  be  presumed  that  he  has  waived 
his  right  to  object  to  the  sale ;  or,  in  other  words,  as  was  said  in 
Foust  v.  Ross,  that  he  has  abandoned  his  right  to  the  land  in  favour 
of  the  purchaser  at  the  tax  sale.     And  whenever  he  does  so  relin- 
quish his  right  to  the  land,  he  becomes  entitled  to  receive  the  sur- 
plus money  arising  from  the  sale,  after  paying  the  taxes  and  costs 
out  of  it,  so  that  he  may  be  said  to  have  some  consideration,  if  not 
an  adequate  one,  for  doing  so.     Nothing  beyond  this  was  decided 
in  Foust  v.  Ross,  which  does  not  furnish  even  the  least  shadow  of 
ground  for  saying  that  the  owner  of  land,  holding  it  under  a  war- 
rant and  survey  returned,  can  be  said  to  have  abandoned  his  right 
to  it,  where  no  sale  has  been  made  of  it  for  taxes  or  other  legitimate 
purpose,  or  adverse  possession  been  taken  of  it  and  held  conti- 
nuously for  twenty-one  years  at  least,  though  forty  years  or  more 
may  have  passed  by  without  his  taking  actual  possession  of  it,  or 
exercising  acts  of  ownership  upon  it. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

V. R* 
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Mullock  against  Souder. 

The  10th  section  of  the  Act  of  8th  April  1833,  which  provides  that  real  estate 
acquired  by  a  testator  after  the  date  of  his  will  shall  pass  by  a  general  devise, 
does  not  apply  to  a  will  dated  before  its  passage. 

Ground-rents  reserved  in  a  conveyance  by  the  testator  after  the  date  of  his  will 
are  considered  as  property  newly  acquired  after  such  date. 

THIS  was  a  case  stated  for  the  opinion  of  the  court,  as  follows : 
Elizabeth  Peters,  of  Baltimore,  made  her  last  will  dated  the  3d  of 
June  1831,  which  was  proved  in  Baltimore  county,  Maryland,  on 
the  10th  July  1837,  she  having  died  on  the  6th  of  the  same  month, 
and  letters  testamentary  upon  an  exemplification  filed  in  the  Regis- 
ter's Office  for  the  city  and  county  of  Philadelphia,  were  issued  to 
Caspar  Souder,  the  executor  named  in  the  will,  on  the  17th  July 
1837.  By  this  will  she  devised  as  follows:  "I  order  and  direct 
all  my  just  debts  and  funeral  expenses  to  be  fully  satisfied  and 
paid  out  of  my  estate  by  my  executor  hereinafter  appointed,  and 
after  payment  thereof,  I  give,  devise  and  bequeath  all  the  residue 
and  remainder  of  my  estate,  real,  personal  and  mixed,  without 
reservation  or  exception,  whether  situate  and  lying  in  the  States 
of  Maryland  and  Pennsylvania  or  elsewhere,  unto  my  beloved 
sister  Leah  Mullock,  widow,  and  my  dear  nieces  Leah  Souder, 
(wife  of  Caspar  Souder),  Sarah  Bickerton,  Elizabeth  Mullock, 
Elizabeth  Bickerton,  Rachel  Rambo,  (wife  of  John  Rambo),  Rachel 
Mullock  and  Mary  Mullock,  their  heirs,  executors,  administrators 
and  assigns,  for  ever,  as  tenants  in  common,  to  be  equally  divided 
between  them  share  and  share  alike." 

After  the  date  of  the  will,  to  wit,  on  the  13th  day  of  April  1835, 
the  testatrix  disposed  of  two  messuages  and  lots  which  she  owned, 
one  in  the  city,  the  other  in  the  county  of  Philadelphia,  and  reserved 
to  herself  and  her  heirs  the  two  annual  ground-rents,  for  partition 
of  which  this  action  is  brought.  She  did  not  republish  her  will. 

The  said  Rachel  Rambo,  widow,  one  of  the  devisees,  by  deed 

dated  the day  of  October  1838,  and  acknowledged  the  29th 

of  October  1838,  granted  and  conveyed  all  her  interest  in  the  said 
ground-rents  to  the  said  defendants,  Sarah  Bickerton  and  Eliza- 
beth Bickerton,  in  fee,  as  tenants  in  common. 

The  plaintiffs  claim,  as  devisees  of  the  testatrix,  their  one  half 
of  the  premises  as  passing  by  the  residuary  devise  to  themselves 
and  the  defendants  in  common. 

The  question  submitted  to  the  court  upon  these  facts  is,  whether 
these  ground-rents,  reserved  after  the  date  of  the  will,  passed  by 
the  will  of  the  testatrix  to  her  devisees.  If  the  court  shall  be  of 
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opinion  that  they  did  pass  by  the  will,  then  judgment  quod  part itio 
fiat  to  be  entered,  and  that  the  plaintiffs  have  one  half  of  the  pre- 
mises allotted  to  them  in  severally,  and  the  defendants  the  other 
half.  If  the  court  shall  be  of  opinion  that  the  ground-rents  did 
not  pass  by  the  will,  then  the  plaintiff  be  at  liberty  to  discontinue 
in  order  to  bring  her  action  against  the  other  heirs  at  law  of  the 
testatrix,  she  being  herself  an  heir. 

/.  S.  Campbell,  for  the  plaintiff  in  error,  cited  Skerrett  v.  Burd, 
(1  Whart.  246)  ;  and  Roney  v.  Stiltz,  (5  Whart.  381). 

H.  Binney,  Jun.,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  ground-rents  in  question  must  be  considered 
as  property  acquired  after  the  date  of  the  will ;  Skerrett  v.  Burd, 
(1  Whart.  246) ;  and  the  rule  of  law  was,  at  the  date  of  this  will, 
and  until  the  Act  of  8th  April  1833,  that  real  estate  acquired  after 
the  date  of  the  will  did  not  pass  by  any  general  devise  contained 
in  it.  Girard  v.  The  City  of  Philadelphia,  (4  Rawle  323).  But 
by  the  10th  section  of  that  Act,  the  real  estate  acquired  by  any 
testator,  after  the  making  of  his  will,  shall  pass  by  a  general  devise, 
unless  a  contrary  intention  be  manifest  on  the  face  of  the  will. 
If  this  Act  applies  to  a  will  dated  before  its  passage,  where  the 
testator  died  subsequently,  then  the  parties  to  this  suit  have  the 
title,  and  partition  may  be  made.  We  think,  however,  that  it  does 
not.  It  could  only  do  so  by  giving  the  Act  a  retro-active  effect, 
which  will  never  be  done,  where  such  does  not  expressly  appear 
to  be  the  design  of  the  Legislature ;  but  the  Act  of  Assembly  will 
be  left  to  operate  on  wills  made  and  executed  after  the  Act  comes 
into  operation.  A  devise  of  real  estate  is  in  the  nature  of  a  con- 
veyance ;  Harwood  v.  Goodright,  (Cowp.  90) ;  and  a  statute  will 
not  be  considered  as  altering  the  effect  of  a  conveyance  already 
made,  so  as  to  pass  more  than  it  purported  to  pass  when  made. 
A  retro-active  effect  will  not  be  given  to  a  statute  so  as  to  affect 
contracts  or  property.  Dwarr.  on  Stat.  681.  In  the  case  of  Ash- 
bnrnham  v.  Bradshaw,  (2  Atk.  36),  a  devise  to  charitable  uses  was 
made  by  a  will  dated  in  1734.  The  testator  lived  till  July  1736, 
a  month  after  the  Mortmain  Act  had  been  passed,  and  upon  a 
case  the  Judges  certified  that  the  devise  was  good.  And  to  the 
same  effect  are  Attorney-General  v.  Lloyd,  (3  Atk.  551)  ;  and  Same 
v.  Andrews,  (1  Fez.,  Sen.  225).  There  the  application  of  the  statute 
would  have  abridged  the  rights  of  the  devisee ;  here  it  would 
abridge  the  rights  of  the  heirs ;  and  there  seems  no  difference  in 
the  principle. 

Leave  to  discontinue  according  to  case  stated. 
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Church  Road. 

The  Quarter  Sessions  has  no  authority  to  grant  a  review  to  widen,  straighten 
and  fix  the  limits  of  a  road  already  laid  out  and  used  for  many  years.  Its  power 
is  only  to  lay  out,  to  vacate  and  alter  or  change  an  established  route. 

The  petition  for  a  review  of  a  road  must  state  specifically  the  object :  and  that 
must  appear  to  be  clearly  within  the  purview  of  the  Act  giving  the  court  juris- 
diction, otherwise  the  proceedings  are  irregular. 

THIS  was  a  certiorari  to  the  Court  of  Quarter  Sessions  of 
Montgomery  county,  to  bring  up  the  proceedings  in  the  case  of  a 
road  in  Whitemarsh  and  Springfield  townships  in  that  county, 
called  the  Church  road. 

A  petition  was  presented  in  1841  to  that  court  signed  by  the 
supervisors  of  Springfield  township,  setting  forth  that  in  Septem- 
ber 1734,  by  order  of  the  Court  of  Quarter  Sessions  of  Philadel- 
phia county,  a  public  road  was  laid  out  from  the  church  in  White- 
marsh  township  (then  in  Philadelphia  county)  to  the  church  in 
Oxford,  beginning,  <fcc.,  as  appeared  by  the  record  of  the  proceed- 
ings of  that  court,  which  road  was  opened  and  had  been  used  as 
a  public  road  to  the  present  time.  That  John  Hocker  had  in- 
dicted them  for  not  removing  a  fence  along  the  lands  of  Charles 
Gilbert,  alleged  to  be  within  the  limits  of  the  road ;  and  Mocker's 
fence  was  alleged  to  be  also  within  those  limits.  That  the  peti- 
tioners procured  a  surveyor,  who  was  not  able  after  attempting  it, 
to  trace  the  lines  of  the  road :  they  were  therefore  unable  to  as- 
certain which  of  the  fences  were  within  the  road.  That  in  other 
places  the  road  had  been  encroached  on  by  landholders  along  it, 
and  the  road  in  many  places  was  not  on  the  recorded  route,  and 
disputes  existed  as  to  its  locality,  &c.  They  therefore  prayed  the 
court  to  appoint  proper  persons  to  review  and  straighten  and 
widen  the  road  from  the  beginning,  through  the  townships  of 
Whitemarsh  and  Springfield,  and  lay  out  the  same  according  to 
law.  Another  petition  containing  the  same  prayer  was  filed, 
signed  by  divers  inhabitants  of  the  above  townships.  The  court 
thereupon  appointed  six  persons,  who  made  a  report  which  was 
confirmed  nisi  15th  November  1841. 

On  the  petition  of  Jacob  Wentz  and  others  on  the  17th  Novem- 
ber following,  six  re-reviewers  were  appointed,  who  made  a  dif- 
ferent report,  returning  a  road  for  public  use  by  courses  and  dis- 
tances, &c.,  which  was  confirmed  nisi  February  22d  1842. 

On  the  24th  February  1842,  on  the  petition  of  Henry  Scheetz 
and  others,  six  others  were  appointed  to  re-re-review,  who  re- 
ported on  the  17th  May  1842  that  they  had  viewed,  straightened 
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and  laid  out  for  public  use  a  road  by  courses  and  distances,  &c., 
which  report  was  also  confirmed  nisi. 

Various  exceptions  were  taken  in  the  court  below  by  Jacob 
Wentz  to  this  last  report,  and  depositions  were  taken  and  the  ex- 
ceptions were  overruled. 

The  complainants  filed  various  errors  in  this  court,  but  the  only 
one  material  to  notice  was  that  the  Court  of  Quarter  Sessions  had 
no  jurisdiction  to  appoint  views  and  reviews  of  a  road  previously 
laid  out  and  opened,  in  order  to  ascertain  and  determine  the  lines 
of  the  road  or  lines  of  the  land  through  which  the  same  runs,  or 
determine  any  matter  concerning  encroachments  on  the  road,  and 
the  proceedings  were  therefore  irregular  and  void  ab  initio* 

Sterigere  and  J.  Sergeant,  for  the  exceptants. 
Mulvany  and  Freedley,  contra. 

PER  CURIAM. — As  the  Court  of  Quarter  Sessions  has  no  powers 
but  what  it  gets  from  the  statute,  the  object  ought  to  be  specifi- 
cally stated  in  the  petition  which  is  the  basis  of  the  subsequent 
proceedings,  and  it  should  appear  to  be  clearly  within  the  pur- 
view. Its  powers  in  regard  to  public  roads,  are  to  lay  out,  to 
vacate,  and  to  alter  or  change  an  established  route  by  laying  out 
and  vacating  in  whole  or  in  part.  As  the  question  of  width  is 
determinable  by  the  court,  there  seems  to  be  no  authority  for  a 
view  merely  to  widen.  That  object  appears  to  be  unattainable 
by  any  other  process  than  vacating  and  laying  out  anew ;  and 
perhaps  the  subject  requires  legislation.  But  certainly  no  au- 
thority is  given  for  a  view  to  ascertain  boundaries  and  throw  the 
road  back  on  its  original  bed.  The  prayer,  in  this  case,  for  a  re- 
view to  "  widen,  straighten,  and  fix  the  limits"  of  a  road  which  had 
been  laid  out  and  used  for  more  than  a  century,  was  one  which 
the  court  had  no  warrant  to  grant ;  and  the  basis  being  unsolid, 
the  superstructure  cannot  stand. 

Proceedings  quashed. 
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Hellertown  Road. 

A  re-review  of  a  road  can  only  be  ordered  on  a  petition  presented  to  the  court 
for  that  purpose,  as  the  expenses  of  re-reviews  must  be  borne  by  the  petitioners. 

The  objection  that  a  re-review  was  granted  whilst  previous  proceedings  were 
pending  and  undetermined,  should  be  taken  in  the  court  below ;  if  omitted  there, 
it  cannot  be  taken  on  a  certiorari  to  the  Supreme  Court. 

A  re-review  need  only  be  of  the  ground  between  two  certain  points ;  it  need 
not  be  of  the  whole  route  before  reviewed. 

Reviewers  are  restricted  to  the  space  between  certain  points ;  and  it  is  error  to 
begin  the  road  at  a  different  point. 

THIS  was  a  certiorari  to  the  Court  of  Quarter  Sessions  of 
Northampton  county,  in  the  matter  of  the  road  leading  from  the 
Hellertown  Road  at  Thomas  Richards'  lane  to  the  new  road  lead- 
ing from  South  Easton  to  Freeman's  Bridge  in  Williams  township. 
At  January  sessions  1839,  the  petition  of  sundry  inhabitants  of 
Williams  township  was  presented,  setting  forth  that  they  laboured 
under  great  inconvenience  for  want  of  a  road  or  highway,  "  to 
lead  from  the  old  road  leading  from  Easton  to  Hellertown  at 
Thomas  Richards'  lane,  and  to  end  at  or  where  it  intersects  the 
new  road  leading  from  South  Easton  to  Freeman's  Bridge,  below 
or  near  Thomas  Richards'  dwelling-house."     Viewers  were  ap- 
pointed on  this  petition,  who  at  the  April  sessions  1839,  on  the 
order  to  them  issued,  reported  a  road  in  accordance  with  the 
prayer  of  the  petitioners.     At  the  same  April  sessions,  a  petition 
for  a  review  was  presented,  and  reviewers  appointed,  who  at  Au- 
gust sessions  reported  a  road  differing  from  that  laid  out  by  the 
viewers.     To  this  report  exceptions  were  filed,  and  at  November 
sessions  1839,  their  report  was  set  aside  by  the  court  for  irregu- 
larity.   At  November  sessions  1839,  a  second  petition  for  a  review 
of  said  road  was  presented,  and  reviewers  again  appointed,  who 
on  the  order  to  them  granted  returnable  at  January  session  1840, 
reported  a  road  differing  entirely  from  that  laid  out  by  the  original 
viewers.     To  this  report  exceptions  were  filed  at  the  same  ses- 
sions, and  at  April  sessions  1840,  the  exceptions  were  dismissed 
by  the  court,  and  a  petition  for  a  re-review  was  then  presented, 
and  the  re-reviewers  appointed.     At  August  sessions  1840,  the 
said  re-reviewers  reported  a  road  corresponding  very  nearly  with 
that  returned  by  the  original  viewers.    To  this  report  at  the  same 
sessions  exceptions  were  filed,  and  a  number  of  depositions  on  both 
sides  were  submitted  to  the  court,  in  relation  to  the  said  excep- 
tions.    At  November  sessions  1840,  the  court  heard  the  argument 
on  these  exceptions,  and  without  making  any  decision  either  as  to 
the  exceptions  or  the  report  of  the  re-reviewers,  appointed  another 
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set  of  re-reviewers  to  whom  an  order  was  issued  reciting  the 
original  petition  filed  at  January  sessions  1839,  as  above  given, 
and  then  proceeding  "  on  which  said  petition  such  proceedings 
were  had  at  April  sessions  1839,  August  sessions  1839,  November 
sessions  1839,  January  sessions  1840,  and  November  sessions  1840, 
that  in  the  said  November  sessions  1840,  to  wit :  the  27th  Novem- 
ber 1810,  an  alias  re-review  is  granted  by  the  said  court."  On 
this  order,  at  January  sessions  1841,  the  said  re-reviewers  reported 
a  road  beginning  at  the  old  road  leading  from  Easton  to  Heller- 
town,  below  Richards'  lane ;  thence  through  the  improved  lands 
of  Thomas  Richards,  north  If  degrees,  west  25  perches  to  Rich- 
ards' lane ;  thence  by  the  same  and  through  his  improved  lands, 
north  35^  degrees,  west  31  perches,  north  42f  degrees,  west  12 
perches,  and  north  23^  degrees,  west  25f  perches,  from  the  road 
leading  from  South  Easton  to  Freeman's  Bridge. 

To  this  report  at  April  sessions  1841,  exceptions  were  filed ;  and 
at  November  sessions  1841,  the  exceptions  were  dismissed  and  the 
report  approved,  and  the  road  ordered  to  be  recorded  and  opened: 
and  thereupon  Thomas  Richards  sued  out  this  certiorari. 

Errors  assigned : 

1.  The  alias  order  to  re-reviewers,  issued  on  a  petition  filed 
more  than  two  years  before  the  order  was  issued,  and  upon  which 
petition  an  order  had  been  before  issued,  and  the  proceedings  con- 
sequent thereupon  were  then  pending  and  undisposed  of. 

2.  The  order  to  re-review  said  road  was  still  in  force,  and  should 
have  been  disposed  of  before  the  alias  order  could  have  been  law- 
fully issued. 

3.  The  order  contains   no  description  of  the   route   formerly 
reported,  of  which  this  purports  to  be  an  alias  re-review,  and  does 
not  order  a  review  of  said  routes,  nor  do  the  viewers  report  that 
they  have  viewed  the  same. 

4.  The  order  directs  a  view  of  a  road  beginning  at  Thomas 
Richards'  lane,  and  to  end  where  that  lane  intersects  the  new 
road,  &c.     And  the  road  reported  does  not  conform  thereto. 

The  case  was  argued  by 

Hepburn,  for  the  complainant. 
Ihrie,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  objection,  that  there  was  no  petition  on  which 
to  found  the  alias  re-review,  is  fatal.  A  review  is  a  matter  of 
right,  and  is  had  at  the  expense  of  the  county ;  but  when  a  re- 
review  is  had,  it  is  at  the  expense  of  the  petitioner;  and  hence  the 
necessity  of  a  petitioner,  in  order  that  the  court  may  know  on 
whom  to  throw  the  costs.  That  the  costs  have  been  paid,  is  no 
answer,  for  the  court  only  has  jurisdiction  on  petition.  The  25th 
section  of  the  Act  of  16th  June  1836,  directs  that  in  all  cases  of 
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views  for  any  purpose  mentioned  in  the  Act,  the  respective  courts 
shall,  on  petition  of  any  person  interested,  direct  a  second  view  or 
review  for  the  same  purpose.  And  by  the  same  Act,  section  60, 
reviewers  and  viewers,  upon  a  third  or  any  subsequent  view,  shall 
be  entitled  each  to  receive  the  like  compensation  from  the  persons 
at  whose  instance  they  were  appointed,  for  every  day  by  them 
necessarily  employed  in  that  service."  Now  this  may  not  be 
easily  known,  unless  a  petition  for  a  third  or  any  subsequent 
review  is  required.  The  court  cannot  resort  to  the  original  peti- 
tioners for  this  purpose,  as  it  may  be  they  are  not  the  persons 
who  require  the  re-review. 

It  is  said  there  were  exceptions  to  the  previous  proceedings, 
and  that  these  should  have  been  disposed  of  before  issuing  the 
order.  And  regularly  this  should  have  been  done;  and  had  the 
objection  been  taken  in  the  court  below,  it  would  have  been  fatal, 
if  true  in  fact.  But,  having  omitted  to  do  so  in  the  court  where 
the  truth  would  have  been  found,  all  irregularity  is  waived.  Case 
of  Mlentown  Road,  (5  Whart.  445). 

There  is  nothing  in  the  third  exception.  The  object  is  to  review 
the  ground  between  two  certain  points,  and  of  course  the  order  is 
general  and  directed  to  those  points.  The  presumption  is,  that  in 
performing  that  duty  they  will  view  the  ground  over  which  the 
road  had  been  laid  out  by  the  former  viewers.  Case  of  Spear's 
Road,  (4  Binn.  177). 

The  last  error  is  also  fatal.  The  order  directs  a  view  of  a 
road  beginning  at  Thomas  Richards'  lane,  and  to  end  where  that 
lane  intersects  the  new  road.  The  report  does  not  conform  in 
these  particulars  to  the  order,  but  begins  at  a  different  place. 
That  viewers  are  restricted  to  the  space  within  specified  points, 
is  ruled  in  West  Chester  Road  Case,  (2  Rawle  422)  and  in  other 
cases. 

Proceedings  reversed. 
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Lewis  against  Carstairs. 

It  is  a  question  of  law  for  the  court  whether  a  party  demanding  and  receiving 
from  an  adjoining  lot-holder  the  payment  of  money  towards  laying  down  wate> 
pipes  in  an  alley,  is  estopped  from  denying  a  subsequent  purchaser's  right  to  the 
use  of  the  alley.  Whether  the  facts  raise  a  presumption  of  a  grant  is  a  question 
of  fact  for  the  jury. 

THIS  case,  which  was  trespass  quare  clausum  fregit,  and  is 
reported  in  6  Whart.  193,  came  before  this  court  again  upon  a  writ 
of  error  sued  out  by  the  defendants  below  to  the  District  Court 
for  the  city  and  county  of  Philadelphia,  where  a  verdict  and  judg- 
ment passed  for  the  plaintiff.  The  title-deeds  under  which  the 
defendants  claimed  the  right  to  a  watercourse  along  an  alley,  as 
well  as  the  parol  evidence  given  on  the  trial,  are  there  set  out  at 
length. 

The  defendants  requested  the  court  to  charge  the  jury: 

1.  That  they  may  presume  a  grant  of  the  right  of  way,  water- 
course, &c.  by  the  plaintiffs  to  the  several  defendants,  from  the 
facts  given  in  evidence  in  this  case,  although  20  years'  uninter- 
rupted  use  of  the  alley,  before  the  obstruction,  has   not   been 
proved. 

2.  That  if  the  jury  believe  that  the  defendants,  or  those  from 
whom  they  purchased,  were  called  upon  by  the  plaintiffs  to  contri- 
bute to  the  repairs  of  the  pavement  of  the  alley,  and  did  so  con- 
tribute, the  plaintiffs  are  equitably  estopped  from  contesting  the 
right  of  the  defendants  to  the  use  of  the  alley,  as  a  passage,  water- 
course, &c. 

3.  That  if  the  jury  believe  that  the  defendants  or  those  from 
whom  they  purchased,  were  called  upon  by  the  plaintiffs  to  con- 
tribute to  the  expenses  of  putting  in  pipes  of  conduit  for  water 
under  the  surface  of  the  pavement  of  the  alley,  and  did  so  contri- 
bute, the  plaintiffs  are  equitably  estopped  from  contesting  the 
right  of  the  defendants  to  the  use  of  the  alley,  as  a  passage,  water- 
course, &c. 

4.  That  if  the  jury  believe  that  the  defendants,  or  those  from 
whom  they  purchased,  expended  their  money  upon  the  alley,  with 
the  knowledge  and  assent  of  the  plaintiffs,  they  are  equitably 
estopped  from  contesting  the  right  of  the  defendants  to  the  use  of 
the  alley. 

5.  That  if  the  jury  believe  that  the  plaintiffs  were  acquainted 
with  the  fact  of  the  alley  having  been  extended  by  George  Mur- 
ray, or  some  one  afterwards  using  the  three  houses  in  Chestnut 
street,  so  as  to  serve  as  an  outlet  to  those  houses,  and  acquiesced 

v.  —  s 
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in  the  same  for  several  years,  and  the  defendants  purchased  at 
different  times  the  said  houses  without  notice  from  the  plaintiffs 
of  any  intention  to  deny  the  right,  the  plaintiffs  cannot  now  pre- 
vent the  defendants  from  using  the  alley  for  any  of  the  purposes 
for  which  it  has  been  heretofore  used. 

The  Judge,  in  his  charge  to  the  jury,  after  stating  the  facts, 
referred  to  the  decision  of  this  court  in  this  cause,  6  Whart.  207, 
and  said  that,  as  to  the  George  street  property,  the  title  to  the 
right  of  way  and  watercourse  had  been  conclusively  settled  in 
favour  of  the  plaintiff,  and  that  there  was  no  evidence  for  the  con- 
sideration of  the  jury  on  this  branch  of  the  case.  He  further 
remarked,  that  this  court  had  also  decided  that,  on  the  legal  con- 
struction of  the  deeds  and  writings  given  in  evidence,  no  right  to 
the  easement  passed  to  the  owners  of  the  three  houses  on  Chestnut 
street ;  but  that,  in  regard  to  this  Chesnut  street  property,  ques- 
tions remained  for  the  determination  of  the  jury,  in  relation  to  the 
presumption  of  a  grant,  and  in  reference  to  an  equitable  estoppel. 
He  then  read  the  five  points  presented  by  the  defendants,  and 
stated,  that  as  he  deemed  them  all  to  be  fully  comprehended  and 
disposed  of  in  the  authoritative  judgment  of  this  court,  he  would 
repeat  the  language  of  the  Chief  Justice  who  delivered  that  judg- 
ment, and  give  it  in  charge  to  the  jury,  as  containing  the  answers 
now  made  by  the  court  to  the  said  points. 

The  Judge  then  read  the  following  portion  of  the  opinion :  "  But 
though  no  right  to  the  easement  passed  to  the  defendants  by  the 
conveyance  of  Burd  or  of  Murray  his  grantee,  it  remains  to  be 
seen  whether  there  was  not  presumptive  evidence  of  some  other 
grant,  which  might  have  been  left  to  the  jury  ;  and  whether  the 
facts  said  to  be  proved  by  it,  did  not  constitute  an  equitable  estop- 
pel in  favour  of  an  innocent  purchaser,  who  may  have  parted  with 
his  money  on  the  faith  of  them. 

In  the  conveyance  to  Murray,  the  easement  is  described  as  an 
alley  and  "  watercourse  over  and  along  the  same."  It  is  as  obvious 
to  the  spectator  that  these  alleys  are  used  as  much  for  drainage 
as  for  passage,  as  it  is  obvious  to  the  lawyer,  that  the  word,  water- 
course, was  here  used  in  a  sense  very  different  from  its  technical 
one.  A  watercourse,  it  is  said  in  3  Bulstr.  340,  begins  not  by 
prescription,  nor  yet  by  assent,  but  ex  jure  natures;  and  that  being 
a  natural  course,  it  may  not  be  diverted.  And  we  know  that  our 
interest  in  it  will  be  protected,  even  when  it  sinks  below  the  sur- 
face. But  a  watercourse  over  and  along  an  alley  is,  by  the  words 
of  its  description^  superficial  as  well  as  an  artificial  one;  and  the 
ownership  of  it  consequently  gives  no  right  to  break  up  the  soil 
for  the  purpose  of  laying  pipes,  which,  being  a  subject  of  separate 
grant,  might  be  acquired  by  adverse  use,  without  at  the  same  time 
acquiring  a  right  of  way.  Now  should  it  be  found  that  the  evi- 
dence had  regard  to  expenditure  for  laying  pipes,  or  for  replacing  the 
pavement,  having  laid  them,  it  would  go  to  prove  a  contribution 
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to  a  general  charge  of  a  very  different  nature  from  that  which 
would  imply  the  existence  of  a  joint  right  to  the  alley,  as  a  pas- 
sage and  a  drain.  On  the  other  hand,  if  the  expenditure  was  for 
the  ordinary  repairs  of  the  alley,  the  payment  of  Mr  Biddle's  pro- 
portion of  it  could  be  looked  upon  in  no  other  light  than  that  of 
contribution  to  a  common  burden,  founded  in  a  common  obliga- 
tion and  correlative  right  in  the  thing  which  was  the  subject  of  it ; 
and  as  such  a  right  could  exist  only  on  the  basis  of  a  grant,  the 
admission  of  obligation  implied  from  the  act  of  contribution,  would 
be  an  admission  of  a  grant,  the  evidence  of  which  would  be  proper 
for  the  jury,  not  as  conclusive  or  even  necessarily  prima  fa cie,  but 
as  operating  just  so  far  as  it  should  produce  conviction  of  the  fact. 
As  a  ground  of  equitable  estoppel,  however,  it  might  be  conclusive, 
if,  to  the  appearance  of  adverse  enjoyment,  occasioned  by  the 
plaintiff's  supineness,  were  added  positive  acts  of  acquiescence  on 
his  part,  which  may  have  encouraged  an  innocent  purchaser  to 
pay  his  money  on  the  faith  of  them.  This  estoppel  has  its  root  in 
a  plain  and  familiar  principle  of  equity,  which  casts  a  loss  from  a 
voluntary,  though  innocent  act,  on  the  author  of  it.  Now,  though 
the  evidence  did  not  show  very  clearly  the  specific  object  to  which 
Mr  Biddle's  contribution  had  been  applied,  there  was  still  some- 
thing to  be  left  to  the  jury." 

The  Judge  then  adverted  to  Mr  Biddle's  testimony,  on  which 
the  defendants  had  relied.  He  said  the  plaintiff  contended  that 
the  expenditure  to  which  Mr  Biddle  contributed,  was  merely  for 
laying  pipes,  or  the  consequent  replacing  of  the  pavement,  which 
expenditure  was  distinguished  from  an  expenditure  for  the  ordi- 
nary repairs  of  the  alley.  That,  on  the  other  hand,  the  defendants 
contended  that  the  expenditure  to  which  Mr  Biddle  contributed, 
in  reality  was  for  the  ordinary  repairs ;  and  the  Judge  stated  that 
the  jury  were  to  determine  for  themselves  which  view  of  the  evi- 
dence they  would  adopt.  If  they  adopted  the  plaintiff's  view, 
then  the  contribution  was  "  of  a  very  different  nature  from  that 
which  would  imply  the  existence  of  a  joint  right  to  the  alley  as  a 
passage  and  a  drain."  But  that  if  the  jury  adopted  the  defend- 
ants' view  of  the  evidence,  then  in  the  language  of  the  Chief  Jus- 
tice, "  the  payment  of  Mr  Biddle's  proportion  of  the  expenditure, 
could  be  looked  upon  in  no  other  light  than  that  of  contribution  to 
a  common  burden,  founded  in  a  common  obligation  and  correlative 
right  in  the  thing  which  was  the  subject  of  it ;  and  as  such  a  right 
could  exist  only  on  the  basis  of  a  grant,  the  admission  of  obliga- 
tion implied  from  the  act  of  contribution,  would  be  an  admission 
of  a  grant,  the  evidence  of  which  would  be  proper  for  the  jury, 
not  as  conclusive,  or  even  necessarily  prima  facie,  but  as  operat- 
ing just  so  far  as  it  should  produce  conviction  of  the  fact." 

Upon  the  subject  of  an  equitable  estoppel,  the  Judge  said,  that 
if  the  jury  adopted  the  defendants'  view  of  the  evidence,  namely, 
that  the  expenditure  to  which  Mr  Biddle  contributed  was  an  ex- 
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penditure  for  the  ordinary  repairs  of  the  alley,  then  "  as  a  ground 
of  equitable  estoppel,  the  payment  of  Mr  Biddle's  proportion  of 
such  expenditure  might  be  conclusive,  if,  to 'the  appearance  of 
adverse  enjoyment,  occasioned  by  the  plaintiff's  supineness,  were 
added  positive  acts  of  acquiescence  on  his  part,  which  may  have 
encouraged  an  innocent  purchaser  to  pay  his  money  on  the  faith 
of  them." 

The  Judge  stated  that  the  jury  were  to  decide  upon  the  effect 
*of  the  testimony.  If  they  agreed  with  the  plaintiffs  on  this  point, 
there  is  no  ground  according  to  the  decision  of  the  Supreme  Court, 
upon  which  the  jury  could  find  an  equitable  estoppel.  If,  how- 
ever, the  jury  embrace  the  defendants'  view  of  the  evidence,  then 
the  instruction  of  the  Supreme  Court  is,  that  the  jury  may  con- 
sider whether  the  fact  of  a  contribution  by  Mr  Biddle  to  an  ex- 
penditure for  general  repairs  of  the  alley,  taken  in  connection  with 
the  other  circumstances  referred  to  by  the  Chief  Justice,  afforded 
the  conclusive  ground  of  equitable  estoppel  suggested  by  the  learn- 
ed Judge;  a  ground  for  the  decision  by  the  jury,  that  the  plaintiff 
is  equitably  estopped  from  denying  the  defendants'  right  of  way 
and  right  of  watercourse.  The  jury  are  to  be  satisfied  of  the  fact 
that  the  expenditure  was  for  ordinary  repairs,  and  then  they  are 
to  determine  whether  the  fact,  in  connection  with  the  other  cir- 
cumstances, creates  an  estoppel.  The  question  of  equitable  es- 
toppel is  submitted  to  the  jury.  (This,  the  Judge  said,  he  under- 
stood to  be  the  direction  of  the  Supreme  Court).  The  defendant 
then  asked  the  Judge  to  charge  the  jury  distinctly  upon  the  points 
presented  to  him ;  to  which  he  replied :  "  My  answer  to  these 
points  has  already  been  given  in  the  language  of  the  Supreme  Court, 
which  I  believe  fully  meets  them  all,  and  which  I  will  read  again." 
(The  Judge  here  read  the  opinion  of  the  Supreme  Court  in  Lewis 
v.  Carstairs,  beginning  with  the  words  "  In  the  conveyance  to 
Murray,"  &c). 

The  defendant,  after  the  delivery  of  the  charge,  excepted,  1. 
To  so  much  thereof  as  related  to  the  points  presented  to  the  court, 
viz.,  that  the  Judge  did  not  answer  the  same  specifically  or  in  de- 
tail, or  in  any  other  way  than  by  reading  the  opinion  of  the  Su- 
preme Court  in  the  case  of  Lewis  v.  Carstairs.  2.  To  the  Judge's 
leaving  it  to  the  jury  to  determine  the  whole  question  of  estoppel ; 
instead  of  charging  them  that  if  they  believed  the  fact  to  be  in  a 
certain  way,  then  the  law  was  that  the  plaintiff  was  equitably 
estopped. 

Errors  assigned : 

1.  The  Judge  refused  to  charge  as  requested  in  the  defendants' 
points. 

2.  The  Judge  left  it  to  the  jury  as  a  matter  of  fact  for  them, 
whether  the  plaintiffs  were  equitably  estopped  from  contesting  the 
right  of  the  defendants  to  the  alley. 

3.  The  Judge  refused  to  answer  the  points  presented  to  him 
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specifically  and  in  detail,  and  in  any  other  way  than  by  reading 
the  opinion  of  the  Supreme  Court  in  the  case  of  Lewis  v.  Carstairs. 

T.  I.  Wharton,  for  the  plaintiffs  in  error,  contended  that  under 
the  circumstances  of  the  case,  there  being  purchasers,  there  was 
an  equitable  estoppel  of  the  plaintiff:  having  acquiesced  in  the  use 
of  the  alley  and  charged  and  received  payment  for  the  laying 
down  of  the  pipes  and  repairs,  he  cannot  now  allege  the  party  had 
no  title.  1  Story's  Eq.  376-8;  4  Serg.  <§•  Rawle  241 ;  14  Serg.  # 
Rawle  267 ;  8  Serg.  fy  Rawle  92.  That  being  the  case,  the  court 
erred  in  leaving  it  to  the  jury  to  decide  whether  or  not  there  was 
this  estoppel.  This  was  a  question  of  law,  not  of  fact,  and  was 
for  the  court  to  decide.  6  Binn.  416;  3  Serg.  4*  Rawle  490;  1 
Rawle  373;  4  Whart.  150;  1  Watts  507;  2  Whart.  503;  3  WharL 
143;  8  Serg.  $  Rawle  92. 

Gerhard,  contra,  insisted  there  was  no  ground  for  inferring  an 
equitable  estoppel,  which  is  only  for  the  interposition  of  a  court 
of  equity  and  not  of  law.  Besides,  there  was  no  proof  here  of  a 
purchaser  for  value,  nor  of  payment  of  money,  or  that  the  pur- 
chasers were  deceived :  nor  of  any  laches  on  the  part  of  the  plain- 
tiff. The  court  below  properly  left  it  to  the  jury  under  the  opinion 
of  this  court  given  on  an  examination  of  all  the  merits  of  the  case. 

PER  CURIAM. — Whether  an  estoppel  results  from  established 
facts,  is  a  question  for  the  determination  of  the  court ;  and  the 
Judge  seems  not  to  have  gone  far  enough  in  submitting  the  ques- 
tion of  equitable  estoppel,  so  to  call  it,  to  the  jury.  The  presump- 
tive evidence  of  right  by  grant,  from  the  contribution  to  the  laying 
of  pipes  within  twenty  years,  being  entitled  to  no  artificial  force 
from  length  of  time,  was  properly  left  to  the  jury  on  its  natural 
tendency  to  produce  conviction ;  and  had  the  contest  been  be- 
tween the  original  parties  to  the  supposed  grant,  all  would  have 
been  well.  But  there  is  a  purchaser  in  the  case;  and  evidence  of 
positive,  but  deceptive  acts  of  acquiescence  on  the  other  side, 
which  may  have  misled  him,  it  is  said,  as  to  the  true  state  of  the 
right,  is  of  a  different  stamp.  As  it  can  never  appear  whether  a 
purchaser  has  been  actually  prejudiced  by  such  acts,  the  possibility 
of  injury  to  him  is  enough  to  raise  an  equitable  estoppel  by  opera- 
tion of  law.  His  opponent  is  estopped  from  denying  the  right  on 
whose  existence  he  gave  the  purchaser  reason  to  confide.  Per- 
haps sufficient  care  was  not  taken  in  the  opinion  delivered  by  this 
court  to  distinguish  between  the  natural  presumption  of  a  grant, 
which  is  clearly  for  the  jury;  and  deceptive  acts  of  encourage- 
ment to  a  purchaser,  which  are  as  clearly  for  the  court.  Viewed 
as  evidence  of  a  grant  between  the  former  parties,  the  effect  of 
taking  contribution  from  Mr  Biddle  for  laying  pipes,  was  mat- 
v.  — 27  8* 
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ter  of  fact :  viewed  as  an  act  which  may  have  encouraged  the  de- 
fendant to  believe  in  the  existence  of  such  a  grant,  it  was  matter 
of  law. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Fereira  against  Sayres. 

On  the  hiring  of  an  agent  for  a  year,  the  principal  is  liable  to  him  for  the  wages 
of  the  year,  if  he  dismiss  the  agent  before  its  termination. 

The  death  of  one  partner  does  not  discharge  the  firm  from  subsisting  contracts 
with  an  agent  of  the  firm  for  a  period  of  time  not  then  expired ;  and  if  he  be  dis- 
missed without  cause  before  the  death  of  the  partner,  the  survivors  are  liable  for 
his  wages  during  the  period  contracted  for. 

Quaere,  whether  the  old  firm  would  be  liable  for  services  rendered  in  pursuance 
of  the  contract  to  a  new  firm  which  succeeded  it. 

A  partnership,  though  dissolved,  may  be  considered  as  subsisting  for  many 
purposes. 

ERROR  to  the  District  Court  of  the  city  and  county  of  Phila- 
delphia. 

This  suit  was  brought  by  Edward  S.  Sayres  against  Louis 
Gomez  Fereira,  Gideon  T.  Snow  and  Henry  T.  Mansfield,  who 
survived  John  T.  Mansfield,  late  trading  under  the  firm  of  L.  G. 
Fereira  &  Mansfield.  It  was  an  action  of  assumpsit  for  work, 
labour  and  services  as  an  agent  in  the  defendants'  employ  till  the 
21st  of  August  1839,  and  the  following  correspondence  was  given 
in  evidence : 

Pernambuco,  10th  March  1833. 

My  dear  sir, — I  shall  be  much  disappointed  if  you  should  be  in 
the  U.  S.  on  the  arrival  of  the  vessel  by  which  I  forward  this 
note,  as  I  have  been  for  some  time  past  earnestly  desirous  of  your 
arrival  here,  having  a  business  to  propose  which  I  hope  may  be 
agreeable  to  you,  to  wit,  the  agency  of  my  house  (L.  G.  F.  &  M.) 
in  the  United  States,  as  well  as  that  of  S.  &  M.  of  Bahia,  who  are 
equally  desirous  of  profiting  by  your  good  services.  I  will  not 
enter  further  on  the  subject  at  present,  as  I  hope  to  see  you  here 
before  many  days.  Should  I  be  disappointed  in  this  expectation, 
please  inform  if  such  an  arrangement  would  be  agreeable  to  you. 

We  have  been  unable  to  dispose  of  the  potatoes  at  any  price ; 
we  have  twice  offered  them  at  auction  without  any  bidders  ap- 
pearing. 
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I  forward  a  statement  of  the  market  to  your  friends,  Messrs 
Boilings  worth,  by  this  conveyance. 

I  remain,  my  dear  sir,  regardfully  yours, 

JOHN  T.  MANSFIELD. 
(Addressed)  Edward  S.  Sayres,  Esq. 

Per  sch.  Alonzo.  Philadelphia. 

Pernambuco,  1st  July  1833. 
Edward  S.  Sayres,  Esq. 

My  dear  sir, — Your  friend,  Mr  Hollingsworth,  arrived  on  the 
9th  inst,  and  I  feel  much  obliged  for  the  introduction  of  a  gentle- 
man of  such  estimable  character,  and  with  whose  acquaintance  I 
was  highly  gratified.  A  few  days  after  his  arrival,  he  handed  me 
your  esteemed  favour  of  the  15th  of  April,  which  gave  me  sincere 
pleasure.  Our  friend  Snow  sailed  for  the  United  States  about  a 
month  since,  and  no  doubt  will  have  understood  with  you  on  the 
subject  of  the  agency  before  this  can  come  to  hand.  He  was  pre- 
pared to  offer  such  terms  as  I  feel  assured,  my  dear  sir,  you  will 
consider  highly  liberal.  It  was  our  object  to  make  them  such,  and 
is  your  object  to  make  the  arrangement  a  permanent  one ;  but  in 
the  uncertainty  of  your  accepting  it,  we  considered  it  advisable  to 
limit  the  time  to  one  year,  to  obtain  a  knowledge  of  the  character 
of  the  person  employed,  in  the  event  of  his  being  a  stranger.  I 
intended  to  have  written  you  more  at  leisure,  but  have  been  much 
interrupted  with  business,  my  partner  having  left  this  for  Bahia, 
as  you  will  learn.  Mr  Snow  will  advise  you  of  the  state  of  the 
markets,  &c.,  and  I  shall  have  the  pleasure  of  writing  you  more 
at  large  by  a  vessel  to  sail  in  a  few  days. 
.  With  great  regard  and  esteem,  your  sincere  friend, 

JOHN  T.  MANSFELD. 

Your  potatoes,  I  am  sorry  to  say,  still  remain  on  hand,  although 
repeatedly  offered  at  auction.     I  shall  continue  to  use  every  exer- 
tion to  dispose  of  them  to  the  best  advantage. 
(Addressed)  Edward  S.  Sayres,  Esq. 

Philadelphia. 

Boston,  February  21,  1839. 
E.  S.  Sayres,  Esq.,  Philadelphia. 

My  dear  sir, — My  partners  and  myself  have  resolved  on  re- 
ducing the  unnecessary  expenses  of  our  establishment  at  Pernam- 
buco; and  as  we  consider  the  agency  yomhold  principally  on  the 
footing  it  stands  at  present,  I  beg  to  state  to  you,  and  wish  that  to 
cease  on  the  last  of  the  present  month ;  and  you  Ml  send  me  your 
account  that  I  may  pay  it,  receiving  from  you  any  document  you 
may  have  belonging  to  my  firm.  I  beg  to  assure  you  that  the 
same  friendly  feelings  that  have  existed  between  us  for  many  years 
do  now  exist,  and  that  if  I  can  be  of  any  service  to  you,  you  may 
freely  command  me ;  and  beg  you  '11  continue  to  believe  me,  my 
dear  sir,  yours  truly,  L.  G.  FEREIRA. 
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Boston,  March  4th  1839. 

Sir, — On  Saturday  I  received  your  letter  of  the  27th  February, 
with  your  account,  in  which  you  debit  my  house  for  services  to 
the  31st  of  August  next,  you  stating  there  was  an  understanding 
between  you  and  Mr  Snow  that  the  agreement  entered  into  be- 
tween you  and  him  was  only  to  be  discontinued  at  the  expiration 
of  any  given  year.  Mr  Snow  never  made  known  to  me  or  to  the 
house  such  an  understanding ;  and,  therefore,  it  being  the  custom 
everywhere  that  an  agent,  clerk,  or  any  one  who  is  paid  a  salary, 
at  so  much  per  annum,  to  be  paid  only  to  the  time  his  services 
cease  to  be  required,  and  not  to  the  end  of  the  year,  unless  there 
is  an  agreement  to  the  contrary,  which  does  not  appear  to  exist  in 
this  case ;  being  more  extraordinary,  besides,  that  since  my  arrival 
in  this  country,  having  received  several  letters  from  my  partners 
in  Pernambuco  on  the  subject  of  putting  an  end  to  the  agency  as 
an  unnecessary  expense,  nothing  of  such  an  understanding  was 
ever  mentioned  to  me ;  I,  therefore,  in  justice  to  myself  and  part- 
ners, will  only  pay  you  to  the  28th  February  last,  according  to 
which  the  balance  due  you  will  be  $212.49.  However,  I  will  write 
to  Mr  Snow  on  the  subject,  and  if  he  says  that  the  case  is  as  you 
state,  I  will  without  hesitation  pay  you  the  extra  six  months  you 
demand,  as  not  for  that  or  a  much  larger  amouut  I  would  disavow 
even  an  understanding  of  a  partner  of  mine  on  business  that  con- 
cerns me.  It  is  true  you  did  not  accept  the  agency  of  a  house  in 
Bahia,  in  consequence  of  what  Mr  Mansfield  told  you,  which  he 
informs  me  amounted  to  this,  that  if  you  accepted  that  agency  you 
should  of  course  lose  ours  ;  and  you,  as  was  very  natural,  preferred 
keeping  ours,  which  gave  you  $1500  per  annum,  to  accepting  one 
which  was  only  to  be  $500  per  annum.  The  query  which  forms 
the  last  part  of  your  letter,  after  what  I  stated  to  you  in  my  first 
letter,  deserves  no  further  answer  from  me. 

I  am,  &c.  L."G.  FEREIRA. 

The  plaintiff  then  gave  in  evidence  a  printed  circular  signed 
Gideon  T.  Snow,  dated  August  1,  1833,  viz. : 

Philadelphia,  1st  August  1833. 

I  beg  leave  to  inform  you  that  I  have  made  an  arrangement  with 
Mr.  Edward  S.  Sayres,  of  this  city,  to  assume  the  agency  of  the 
two  establishments  of  L.  G.  Fereira  &  Mansfield  of  Pernambuco, 
and  Snow  &  Mansfield  of  Bahia.  Mr.  S.  has  spent  much  time  in 
Brazil,  having  been  for  several  years  engaged  in  that  trade ;  and 
as  he  will  be  constantly  in  possession  of  the  latest  advices  from 
there,  he  will  be  enabled  at  all  times  to  communicate  much 
valuable  information. 

His  residence  will  be  in  this  place.  Recommending  him  to  your 
acquaintance  and  correspondence,  I  shall  feel  highly  gratified, 
should  it  lead  to  a  mutually  beneficial  intercourse. 

I  remain,  very  respectfully,  your  obedient  servant, 

•.  GIDEON  T.  SNOW. 
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John  Devereux,  a  witness  for  the  plaintiff,  testified  as  follows : 
"  John  T.  Mansfield,  one  of  the  firm  of  Fereira  &  Mansfield  of 
Pernambuco,  died  in  Boston  on  March  26th  1839.  Mr  Sayres 
(the  plaintiff)  was  an  agent  of  the  firm  here  to  drum  up  consign- 
ments and  attend  to  the  collecting :  he  did  not  make  sales."  Cross- 
examined  :  "  I  was  not  in  Boston  at  the  time  of  Mr  Mansfield's 
death.  I  know  the  fact  from  having  seen  the  announcement  in  all 
the  Boston  newspapers,  and  from  having  received  an  official  cir- 
cular from  the  house  in  Pernambuco,  announcing  it  to  me.  The 
firm  went  on  in  the  same  name.  I  have  had  conversations  with 
Mr  Sayres  very  shortly  after  its  happening,  in  which  we  have 
spoken  of  Mr  Mansfield's  death.  I  can't  say  how  long  after,  per- 
haps a  couple  of  weeks,  perhaps  a  few  days.  I  don't  recollect 
Mr  Sayres  speaking  of  it  on  this  day,  or  that  day.  I  used  to  see 
Mr  Sayres  almost  daily.  I  don't  know  that  Mr  Sayres  received 
any  official  notice  of  Mr  Mansfield's  death.  I  know  of  Mansfield's 
death  also  from  my  being  now  in  correspondence  with  the  house." 

The  Judge  charged  the  jury: — Two  questions  have  been  dis- 
cussed as  arising  upon  the  facts  of  this  cause,  1 :  Whether  the 
defendants,  notwithstanding  the  letter  of  Mr  Fereira,  dated  Feb- 
ruary 21,  1839,  informing  the  plaintiff  of  this  determination  of 
the  defendants  that  his  services  should  cease  on  the  last  of  that 
month,  were  not  liable  (unless  the  plaintiff  acquiesced  in  their 
wishes)  to  pay  the  plaintiff  to  the  end  of  the  year  on  which  he  had 
entered  prior  to  the  receipt  of  this  letter :  and  I  instruct  you,  on 
that  point,  in  the  affirmative.  And,  2.  Whether  the  death  of  Mr 
Mansfield,  one  of  the  defendants,  which  took  place,  it  is  said,  on 
the  26th  of  March  1839,  would  not,  taken  in  connection  with  this 
letter,  absolve  the  defendants  from  all  liability  for  services  of  the 
plaintiff  after  that  event  ? — and  I  answer,  that  the  death  of  Mr 
Mansfield  would  not  produce  such  an  effect. 

The  defendants  excepted  to  the  charge,  and  assigned  the  follow- 
ing errors : 

1.  The  Judge  erred  in  taking  from  the  jury  the  question  of  fact 
whether  the  plaintiff  had  proved  a  hiring  by  the  year. 

2.  In  charging  the  jury  that  the  defendants  could  not  put  an  end 
to  the  agency  of  the  plaintiff,  except  upon  the  1st  of  August  of  any 
year. 

3.  In  charging  the  jury  that  the  death  of  one  of  the  defendants 
(partners)  would  not  put  an  end  to  the  agency  of  the  plaintiff. 

4.  In  charging  the  jury  that  the  death  of  one  of  the  defendants, 
taken  in  connection  with  the  letter  of  Mr  Fereira,  of  February  21, 
1839,  would  not  put  an  end  to  the  agency  of  the  plaintiff. 

5.  In  taking  the  whole  case  from  the  jury. 

E.  Ingersoll  and  C.  Ingersoll,  for  the  plaintiffs  in  error,  con- 
tended that  the  court  erred  in  taking  from  the  jury  the  question 
of  agency :  these  questions  of  agency  or  not  are  always  left  to 


214  SUPREME  COURT  [Philadelphia 

[Fereira  v.  Sayres.] 

the  jury.  And  when  the  subject  is  in  writing  consisting  of  letters 
on  commercial  matters  and  depends  on  the  intentions  of  the  par- 
ties and  the  reasonableness  of  the  alleged  contract,  the  question  is 
for  the  jury.  5  Binn.  132;  1  Meas.  $  Wellsby  506  ;  5  Bing.  132; 
(12  E.  C.  L.  389).  Without  a  special  agreement  the  court  could 
not  construe  it  into  a  hiring  for  a  year. 

They  further  contended  that  the  death  of  Mansfield  dissolved 
the  partnership  and  terminated  the  agency,  and  from  that  time 
terminated  the  plaintiff's  claim.  Gow  Part.  269;  1  Rawle  216. 
If  it  did  not,  the  administrator  was  the  person  to  sue.  1  Story's 
Ag.  507. 

Meredith,  contra. 

The  defendant  only  intended  to  raise  the  question  of  law  stated 
in  .his  letter,  whether  on  a  hiring  for  a  year,  the  principal  may 
discharge  the  agent  at  any  time.  It  was  not  questioned  below, 
that  it  was  a  hiring  for  a  year.  It  was  evidently  a  permanent 
arrangement,  and  an  annual  one,  as  appears  by  the  letter  of 
the  1st  July.  The  Judge  did  not  take  the  case  from  the  jury, 
but  only  gave  his  opinion  on  the  points  discussed. 

Notwithstanding  death,  the  partnership  might,  by  agreement, 
continue.  If  it  was  dissolved,  the  surviving  partners  only  could 
be  sued  at  law,  and  if  the  firm  went  on  with  the  business,  as  is 
here  proved,  they  are  bound :  in  the  same  manner  if  they  were 
in  the  occupation  of  a  house,  the  landlord  could  not  terminate  the 
lease.  The  obligation  continued  to  be  that  of  the  survivors,  and 
they  are  liable  upon  it.  No  authority  is  cited  that  supports  the 
defendant's  position :  but  it  has  been  determined  that  if  the  mas- 
ter of  an  apprentice  dies,  the  executors  continue  bound.  Separate 
actions  could  not  be  maintained  for  the  portions  due  before  and 
after  the  decease.  If  they  were  brought,  the  court  would  con- 
solidate them. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Whether  there  was  a  hiring  for  a  year,  was  a  fact 
for  the  jury,  and  if  the  decision  of  that  question  was  taken  from 
them,  it  was  erroneous.  But  the  presumption  is  that  the  court 
have  not  violated  so  plain  a  rule  of  law ;  therefore  he  who  alleges 
it  is  bound  to  prove  it  by  the  record  itself.  And  this  has  been 
attempted,  but,  as  we  think,  without  success ;  for  judging  from  the 
record  and  disregarding  altogether  the  conflicting  recollections  of 
counsel,  the  case  would  appear  to  have  been  ruled  on  the  con- 
ceded facts  that  there  was  a  hiring  for  a  stipulated  time  and  price. 
And  this  is  rendered  more  probable,  because  such  is  the  clear  re- 
sult of  the  evidence  as  contained  in  the  written  testimony.  The 
point  in  dispute  would  seem  to  have  been,  not  whether  there  was 
a  contract  for  a  certain  price,  but  admitting  that  to  be  so,  whether 
the  contracting  partner  had  entered  into  an  express  agreement 
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that  the  agency  was  only  to  be  discontinued  at  the  expiration  of 
a  given  year.  Mr  Fereira  was  of  opinion  (and  that  was  the  point 
of  difference)  that  in  the  absence  of  such  an  agreement  the  salary 
was  to  be  paid  only  to  the  lime  the  services  of  the  agent  ceased 
to  be  required.  Now  admitting  the  contract  to  be  as  stated,  that 
is,  an  express  contract,  there  was  no  error  in  answering  the  first 
point  in  the  affirmative. 

But,  did  the  death  of  Mr  Mansfield  absolve  the  defendants  from 
all  liability  ?  or  in  other  words,  does  the  death  of  one  of  two  or 
more  copartners  discharge  a  firm  ipso  facto  from  the  obligation 
of  an  express  contract?  The  affirmative  of  this  proposition  it 
would  be  difficult  to  maintain.  If  there  was  an  agreement  as  to 
property,  (renting  a  house  for  example),  the  death  of  one,  although 
it  dissolves  the  partnership,  does  not  release  the  firm  from  pay- 
ment for  the  unexpired  term.  This  will  not  be  pretended ;  and 
yet  there  is  nothing  arising  from  the  nature  of  the  defendant's 
employment  (which  is  described  as  an  agency  to  drum  up  con- 
signments and  to  attend  to  collections  for  the  firm)  that  takes 
it  out  of  the  general  principle.  It  is  enough  that  there  was  an 
express  and  positive  agreement,  which  cannot  be  annulled  except 
with  the  assent  of  both.  The  suit  is  brought  against  the  sur- 
viving members  of  the  firm,  and  this  is  right.  There  is  no  tech- 
nical difficulty  in  the  way,  as,  before  the  death  of  Mansfield,  Mr 
Fereira  undertook,  without  cause,  to  discharge  the  defendant 
from  the  service  of  the  firm.  Whether  the  old  firm  would  be 
liable  for  services  rendered  in  pursuance  of  the  contract  to  the  new 
firm,  in  this  suit,  it  is  unnecessary  to  decide.  In  some  respects  it 
would  be  convenient,  as  it  would  avoid  the  necessity  of  two  suits ; 
and  perhaps  would  be  just,  as  it  would  be  in  accordance  with  the 
contract  as  originally  made.  Although  a  firm  may  be  dissolved, 
yet  it  may  be  considered  as  a  subsisting  partnership  for  many 
purposes. 

Judgment  affirmed. 


Zion  Church  against  St.  Peter's  Church. 

In  a  suit  by  a  corporation,  the  declaration  need  not  contain  a  profert  or  averment 
of  the  charter. 

The  want  of  a  charter  may  be  pleaded  in  abatement,  or  perhaps  in  bar ;  but 
the  defendant,  by  pleading  the  general  issue  and  going  to  trial,  waives  the  ob- 
jection. 

A  general  appearance  by  the  defendant  waives  the  summons  and  service  of  the 
writ. 

The  sheriff's  return  of  service  of  the  writ  is  conclusive;  if  defective  on  its 
face,  the  defendant  should  rule  the  sheriff  to  amend  it,  and  cannot  take  the  objec- 
tion on  the  trial. 
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ERROR  to  the  Common  Pleas  of  Chester  county. 

This  was  an  action  of  partition  for  a  tract  of  land  in  Chester 
county,  brought  by  The  Minister,  Trustees,  &c.  of  St.  Peter's 
Church,  against  The  Minister,  Trustees,  &c.  of  Zion  Church. 
There  was  no  averment  in  the  narr.  that  the  plaintiffs  were  a  cor- 
poration, nor  did  it  set  out  the  date  or  title  of  the  Act  incorporating 
them.  The  summons  was  not  served  upon  the  minister  of  Zion 
Church.  The  defendants  requested  the  court  to  charge  upon  the 
following  points:  1.  It  is  necessary  for  the  plaintiffs  to  aver  in  the 
declaration  that  they  are  a  corporation,  setting  out  the'title  of  the 
Act  creating  the  corporation,  and  the  date  of  its  passage.  2.  The 
service  of  the  summons  not  being  according  to  law  upon  the  prin- 
cipal officer  of  Zion  Church,  the  plaintiffs  cannot  recover  in  this 
suit.  3.  The  defendants  may  take  advantage  of  the  irregularity 
of  the  service  of  the  writ  on  the  trial. 

The  court  answered  as  follows  : 

1.  Although  a  corporation,  plaintiff,  must  prove  on  the  trial 
under  the  general  issue  that  it  is  a  corporate  body,  it  is  not  neces- 
sary that  it  should  be  so  averred  in  the  narr.,  nor  that  the  Act  of 
incorporation  should  be  set  out.  2.  Waiving  the  objection  that 
after  appearance  and  plea  in  bar  the  defendant  cannot  take  advan- 
tage of  a  defective  service  of  the  writ  of  summons,  by  the  14th 
section  of  the  Act  of  13th  June  1836,  process  may  be  served  on  the 
president  or  other  chief  officer  of  a  corporation,  or  on  the  cashier, 
treasurer,  secretary,  &c.  Here  the  sheriff  returns  that  he  sum- 
moned the  defendants  byGeorge  Chrisman, president, and  Dr Frede- 
rick William  Heckel,  treasurer ;  and  that  he  also  gave  notice  to 
other  officers.  We  must  take  the  sheriff's  return  to  be  true,  and, 
if  so,  the  service  was  sufficient.  3.  It  is  not  necessary  to  answer 
this  point,  as  I  am  of  opinion,  already  expressed,  that  the  service 
was  sufficiently  regular. 

The  answers  of  the  court  to  the  1st  and  2d,  and  their  refusal  to 
answer  the  3d  point  of  the  defendants,  were  now  assigned  for 
error. 

Darlington,  for  plaintiff  in  error. 

The  practice  in  Chester  county,  in  actions  by  public  corpora- 
tions, like  that  in  New  York,  is  to  aver  that  the  plaintiffs  are  a 
corporation,  setting  out  the  Act  of  incorporation  and  its  date. 
17  Wend.  443.  The  case  at  bar  is  that  of  a  private  corporation,  in 
which  greater  strictness  is  required. 

The  minister  was  the  principal  officer  on  whom  the  summons 
should  have  been  served  under  the  41st  and  42d  sections  of  the 
Act  of  13th  June  1836,  relating  to  the  commencement  of  actions. 

Lewis,  contra,  contended,  that  it  was  unnecessary  for  the  plain- 
tiffs to  aver  that  they  were  incorporated,  or  to  set  out  the  Act  of 
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incorporation.    14  Johns.  245;  1  Johns.  Cas.  132;  3  Ibid.  125;  2 
Ld.  Raym.  1535 ;   Willcock  on  Corp.  §  398. 

PER  CTJRIAM. — No  precedent  of  an  averment  of  incorporation, 
or  of  a  profert  of  the  charter,  has  been  produced  in  any  declara- 
tion by  a  corporation;  nor  is  there  a  reason  why  there  should  be 
one.  Unlike  a  bond  or  a  grant  of  administration,  it  is  no  part  of 
the  title  to  sue,  any  more  than  an  act  of  baptism  is  part  of  such  a 
title.  Nothing  but  a  deed  or  grant  of  administration  is  pleaded  with 
a  profert,  and  oyer  cannot  be  demanded  of  a  private  statute  even 
when  a  profert  has  been  made  of  it.  The  name,  in  this  instance, 
imports  that  the  plaintiff  is  a  body  politic ;  and  had  the  fact  been 
otherwise,  the  defendant  might  have  pleaded  the  want  of  an  act 
of  incorporation  in  abatement,  or  perhaps  more  properly  in  bar. 
But  the  parties  went  to  issue  on  another  fact,  and  it  was  after- 
wards too  late  to  inquire  into  anything  else. 

Then  the  question  of  service  is  an  immaterial  one,  as  the  de- 
fendant thought  proper  to  enter.a  general  appearance  to  the  action, 
which,  were  it  necessary,  would  be  considered  a  waiver  of  both 
summons  and  service ;  but  the  sheriff's  return  was  conclusive.  If 
it  were  bad  on  the  face  of  it  for  specifying  that  only  the  minister 
was  served,  of  which  we  know  nothing,  it  was  the  business  of  the 
defendant,  in  place  of  appearing  and  taking  general  defence,  to 
have  ruled  the  sheriff  to  amend  it ;  and,  failing  to  do  so,  the  irre- 
gularity, if  there  was  one,  was  waived. 

Judgment  affirmed. 


Hodgdon  against  Naglee. 

It  is  no  defence  to  a  scire  facias  on  a  judgment  entered  up  on  a  bond  with  war- 
rant of  attorney,  that  the  mortgage  given  to  secure  the  bond  is  not  in  the  plaintiff's 
possession,  or  has  been  lost,  mislaid  or  destroyed,  and  that  the  plaintiff  refused 
to  indemnify  the  defendant  against  its  loss  or  destruction. 

Payment  by  the  obligor  to  the  obligee  of  a  bond  accompanying  a  mortgage, 
extinguishes  the  mortgage  even  in  the  hands  of  an  assignee  of  the  mortgage  for 
a  valuable  consideration,  who  neglects  to  give  notice  to  the  obligor  of  the  assign- 
ment before  payment  of  the  bond. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  a  scire  facias  quare  executio  non  upon  a  judgment 
entered  upon  a  bond  with  warrant  of  attorney,  accompanying  a 
mortgage  executed  by  Alexander  L.  Hodgdon,  the  defendant,  to 
John  Tustin,  and  assigned  by  him  to  John  Naglee,  the  plaintiff, 
v.  — 28  T 
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The  defendant  filed  the  following  affidavit  of  defence : 

Alex.  L.  Hodgdon,  the  above  defendant,  being  duly  affirmed, 
says  that  he  has  a  just  and  true  defence  to  the  plaintiff's  demand 
in  this  case,  of  the  following  nature  and  character,  viz.,  that  the 
writ  above-mentioned  is  a  scire  facias  to  have  execution  of  a  judg- 
ment entered  on  a  bond  of  defendant  with  warrant  of  attorney, 
given  to  John  Tustin,  and  alleged  by  plaintiff  to  have  been  assigned 
to  him.  The  bond  was  accompanied  by  a  mortgage  of  real  estate 
of  defendant  in  the  village  of  Richmond  in  this  county.  Said 
mortgage  is  not  in  plaintiff's  possession,  or  has  been  lost,  mislaid 
or  destroyed.  To  December  term  1840,  No.  1038,  in  this  court, 
the  above  plaintiff  sued  out  a  scire  facias  upon  said  mortgage,  and 
defendant  thereupon  filed  an  affidavit  of  defence,  (to  which  he  here 
begs  leave  to  refer,  and  to  make  part  of  his  defence  in  this  case), 
alleging  the  loss  of  the  mortgage,  and  the  demand  of  deponent  on 
plaintiff,  before  suit  brought,  of  an  indemnity  against  the  conse- 
quences of  said  loss  or  destruction,  and  the  refusal  and  neglect  of 
plaintiff  to  tender  or  give  any  such  indemnity.  The  said  bond  and 
mortgage  are  securities  for  the  same  debt.  This  court,  after  argu- 
ment upon  the  affidavit  in  said  mortgage  suit,  refused  to  enter 
judgment  for  the  plaintiff,  and  sustained  the  affidavit  of  defence. 
Said  cause  is  still  pending.  Deponent  avers  the  same  facts  in  this 
case,  viz.,  the  loss  or  destruction  of  the  mortgage,  and  its  not  being 
in  plaintiff's  possession :  the  demand  upon  plaintiff  by  deponent 
of  indemnity,  and  the  refusal  by  plaintiff  to  give  it ;  all  before  this 
suit  brought. 

The  court  rendered  judgment  in  favour  of  the  plaintiff  for  want 
of  a  sufficient  affidavit  of  defence,  which  was  now  assigned  for 
error. 

The  case  was  argued  by 

G.  M.  Wharton,  for  plaintiff  in  error ;  and 
Mallery,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Hodgdon,  the  plaintiff  in  error,  executed  several 
bonds,  assignable  in  their  terms,  to  John  Tustin,  the  assignor  of 
the  defendant  in  error,  to  secure  the  payment  of  several  sums  of 
money,  with  a  warrant  of  attorney  annexed  to  each,  authorizing 
the  entry  of  a  judgment  thereon  for  the  amount  thereof;  and  at 
the  same  time  executed  a  mortgage  on  certain  real  estate  belong- 
ing to  him,  to  Tustin,  as  a  collateral  security  for  the  payment  of 
the  moneys  mentioned  in  the  bonds,  which  were  all  recited  in  the 
mortgage.  Tustin  assigned  one  of  the  bonds  to  Naglee,  the  defend- 
ant in  error,  who,  as  assignee  thereof,  had  a  judgment  entered 
thereon  in  the  court  below,  in  his  favour,  for  the  amount  thereof. 
The  judgment  thus  entered,  was  suffered  to  remain  upwards  of  a 
year  and  a  day  without  any  judicial  process  being  sued  out  on  it, 
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when  it  became  necessary,  before  such  process  could  be  issued, 
that  the  judgment  should  be  revived  by  a  writ  of  scire  facias 
quare  executio  non  fieri  debet.  Accordingly,  such  writ,  which  was 
the  commencement  of  this  case,  was  sued  out  by  Naglee  as  plain- 
tiff, against  Hodgdon  as  defendant,  to  which  the  latter  appeared 
and  filed  an  affidavit  of  defence,  stating  that  the  mortgage  was 
not  in  the  plaintiff's  possession;  that  it  had  been  either  lost,  mis- 
laid or  destroyed :  that  the  plaintiff,  before  suing  out  the  writ  of 
scire  facias,  had  been  requested  by  the  defendant  to  indemnify 
him  against  any  loss  or  injury  that  should  or  might  accrue  by  his 
paying  the  debt  mentioned  in  the  bond  and  judgment,  without  the 
plaintiff's  being  able  to  produce  the  mortgage ;  but  the  plaintiff 
had  refused  or  neglected  to  do  so.  The  court  below  conceiving 
that  this  was  no  defence  to  the  plaintiff's  right  to  have  execution 
of  the  judgment,  awarded  execution ;  or  rather,  according  to  our 
practice  in  such  case,  rendered  a  judgment  in  favour  of  the  plain- 
tiff for  the  recovery  of  the  amount  of  the  judgment  and  the  interest 
due  thereon. 

This  being  the  state  of  the  case,  the  only  question  presented  by 
it  is :  was  the  defence  set  forth  in  the  affidavit  sufficient  to  bar,  or 
even  to  delay  or  stay  the  plaintiff  in  his  obtaining,  or  recovering 
by  execution,  the  amount  of  the  debt  and  interest  due  upon  the 
judgment?  We  are  clearly  of  opinion  that  it  was  not;  and  that 
the  court  acted  correctly  in  rendering  judgment  for  the  plaintiff 
as  they  did.  I  can  see  no  principle  whatever  upon  which  the 
plaintiff  below  ought  to  be  required  to  give  the  defendant  an 
indemnity  before  the  latter  shall  be  required  and  compelled  to  pay 
the  money.  The  plaintiff  holds  and  is  in  possession  of  the  bond, 
which  was  the  original  and  principal  security  given  to  secure  the 
payment  of  the  money.  That  the  plaintiff  came  honestly  by  the 
bond,  and  is  a  bona  fide  holder  of  it,  is  not  denied.  This  being  the 
case,  it  is  the  duty  of  the  defendant  below  to  pay  him  the  amount 
of  it.  Then  why  demand  an  indemnity  for  doing  that  which  it  is 
his  duty  to  do  ?  It  being  his  duty  to  pay  the  amount  of  the  judg- 
ment to  the  plaintiff,  it  follows  of  course  that  he  cannot  be  preju- 
diced thereafter  for  having  done  so ;  and  therefore  can  have  no 
good  reason  for  demanding  an  indemnity.  The  only  pretence  for 
demanding  an  indemnity,  is  the  allegation,  that  the  mortgage  may 
have  been  assigned  by  the  mortgagee  or  the  plaintiff,  if  he  had  it, 
to  a  bona  fide  assignee  for  a  valuable  consideration,  including  the 
debt  in  question.  But  admitting  this  to  be  so,  as  long  as  such 
assignee  has  given  no  notice  of  his  claim  under  the  mortgage  to 
the  money  claimed  in  this  case,  the  defendant  will  be  justified  in 
paying  it  to  the  plaintiff.  In  Bury  v.  Hartman,  (4  Serg.  fy  Rawle 
175),  and  Brindle  v.  M'flvaine,  (9  Serg.  fy  Rawle  74),  it  was  ruled 
that  payment  of  a  bond  by  the  obligor  to  the  obligee,  after  the 
latter  had  parted  with  it  by  assignment  to  a  third  person,  but 
before  notice  given  thereof  to  the  obligor,  was  good,  and  discharged 
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the  obligor  from  paying  it  again  to  the  assignee.  But  the  defend- 
ant here,  after  paying  without  notice  of  the  mortgage  having  been 
assigned,  would  certainly  have  much  stronger  ground  upon  which 
he  would  be  justified  in  having  done  so,  than  the  obligor  who  pays 
an  assigned  bond  to  the  obligee  without  its  being  produced  or 
shown  at  the  time,  where  there  is  no  mortgage  securing  the  pay- 
ment of  it ;  for  in  such  case  it  is  the  best  and  may  be  the  only 
evidence  of  the  debt :  but  in  this  case  the  bond,  which  may  be 
considered  the  original  and  principal  security  for  the  debt,  is  pro- 
duced by  the  plaintiff,  who  appears  to  be  a  bond  fide  assignee  of 
it  for  a  valuable  consideration,  and  has  it  ready  to  be  delivered  up 
to  the  defendant  whenever  he  shall  pay  the  same.  Besides,  a 
person  who,  for  a  valuable  consideration  paid  by  him,  takes  an 
assignment  of  a  mortgage,  showing  on  its  face  that  it  was  given 
to  secure  the  payment  of  several  bonds  therein  mentioned,  with  a 
view  to  entitle  himself  to  receive  the  moneys  mentioned  in  the 
mortgage  and  the  bonds  for  his  own  use,  must  be  considered  very 
remiss,  indeed,  if  he  permits  the  mortgagee  to  retain  the  bonds, 
and  gives  no  notice  to  the  mortgagor  of  his  having  become  the 
owner  of  the  mortgage  until  after  the  mortgagor  shall  have  paid 
and  taken  up  the  bonds  from  the  obligee.  The  assignee  of  the 
mortgage,  in  such  case,  would  have  no  claim  to  favour,  as  against 
the  mortgagor,  either  in  law  or  equity.  The  payment  of  the 
bonds  by  the  obligor  to  the  obligee,  or  an  assignee  thereof,  would 
extinguish  the  mortgage. 

Judgment  affirmed. 


Martin's  Appeal. 

A  landlord  is  not  entitled  out  of  the  sales  of  the  goods  of  the  tenant  by  execu- 
tion during  the  term  of  one  lease,  to  rent  agreed  to  be  paid  in  advance  on  another 
lease  not  yet  commenced. 

If  a  landlord  to  whom  rent  is  due,  takes  from  his  tenant  personal  property  of 
greater  value,  which  the  sheriff  has  levied  in  execution,  and  appropriates  it  to 
pay  a  debt  due  to  him  by  the  tenant,  he  cannot  afterwards  receive  the  amount 
of  his  rent  out  of  the  proceeds  of  the  sheriff's  sale. 

THIS  was  an  appeal  by  Dr  George  Martin  from  the  decree  of 
the  Court  of  Common  Pleas  of  Montgomery  county,  refusing  to  allow 
him  to  take  out  of  court  certain  moneys  claimed  by  him  as  rent, 
which  the  sheriff  had  paid  into  court.  Charles  Cox  obtained  judg- 
ment against  James  Maxwell  at  February  term  1841,  and  issued  a 
fieri  facias  to  May  term  1841,  which  the  sheriff  levied  on  personal 
property  of  the  defendant,  being  on  premises  which  he  had  rented 
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of  Dr  Martin.  The  sheriff  sold  this  property  under  the  fieri  facias 
on  the  31st  March  1841,  having  received  notice  on  the  day  of  sale 
of  Dr  Martin's  claim  from  his  attorney,  first  verbally  and  the  next 
day  in  writing.  It  appeared  from  the  evidence,  that  on  the  3d 
October  1840,  Dr  Martin,  as  assignee  of  John  A.  Martin,  leased 
the  premises,  consisting  of  a  house,  &c.,  situate  in  Whitemarsh 
township,  Montgomery  county,  to  James  Maxwell,  till  the  1st  of 
April  following,  at  the  rent  of  $50  for  that  period.  On  the  10th  of 
March  1841,  he  made  another  lease  of  the  premises  for  the  term, 
of  one  year  from  the  1st  of  April  next,  at  the  rent  of  $150,  in  half- 
yearly  payments  in  advance.  The  sheriff's  levy  was  made  on  the 
22d  of  March.  After  the  levy,  according  to  the  evidence  of  Max- 
well, the  Dr  called  and  obtained  from  Maxwell's  wife  a  horse, 
wagon  and  harness,  of  Maxwell's,  worth  more  than  the  first  half- 
year's  rent,  under  the  second  lease,  which  with  Maxwell's  permis- 
sion he  afterwards  kept  for  the  rent.  He  now  claimed  the  $50 
due  on  the  first  lease,  to  be  payable  to  him  as  landlord  out  of  the 
proceeds  of  the  goods  sold  on  Cox's  execution. 

Powell,  for  appellant,  contended  that  the  landlord  \vas  entitled 
to  be  paid  his  rent  under  the  first  lease  out  of  the  proceeds  of  the 
execution.  West  v.  Sink,  (2  Yeates  274) ;  Binns  v.  Hudson,  (5 
Binn.  506);  Lichtenthaler  v.  Thompson,  (13  Serg.  fy  Rawle  158). 
Notice  by  the  landlord  to  the  sheriff  is  sufficient,  if  given  at  any 
time  before  the  money  is  paid  over.  Ege  v.  Ege,  (5  Watts  134) ; 
Beekman  v.  Lansing,  (3  Wend.  449) ;  4  Cow.  576.  Here  notice 
was  given  immediately  after  the  sale.  The  sheriff  had  ample 
time  to  extend  his  levy  if  necessary,  as  the  writ  was  not  return- 
able till  May. 

Mulvany,  contra,  was  stopped  by  the  court. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Whether  when  rent  is  reserved  payable  in  ad- 
vance the  landlord  has  a  right  to  distrain  immediately  on  the 
rent's  becoming  due,  is  doubted  in  Diller  v.  Roberts,  (13  Serg.  Sf 
Rawle  60) :  and  that  doubt,  it  appears  to  me,  is  greater  where  the 
question  is  on  the  right  to  distrain  for  such  rent  before  the  com- 
mencement of  the  lease.  But  it  seems  clear  that  under  the  pro- 
visions of  the  83d  section  of  the  Act  of  16th  June  1836,  relating 
to  executions,  where  a  sale  is  made  of  the  tenant's  goods  under  an 
execution  during  the  term  of  one  lease,  the  landlord  cannot  claim 
rent  agreed  to  be  paid  in  advance  on  another  lease  not  yet  com- 
menced. The  section  applies  only  to  goods  being  on  lands  de- 
mised for  life,  years  or  otherwise,  and  liable  to  the  distress  of  the 
landlord,  and  they  are  made  liable  for  rent  due  not  exceeding  a 
year.  The  second  demise  from  the  1st  April  ensuing  is  as  much 
a  distinct  and  independent  transaction  as  if  it  had  been  to  a 

V. T* 
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stranger.  The  sale,  then,  being  made  on  the  31st  March  during 
the  current  lease,  rent  due  on  another  lease  commencing  at  a  sub- 
sequent day  could  not  be  included,  even  supposing  rent  payable 
can  ever  be  included  before  the  tenant  has  enjoyed  the  posses- 
sion and  performed  the  covenants  on  his  part  for  the  time  on  ac- 
count of  which  such  rent  is  payable. 

Then  the  case  is  that  Dr  Martin  being  entitled  to  nearly  $50 
for  his  six  months'  rent  on  the  first  lease,  goes  to  the  tenant  and 
.takes  a  horse,  wagon  and  harness  of  the  defendant  of  more  than 
that  value,  which  had  been  levied  on  by  the  sheriff,  and  with  it 
pays  a  debt  to  himself,  and  then  claims  to  take  his  rent  of  $50  out 
of  the  sales  of  the  residue  of  the  levy.  This  we  concur  with  the 
court  below  in  thinking  he  had  no  right  to  do.  It  would  be  giving 
the  landlord  a  double  privilege  if  he  could  first  go  and  take  from  the 
tenant  goods  to  the  amount  of  his  rent  or  more  which  the  sheriff 
had  levied  on  and  apply  them  to  his  own  use  in  payment  of  a  debt 
for  which  he  had  no  lien  or  pledge,  and  afterwards  receive  the 
amount  of  his  rent  out  of  the  proceeds  of  the  sheriff's  sale.  It 
would  also  deprive  the  execution  creditor  of  just  so  much,  which 
might  have  been  raised  on  the  execution  if  the  goods  had  been  left. 
The  right  given  to  the  landlord  by  the  Act  of  Assembly  would,  in 
this  way,  be  liable  to  abuse,  to  the  manifest  injury  of  third  per- 
sons and  to  purposes  of  collusion.  The  landlord  has  a  single  right 
to  be  paid  out  of  the  goods  levied,  the  rent  due  on  the  demised 
premises :  but  then  he  must  not  interfere  with  the  goods  so  as  to 
impair  the  rights  of  others,  or  abstract  from  the  funds  out  of  which 
all  the  claimants  are  to  be  paid. 

Judgment  affirmed. 


Tarns  against  Wardle. 

The  plaintiff  may  issue  an  attachment  of  execution,  notwithstanding  an  alias 
fieri  facias  is  pending  on  which  no  levy,  has  been  made. 

THE  plaintiff,  William  Tarns,  recovered  judgment  in  this  court 
on  a  scire  facias  against  the  defendant,  Thomas  Wardle,  at  June 
term  1842,  for  $3889.82,  and  issued  a  fieri  facias  to  December 
1842,  which  was  returned  levied,  and  the  sheriff  sold  personal 
property  to  the  amount  of  $1686.69.  An  alias  fieri  facias  was 
then  issued  to  March  term  1843,  which  had  not  been  returned. 
At  the  same  time  the  plaintiff'  issued  an  attachment  of  execution, 
which  was  levied  on  alleged  debts  due  by  various  persons  to  the 
defendant,  and  a  rule  was  obtained  on  behalf  of  the  defendant  to 
quash  the  attachment  of  execution. 
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Tarr,  in  support  of  the  motion,  contended  that  the  fieri  facias 
and  the  attachment  could  not  both  be  issued. 

Troubat,  contra,  cited  Daviesv.  Scott,  (2  Miles  52). 

PER  CURIAM.  —  The  plaintiff  can  only  have  one  satisfaction, 
and  is  entitled  to  all  process  necessary  to  obtain  that.  The 
mere  issuing  of  an  attachment  is  not  itself  so  inconsistent  with  a 
fieri  facias,  on  which  no  levy  appears  to  have  been  made,  as  to. 
be  improper.  Perhaps  no  levy  in  fact  has  been  made  on  the  alias 
fieri  facias,  or  if  there  has,  yet  the  property  was  subject  to  prior 
levies,  or  for  other  reasons  it  may  not  yield  the  plaintiff's  debt. 
In  that  case  it  would  be  unjust  to  tie  his  hands,  and  leave  other 
creditors  to  intervene.  If  any  circumstance  exists  entitling  the 
defendant  to  relief,  it  must  be  shown.  But  as  the  case  is,  there 
is  no  ground  for  the  motion. 

Rule  discharged. 


Dana  against  The  Bank  of  the  United  States. 

The  board  of  directors  of  the  Bank  of  the  United  States  had  power  to  assign 
its  property  and  effects,  in  trust  to  pay  certain  preferred  creditors,  without  the 
authority  or  consent  of  its  stockholders. 

Such  power  belongs  to  a  corporation,  like  an  individual,  unless  it  be  restrained 
by  its  charter  or  other  legal  provision. 

The  insolvency  of  the  bank  at  the  time  of  such  assignment  does  not  impair  its 
powers  to  assign  for  the  benefit  of  preferred  creditors. 

Schedules  to  an  assignment  not  dated,  referred  to  in  the  assignment  as  bearing 
even  date  with  the  assignment,  will  be  taken  to  have  been  executed  at  the  same 
time,  and  that  might  be  shown  by  parol  evidence  if  it  were  even  necessary. 

It  is  not  usual  nor  necessary  for  a  witness  making  probate  of  a  deed  to  sign 
the  probate ;  the  certificate  of  the  magistrate  is  sufficient. 

A  deed  of  assignment  for  the  benefit  of  creditors  is  not  rendered  invalid  by 
containing  a  reservation  to  the  grantor  of  the  surplus  after  paying  the  debts  of  the 
assignor  provided  for,  such  a  reservation  being  implied  by  law,  though  not  ex- 
pressed. 

Though  such  assignment  be  made  by  a  failing  bank  and  the  surplus  is  alleged 
to  exceed  by  50  per  cent,  the  debts  preferred,  yet  if  it  is  assigned  as  a  pledge 
with  right  of  redemption,  the  other  creditors  may  redeem,  and  thus  avoid  its 
being  locked  up  for  a  long  time  from  such  creditors. 

A  proviso  in  an  assignment  that  the  trust  shall  be  closed  within  two  years, 
and  if  not  then  closed,  the  assignees  shall  within  six  months  sell  remaining  assets 
sufficient  to  pay  the  debts  preferred,  but  stipulating  also  for  payment  and  distri- 
bution among  the  preferred  creditors  from  time  to  time,  as  often  as  there  shall 
be  moneys  in  hand,  does  not  postpone  the  liability  of  the  assignees  to  account,  or 
protect  them  from  being  cited  after  a  year,  and  is  therefore  no  objection  to  the 
validity  of  the  assignment. 
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An  assignment,  good  when  made,  cannot  be  affected  by  an  Act  of  Assembly 
afterwards  passed,  on  the  ground  that  it  was  then  known  to  the  assignor  that 
such  Act  was  about  being  passed  by  the  Legislature. 

THIS  case  came  before  the  court,  on  a  motion  by  the  plaintiff, 
Samuel  Dana,  to  enter  judgment  against  Mordecai  Lewis  and 
others,  trustees  in  a  certain  deed  of  assignment  executed  by  the 
defendants,  the  Bank  of  the  United  States,  on  the  1st  of  May  1841 . 
The  trustees  had  been  made  garnishees  in  a  writ  of  attachment 
issued  out  of  this  court,  and  their  answers  to  certain  interroga- 
tories were  filed.  The  only  question  involved  was  the  validity  of 
the  assignment,  which  was  as  follows : 

Assignment  to  secure  the  payment  of  sundry  post-notes,  held  by 
certain  banks  of  the  city  and  county  of  Philadelphia.  This  inden- 
ture, made  the  1st  day  of  May  1841,  by  and  between  the  President, 
Directors  and  Company  of  the  Bank  of  the  United  States,  of  the 
one  part,  and  James  Dundas,  Mordecai  D.  Lewis,  Samuel  W. 
Jones,  Robert  L.  Pitfield  and  Robert  Howell,  of  the  other  part. 
Whereas  the  said  party  of  the  first  part  are  indebted  to  the  follow- 
ing named  banks  in  the  city  and  county  of  Philadelphia,  to  wit, 
the  President,  Directors  and  Company  of  the  Bank  of  Pennsylva- 
nia, the  Philadelphia  Bank,  the  Farmers'  and  Mechanics'  Bank, 
the  Commercial  Bank  of  Pennsylvania,  the  Bank  of  North  America, 
the  Mechanics'  Bank  of  the  City  and  County  of  Philadelphia,  the 
Manufacturers'  and  Mechanics'  Bank  of  the  Northern  Liberties  in 
the  County  of  Philadelphia,  the  Kensington  Bank  in  the  County 
of  Philadelphia,  the  Bank  of  the  Northern  Liberties,  and  the  Bank 
of  Penn  Township  in  the  county  of  Philadelphia,  for  sundry  post- 
notes  of  the  said  party  of  the  first  part,  amounting,  in  the  whole, 
to  $5,078,444.94 ;  of  which  said  post-notes  a  particular  account  is 
contained  and  set  forth  in  a  schedule  hereto  annexed,  numbered  1, 
sealed  with  the  seal  of  the  said  party  of  the  first  part,  and  bearing 
even  date  herewith.  And  whereas,  the  said  party  of  the  first  part 
has  resolved  and  agreed  to  provide  an  adequate  security  for  the 
payment  of  the  said  notes,  and  of  the  interest  to  accrue  upon  them; 
Now  this  indenture  witnesseth,  That  the  said  party  of  the  first 
part,  as  well  for  the -consideration  aforesaid,  as  for  and  in  conside- 
ration of  the  sum  of  one  dollar  to  them  in  hand  well  and  truly 
paid  by  the  said  party  of  the  second  part,  at  or  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  they  do  hereby 
acknowledge,  have  given,  granted,  bargained,  sold,  enfeoffed  and 
delivered,  assigned,  transferred  and  set  over,  and  by  these  presents 
do  give,  grant,  bargain,  sell,  enfeoff  and  deliver,  assign,  transfer 
and  set  over,  to  the  said  party  of  the  second  part,  all  and  singular 
the  lands,  tenements  and  hereditaments,  goods,  chattels,  moneys, 
rights,  credits  and  effects  of  the  said  party  of  the  first  part,  con- 
tained, described  and  set  forth  in  a  certain  other  schedule  hereto 
annexed,  numbered  2,  sealed  with  the  seal  of  the  said  party  of  the 
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first  part,  and  bearing  even  date  herewith :  together  with  all  deeds, 
papers  and  evidences  belonging  or  relating  thereto.  To  have  and 
to  hold  all  and  singular  the  premises  hereby  given  or  granted,  or 
intended  so  to  be,  to  the  said  party  of  the  second  part,  and  to  the 
survivor  of  them,  and  the  heirs,  executors,  administrators  and  as- 
signs of  the  survivor  ;  to  and  for  their  and  his  own  use  and  benefit 
for  ever,  as  joint  tenants,  and  not  as  tenants  in  common. 

In  trust,  nevertheless,  to  and  for  the  following  uses,  purposes 
and  trusts,  and  to  and  for  no  other  use  or  purpose  whatever ;  that 
is  to  say,  in  trust  in  the  first  place  to  enter  upon  the  said  real 
estate  hereby  granted,  and  to  sell,  dispose  of,  and  convey  the  same 
in  fee-simple,  or  for  any  less  estate,  by  public  or  private  sale,  for 
the  best  price  that  can  be  had  for  the  same,  for  cash  or  on  credit, 
as  may  seem  to  them  most  expedient,  and  to  give  receipts  for  the 
purchase  money,  so  that  the  purchaser  or  purchasers  shall  not  be 
accountable  for  the  application  of  the  same;  and  in  the  mean  time, 
and  until  a  sale  shall  be  made,  to  receive  the  rents,  issues  and 
income  of  the  said  real  estate,  and  pay  the  charges  thereon.  And 
in  the  next  place,  in  trust,  to  collect,  receive  and  get  in,  all  and 
singular  the  moneys  due  and  owing  to  the  said  party  of  the  first 
part,  and  hereby  assigned,  and  the  same  as  well  as  the  proceeds 
of  the  real  estate  safely  to  keep  to  and  for  the  uses  and  purposes 
hereinafter  declared,  that  is  to  say :  Firstly,  to  pay  and  discharge 
all  reasonable  and  necessary  expenses,  costs  and  charges,  attend- 
ing the  execution  of  this  trust,  in  which,  however,  it  is  expressly 
understood  and  agreed,  that  no  commission  or  other  compensation 
whatever  is  to  be  charged  by  or  allowed  to  the  said  trustees,  or 
any  or  either  of  them,  or  to  their  or  either  of  their  successors  or 
assigns.  Secondly,  from  time  to  time,  as  often  as  they  shall  have 
moneys  in  hand  of  sufficient  amount  for  a  dividend,  to  divide  and 
distribute  the  same  rateably  and  equally  in  and  towards  the  pay- 
ment of  the  said  post-notes,  whether  the  same  be  then  due  or  not 
due,  and  the  interest  accrued  thereon,  so  that  all  and  each  may 
participate  rateably  and  alike  in  every  such  dividend,  until  the 
same  post-notes  and  interest  shall  be  fully  paid  off  and  discharged. 
And  in  further  trust,  from  and  after  the  payment  and  discharge 
of  the  said  post-notes  and  interest  in  full,  to  re-transfer,  convey 
and  pay  over  to  the  said  party  of  the  first  part,  their  successors 
and  assigns,  whatever  may  remain  of  the  premises  hereby  granted, 
and  all  moneys,  credits  and  effects  which  may  have  been  raised 
therefrom  or  any  part  thereof,  and  not  applied  to  the  purposes  of 
the  trusts  herein  and  hereby  created,  without  any  deduction  for 
commission  or  other  compensation  to  the  trustees,  together  with 
all  deeds,  papers,  evidences  and  securities  relating  thereto.  Pro- 
vided always,  and  it  is  hereby  expressly  understood  and  agreed, 
that  the  trusts  herein  and  hereby  created  shall,  if  practicable,  be 
settled  and  closed  within  two  years  from  the  date  of  these  pre- 
sents ;  and  if  it  shall  so  happen  that  at  the  expiration  of  the  said 
v.  — 29 
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period  the  same  shall  not  be  settled  or  closed,  and  any  portion  of 
the  said  post-notes  shall  remain  unpaid,  then  the  said  party  of  the 
second  part,  or  the  survivor  of  them,  or  the  heirs,  executors  or 
administrators  of  the  survivor,  shall,  within  six  months,  proceed  to 
sell  all  the  remaining  estate,  effects,  rights  and  credits  belonging 
to  the  trust,  or  so  much  thereof  as  may  be  necessary  to  complete 
the  payment  of  the  said  post-notes,  principal  and  interest,  unless 
dispensed  therefrom  by  the  express  authority  in  writing  of  the  said 
party  of  the  first  part,  their  successors  or  assigns,  and  a  majority 
in  number  of  the  banks  hereinbefore  mentioned.  Provided  also. 
and  it  is  expressly  understood  and  agreed,  that  if  the  said  party 
of  the  first  part,  their  successors  or  assigns,  shall  at  any  time  pay 
off  and  discharge  the  said  post-notes,  or  satisfy  the  holders  of  them, 
so  that  the  said  post-notes  shall  be  surrendered  or  cancelled,  then 
and  from  thenceforth  the  trusts  herein  and  hereby  created,  or  so 
much  of  them  as  shall  then  remain  unexecuted,  shall  cease  and  be 
determined,  and  the  whole  of  the  trust  property  then  remaining  be 
conveyed,  transferred  and  delivered  to  the  said  party  of  the  first 
part,  their  successors  or  assigns.  And  it  is  hereby  expressly  agreed 
by  and  between  the  parties  to  these  presents,  as  a  condition  and 
part  thereof,  that  the  said  trustees,  their  successors  or  assigns, 
shall  not  be  answerable  for  the  acts,  omissions  or  defaults  of  each 
other,  but  only  each  for  his  own  acts,  omissions  or  defaults,  and 
that  they  shall  not  be  answerable  for  the  misconduct,  omission  or 
default  of  any  agent  or  agents  they  may  find  it  necessary  to  em- 
ploy, being  accountable  only  for  the  exercise  of  fair  and  reasonable 
skill  and  judgment,  as  well  in  the  appointment  of  such  agent  or 
agents,  as  in  the  general  management  of  the  trust  hereby  created, 
if  the  same  be  conducted  in  good  faith  and  intention.  And  the 
better  to  enable  the  said  party  of  the  second  part,  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  the  survivor  of 
them,  to  execute  the  said  trusts,  the  said  party  of  the  first  part  do 
hereby  constitute,  make  and  appoint  them  their  attorneys,  and  an 
attorney  irrevocable  in  the  premises,  for  them  and  in  their  name, 
but  to  and  for  the  uses  and  purposes  of  this  trust,  and  at  the  cost 
of  the  same,  to  ask,  demand,  sue  for,  and  recover  and  receive  all 
and  every  sum  or  sums  of  money  due  or  to  become  due  by  reason 
of  any  matter  or  thing  herein  granted  and  assigned,  or  intended  so 
to  be ;  to  give  receipts  and  acquittances  for  the  same ;  and  gene- 
rally to  act  and  do  as  fully  and  effectually  in  the  premises,  as  they 
themselves  might  or  could  do,  and  substitute  or  substitutes  one  or 
more  under  them  to  nominate  and  appoint,  and  again  at  pleasure 
to  revoke;  hereby  ratifying  and  confirming  whatever  they  or  their 
said  substitute  or  substitutes  may  lawfully  do  in  the  premises. 

It  is  understood  that  the  foregoing  indenture,  or  anything  therein 
contained,  is  not  in  any  manner  to  impair  or  affect  the  liability  of 
the  Bank  of  the  United  States,  nor  the  rights  of  the  other  banks 
upon  the  said  post-notes.  In  witness  whereof,  the  said  parties 
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have  hereunto  interchangeably  set  their  hands  and  seals,  the  said 
The  President,  Directors  and  Company  of  the  Bank  of  the  United 
States,  party  of  the  first  part,  acting  by  their  President,  William 
Drayton,  Esq.,  at  Philadelphia,  the  day  and  year  first  above 
written. 

The  above  was  duly  executed  and  proved. 

J.  Randall,  for  the  plaintiff. 

The  question  to  be  determined  is  the  validity  of  the  assignment 
executed  by  the  defendants  to  James  Dundas  and  others,  dated  the 
1st  of  May,  1841.  The  objections  to  this  assignment  are  various, 
and  may  be  subdivided  under  two  heads.  1.  Those  objections 
which  apply  to  the  manner  and  form  in  which  the  assignment  has 
been  executed.  2.  Those  that  affect  more  vitally  its  validity,  as 
contrary  to  sound  policy  and  law. 

The  first  objection  to  the  validity  of  this  assignment  is,  that  it 
refers  to  schedules  Nos  1  and  2,  as  a  part  of  it  essentially  neces- 
sary to  its  efficacy,  and  refers  to  them  by  their  date  as  proof  of 
their  identity ;  and  yet,  upon  examining  the  schedules  attached  to 
the  assignment,  they  appear  to  have  no  date.  They  can  then  only 
be  identified  by  parol  proof  as  part  of  the  assignment.  In  schedule 
2,  a  large  amount  of  real  estate  is  included  ;  and  is  it  not  a  viola- 
tion of  the  statute  of  frauds  to  attempt  to  convey  this  by  parol  ? 
The  deed  refers  to  schedules,  but  from  the  want  of  dates  they  do 
not  answer  the  designation,  which  is  by  date.  And  hence  parol 
testimony  must  be  introduced. 

The  next  objection  is,  that  the  witnesses  to  the  probate  signed 
before  the  mayor,  do  not  sign  the  probate.  An  almost  universal 
practice  on  this  subject  has  prevailed  in  this  country  for  years. 
In  case  of  an  acknowledgment  the  officer  only  signs,  but  in  case 
of  a  probate  the  witness  also  signs  it.  This  uniform  practice  is 
high  evidence  of  the  true  construction  of  the  law.  The  reason 
assigned  first  is,  that  it  gives  greater  security  against  frauds,  and 
enables  the  party  aggrieved,  should  the  witness  have  sworn  falsely, 
to  prosecute  him  the  more  easily,  and  identify  his  deposition.  Our 
law  has  carried  this  species  of  evidence  to  an  alarming  extent. 
Deeds  proved  in  an  obscure  magistrate's  office  in  the  remotest 
part  of  the  State,  may  be  admitted  to  despoil  any  man  of  his  pro- 
perty. Practice  has  introduced  a  useful  caution  or  check,  and  it 
should  not  be  disregarded. 

The  next  objection  is,  that  the  board  of  directors  had  no  autho- 
rity to  execute  the  assignment  dated  1st  May  1841.  This  is  a 
question  of  great  gravity  and  importance,  and  is  being  agitated  in 
every  part  of  the  country.  This  question  must,  in  the  first  in- 
stance, be  discussed  irrespective  of  the  provisions  of  the  Acts  of 
Assembly,  passed  4th  and  5th  May  1841.  These  Acts,  which 
were  subsequently  accepted  by  the  stockholders  as  a  part  of  their 
charter,  fixed  upon  the  board  of  directors  various  restrictions  and 
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limitations,  which  would  be  very  material,  if  an  assignment  exe- 
cuted subsequently  to  these  dates  were  now  under  consideration. 
These  remarks  are  made  to  prevent  any  premature  discussion  or 
opinion  on  the  validity  of  other  instruments  than  the  one  in  question. 
The  assignment  is  made  by  an  insolvent  institution,  and  it  gives 
an  unjust  and  unfair  preference  to  one  set  of  creditors,  over  other 
creditors  equally  meritorious.  The  proceedings  of  the  general 
meeting  of  the  stockholders,  held  on  the  5th  of  April  1841,  states 
the  Bank  to  be  in  such  a  situation  (hat  it  becomes  necessary  to 
determine  what  measures  should  be  adopted,  for  the  purpose  of 
relieving  the  institution  from  its  present  embarrassment.  The 
proceedings  of  the  subsequent  meeting,  held  on  the  8th  of  April 
1841,  repeat  and  confirm  the  same  statement.  The  case  thus  pre- 
sented, is  a  banking  institution,  by  its  board  of  directors,  assigning 
more  than  seven  million  of  its  assets  to  the  local  banks  of  Phila- 
delphia, without  any  special  authority  from  their  cestui  que  trusts 
or  constituents  so  to  do.  It  is  believed  that  the  power  conferred 
on  the  board  of  directors  by  the  2d  section  of  the  Act  of  Incorpo- 
ration, does  not  authorize  the  transfer  in  question.  The  acts  of 
corporations  have  at  all  times  been  received  by  courts  with  great 
caution  and  circumspection.  The  experience  of  every  day  con- 
firms the  wisdom  of  the  early  elements  of  law ;  and  if,  in  any  of 
the  modern  cases,  the  powers  of  directors  have  been  by  courts 
construed  liberally,  it  has  not  promoted  the  benefit  of  those  who 
are  most  interested.  In  The  People  v.  Utica  Insurance  Com- 
pany, (15  Johns.  383),  C.  J.  THOMPSON  says:  "An  incorporated 
company  have  no  rights,  except  such  as  are  specially  granted,  and 
those  that  are  necessary  to  carry  into  effect  the  powers  so  granted ; 
many  powers  and  capacities  are  tacitly  annexed  to  a  corporation 
duly  created,  but  they  are  such  only  as  are  necessary  to  the  pur- 
poses for  which  it  was  established."  The  same  doctrine  is  recog- 
nised by  Judge  SUTHERLAND,  in  the  case  of  JV.  Y.  Firemen  Ins.  Co. 
v.  Ely,  (2  Cow.  698) ;  by  the  Supreme  Court  of  Connecticut  in 
5  Conn.  Rep.  569 ;  and  by  the  Court  of  King's  Bench  in  England,  in 
the  case  of  Broughton  v.  The  Manchester  Water  Works,  (3  Barn.  <$• 
Aid.  12).  The  Supreme  Court  of  the  United  States,  in  the  case  of 
Beatyv.  The  Lessee  of  Knowler,  (4  Peters  152,  168),  in  the  opinion 
delivered  by  Judge  M'LEAN,  says  :  "  That  a  corporation  is  strictly 
limited  to  the  exercise  of  those  powers  which  are  specifically  con- 
ferred on  it,  will  not  be  denied.  The  exercise  of  the  corporate  fran- 
chise being  restrictive  of  individual  rights,  cannot  be  extended  be- 
yond the  letter  and  spirit  of  the  act  of  incorporation."  In  the  case 
of  Slee  v.  Bloom,  (19  Johns.  475),  C.  J.  SPENCER,  speaking  of  the 
acts  of  corporations,  says  :  "  Suffering  an  act  to  be  done  which 
destroys  the  end  and  object  for  which  the  corporation  was  insti- 
tuted, must  be  regarded  as  equivalent  to  the  doing  an  act  which 
produces  the  very  same  consequences." 
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It  must  be  evident  that  this  assignment  did  not,  nor  is  it  calcu- 
lated to  sustain  the  object  of  the  incorporation ;  on  the  contrary, 
that  it  tended  to  destroy  and  annihilate  its  existence ;  the  intention 
was  to  sustain  the  institutions  for  whose  benefit  the  conveyance 
was  executed,  and  not  the  institution  by  whose  directors  it  was 
executed.  In  the  case  of  The  State  of  Maryland  v.  The  Bank  of 
Maryland,  (6  Gill  and  Johns.  216,  217),  C.  J.  BUCHANAN  relies 
much  on  the  fact,  that  the  assignment  was  general,  and  for  the 
benefit  of  all  the  creditors  of  the  bank.  "  Equality  (says  he)  is 
equity,  and  when  a  debtor  makes  a  transfer  of  his  property,  for 
the  purpose  of  equal  distribution  among  his  creditors,  he  does  an 
honest  act  and  discharges  a  moral  duty,  which  none  can  reasona- 
bly complain  of."  In  the  case  of  Pope  v.  Brandon,  (2  Stewart's 
Alabama  Rep.  404,  405),  Mr  Justice  COLLIER  also  relies  on  the 
fact  that  the  assignment  is  a  conveyance  of  the  property  of  the 
bank  without  preference  or  priority  to  its  creditors.  The  rights 
of  an  individual  in  Pennsylvania  to  give  one  creditor  a  preference 
over  another,  cannot  now  be  doubted,  however  much  the  original 
decision  may  be  regretted.  It  ought,  however,  not  to  be  extended. 
There  is  a  manifold  distinction  in  the  exercise  of  this  power, 
between  a  corporation  and  an  individual.  The  individual  acts  for 
himself,  the  board  of  corporators  acts  for  others ;  when  an  indi- 
vidual has  given  to  one  class  of  creditors  all  his  property,  his  per- 
sonal liability  remains;  when  a  corporation  parts  with  all  its 
property,  it  becomes  extinct,  and  all  future  hope  of  recovery  is 
annihilated. 

The  assignment  in  question  is  liable  to  objection  on  another 
ground.  It  was  executed  not  only  without  consulting  the  stock- 
holders, but  in  direct  violation  of  the  wishes  and  instructions  of 
the  stockholders.  At  the  regular  adjourned  annual  meeting  of  the 
stockholders,  held  on  the  8th  of  April  1841,  the  following  resolu- 
tion was  passed : — "Resolved,  That  a  part  of  the  assets  of  the  bank 
be  placed  in  the  hands  of  trustees,  as  a  pledge  for  the  purpose  of 
securing  the  ultimate  payment  of  its  post-notes,  circulation,  and 
deposits,  in  the  event  of  an  arrangement  being  made  with  the 
other  city  and  county  banks  to  receive  its  notes  in  payment  and 
on  deposit ;  and  in  case  such  arrangements  should  fail  to  be  made, 
then  in  trust  for  the  security  of  the  present  circulation  and  depo- 
sits." The  assignment  of  the  1st  of  May  1841,  was  in  direct  con- 
travention of  the  plain  and  obvious  meaning  of  this  resolution. 
The  fourth  fundamental  article  of  the  charter  of  the  bank  recog- 
nises this  meeting  as  one  at  which  "  the  directors  shall  lay  before 
them  (the  stockholders)  a  general  and  particular  statement  of  the 
affairs  of  the  company,"  clearly  implying  that  the  directors  shall 
be  governed  by  the  opinions  and  instructions  delivered  by  the 
stockholders  at  such  meetings.  This  view  is  more  potential,  when 
it  is  considered  that  the  fifth  resolution,  above  quoted,  has  never 
been  rescinded  nor  modified,  remaining  in  full  force  at  the  time 
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the  assignment  of  the  1st  of  May  1841  was  executed,  and  that  the 
assignment  itself  has  never  been  ratified  or  confirmed  by  a  meet- 
ing of  the  stockholders. 

The  next  objection  is  the  reservation  of  a  surplus  to  the  grant- 
ors, with  the  power  of  redemption.  It  is  conceded,  that  these 
features  in  an  assignment  by  an  individual  would  not  be  fatal ; 
but  it  is  thought  that  the  rule  is  different  in  the  case  of  a  corpora- 
tion. Here,  on  the  face  of  the  transfer,  the  sum  of  $7,772,250.33 
is  locked  up  to  pay  $5,078,444.94,  the  surplus  vested  in  assignees 
entirely  exempted  from  process  until  the  latter  sum  shall  be  fully 
paid  and  satisfied,  and  the  grantors  having  the  power  of  redemp- 
tion at  any  time  they  may  think  proper. 

Another  objection  to  the  validity  of  the  assignment  on  which 
the  plaintiff  principally  relies,  and  which  he  believes  to  be  fatal,  is 
the  extension  of  time  given  to  the  trustees  to  execute  the  trust. 
The  assignment  gives  two  years  to  settle  and  close  the  trust ;  six 
months  longer  to  sell  the  remaining  property,  unless  expressly  dis- 
pensed with  in  writing  by  the  grantors,  when,  from  the  terms  of 
the  deed,  any  indefinite  time  may  be  allowed  to  complete  the  exe- 
cution of  the  trust.  It  is  difficult  to  distinguish  this  case  from  the 
case  of  Sheerer  v.  Lautzerheizer,  (6  Watts  543) ;  every  exception- 
able feature  in  the  decided  case  exists  in  the  present  case  with 
accumulated  strength.  In  the  prior  case,  the  excess  of  time  was 
nineteen  days ;  here  it  is  one  year  in  the  first  instance,  six  months 
afterwards,  and  then,  by  the  mutual  agreement  of  the  parties,  the 
most  latitudinarian  extension  of  time.  The  court  are  familiar 
with  the  case  in  6  Watts,  and  it  is  unnecessary  to  dwell  upon  it ;  it 
is  believed  that  the  salutary  rule  there  laid  down  by  Judges  HUS- 
TON and  KENNEDY  includes  the  present  assignment.  The  Supreme 
Court,  in  the  case  of  Whallon  v.  Scott,  (10  Watts  239),  recognises 
the  former  decisions,  and  decided  that  "  a  voluntary  assignment  is 
bad  when  it  conveys  only  the  possession  of  the  effects  assigned 
and  not  the  property  for  25  days  and  upwards,  that  if  within  that 
time  the  assignor  shall  satisfy  certain  creditors  named,  then  the 
effects  were  to  be  returned  to  the  assignor;  if  not,  then  they  were 
to  be  sold  for  the  use  of  the  creditors."  They  also  decided,  that 
"  the  assignment  is  void  if  it  empowers  the  assignor  to  retain  the 
goods  during  that  time,  without  making  any  appropriation  of  the 
proceeds."  The  concise  and  logical  argument  of  the  learned 
Judge  who  delivered  the  opinion  of  the  court,  can  receive  no  addi- 
tional force  from  any  illustration  counsel  may  make  in  the  present 
case. 

Another  objection  to  the  assignment  is,  that  it  was  executed  to 
evade  the  provisions  of  the  Acts  of  4th  and  5th  May  1841.  When 
it  was  executed,  the  first  of  these  Acts  had  actually  passed  both 
houses  of  the  Legislature,  and  was  before  the  governor  for  his 
approval.  The  assignment  was  made  on  the  1st  of  May  1841, 
and  the  Act  of  the  4th  of  May  had  passed  both  houses  of  the 
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Legislature  on  the  30th  of  April  preceding.  This  Act  compels 
all  assignees  of  the  Bank  of  the  United  States  to  accept  her  notes 
in  payment  of  debts  assigned ;  but  the  assignees  under  this  assign- 
ment seek  to  avoid  this  clause  by  showing  that  this  assignment 
was  of  a  previous  date.  It  is  manifest  that  this  assignment  was 
precipitated  to  avoid  that  clause  of  the  Act.  It  is  submitted  that 
it  is  in  this  respect  analogous  to  an  assignment  to  evade  or  defeat 
an  execution,  and  that  under  the  circumstances  of  the  case  this 
assignment  is  rendered  null  and  void. 

F.  W.  Hubbell,  and  J.  Sergeant,  for  the  defendants. 

1.  Of  the  power  of  the  corporation  to  make  this  conveyance; 
and  2.  whether  this  power,  if  possessed  by  the  corporation,  has 
been  exercised  by  its  proper  organs. 

Had  the  corporation,  entitled  The  President,  Directors  and 
Company  of  the  Bank  of  the  United  States,  power  to  make  the 
assignment  in  question?  This  inquiry  must  be  pursued  under 
two  views.  1.  Simply  and  absolutely.  2.  Under  the  modification 
produced  by  the  supposed  insolvency  of  the  bank. 

1.  Of  the  general  and  unqualified  question  of  the  power  of  this 
corporation  to  convey  its  property  for  the  purpose  of  paying  debts. 
This  has  never  been  questioned ;  and  is  a  power  expressly  bestowed 
by  the  charter,  in  these  words:    "Sect.  1.  Shall  be  capable  to 
have,  purchase  and  receive,  possess,  enjoy  and  retain  to  them  and 
their  successors,  lands,  rents,  tenements  and  hereditaments,  goods, 
chattels  and  effects,  of  whatsoever  kind,  nature,  or  quality,  and 
the  same  to  sell,  grant,  demise,  alien  or  dispose  of,  to  sue  and  be 
sued,"  &c. ;  and  that  it  may  assign  its  property  for  the  benefit  of 
creditors,  has  been  directly  decided  in  the  case  of  Pope  v.  Bran- 
don, (2  Stewart  401).     See  also,  Judge  KENNEDY'S  opinion,  Com- 
monwealth v.  Bank  of  Pennsylvania,  (3  Watts  fy  Serg.  205),  and 
the  cases  cited  by  him.    Also,  State  of  Maryland  v.  Bank  of  Mary- 
land, (6  Gill  &f  Johns.  220). 

2.  Is  this  power  restrained  by  the  insolvency  of  the  institution  ? 
In  what  the  notion  originated  that  a  bank  thus  situated,  becomes 
unable  to  part  with  its  property  for  the  benefit  of  its  creditors,  I 
know  not.     The  current  of  authority  sets  entirely  the  other  way. 
Haxtun   v.  Bishop,  (3  Wend.  13) ;  Catlin    v.   The   Eagle  Bank, 
(6  Conn.  Rep.  231).     In  this  case,  the  notion  that  a  bank  upon 
its  insolvency,  becomes  a  trustee  for  its  creditors,  is  repudiated, 
and  an  assignment  for  the  benefit  of  a  particular  creditor,  or  cre- 
ditors, is  upheld.     Nor  is  there  anything  established  by  the  case 
of  Commonwealth  v.  Bank   of  Pennsylvania  which    at    all  con- 
flicts with  the   doctrine  of  Catlin   v.   The   Eagle   Bank.     That 
decision  restraining  the  Pennsylvania  Bank  from  assigning  her 
funds,  turned  entirely  upon  an  Act  of  Assembly  which  made  the 
bank  a  trustee  for  the  Commonwealth ;  and  gave  the  Common- 
wealth a  preference.     Judge  SERGEANT  in  delivering  the  opinion 
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of  the  court,  declares :  That  had  the  application  to  dissolve  the 
injunction  been  made  before  the  passage  of  that  Act,  the  injunc- 
tion would  have  been  dissolved.  "  Had  this  objection  been  taken 
by  the  defendants  at  the  time  of  making  this  answer,  and  had  a 
motion  to  dissolve  the  injunction  then  been  made,  the  case  would 
have  come  before  us  free  from  some  of  the  circumstances  that  now 
attend  it,  &c.  In  the  mean  time,  &c.  on  the  29th  March  1842, 
the  Legislature  passed  an  Act  of  Assembly,  &c.  By  the  9th  sec- 
tion of  that  Act  a  preference  is  expressly  given  to  the  Common- 
wealth." We  have  before  us  the  inedited  opinion  of  a  majority 
of  the  Supreme  Court  of  Alabama,  in  the  case  of  Conway  et  al., 
Assignees  of  the  Real  Estate  Bank,  ex  parte ;  wherein  almost  all 
the  questions  raised  in  the  present  case  are  discussed  with  great 
learning,  and  decided  in  favour  of  the  assignees.  Of  the  particular 
power  of  the  corporation  to  make  an  assignment,  they  use  this 
remarkable  language :  "  To  question  the  power  of  an  individual 
debtor  or  banking  corporation  in  failing  circumstances  to  make 
an  honest  assignment  of  all  their  property  to  pay  their  debts, 
would  be  to  assail  one  of  the  principal  safeguards  of  public  liberty, 
by  fettering  the  free  enjoyment  of  private  property." 

There  being  nothing,  therefore,  to  prevent  the  bank  from  making 
an  assignment,  the  next  question  is,  has  this  power  been  exer- 
cised by  the  proper  organs  of  the  bank  ?  The  assignment  was 
made  by  authority  of  the  board  of  directors  alone.  Had  the 
board  of  directors  power  to  direct  and  authorize  such  an  act  ?  The 
3d  section  of  the  charter  of  the  bank  provides  "  for  the  manage- 
ment of  the  affairs  of  the  said  corporation,  there  shall  be  annually 
elected  twenty  directors."  A  broader  commission  could  scarcely 
be  devised ;  the  meetings  of  stockholders  have  scarcely  more  exten- 
sive powers:  "A  general  meeting  of  stockholders  for  purposes 
relative  to  the  institution,  may  at  any  time  be  called,"  &c.  This 
distinction  has  been  pointed  out  and  attempted  to  be  sustained. 
The  management  of  the  affairs  of  said  corporation,  seems,  it  is 
said,  to  contemplate  the  continued  existence  of  the  corporation ; 
whereas  purposes  relative  to  the  institution  may  be  applied  without 
violation  of  the  ordinary  meaning  of  the  words  to  the  very  act  of 
closing  up,  discontinuing  or  annulling  the  corporation. 

From  this,  if  just,  it  would  result,  that  a  general  assignment, 
which  operates  a  dissolution  of  the  corporation  and  the  surrender 
or  forfeiture  of  its  charter,  The  People  v.  Hudson  Bank,  (6  Cow. 
217),  is  beyond  the  powers  of  the  board  of  directors.  This  is, 
however,  not  an  undisputed  consequence  of  a  general  assignment ; 
for  in  the  case  of  State  v.  Bank  of  Maryland,  (6  Gill  $  Johns.  205), 
it  is  decided,  that  although  such  general  assignment  renders  the 
corporation  unable  to  discharge  the  ordinary  purposes  of  its  insti- 
tution, yet  it  does  not,  in  consequence  thereof,  cease  to  be  an  exist- 
ing corporation.  So  in  the  case  of  Revere  v.  The  Boston  Copper 
Company,  (15  Pick.  351),  a  general  assignment  to  trustees  and 
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vote  of  a  majority  of  its  members  to  dissolve  it,  was  held  not  to 
operate  its  dissolution.  Nor  are  we  at  all  willing  to  acquiesce  in 
this  limitation  of  the  powers  of  the  board  of  directors. 

In  the  charter  will  be  found  two  classes  of  provisions,  intended, 
of  course,  to  be  harmonious,  and,  therefore,  requiring  the  charter 
to  be  so  construed  as  to  keep  them  in  harmony.  They  exist  in 
all  charters,  without  exception,  and,  on  that  account,  the  question 
is  of  great  general  importance,  deserving  careful  consideration, 
and  careful  decision  too.  There  is  the  more  necessity  for  this,  as 
some  confusion  has  existed  not  only  in  the  common  mind,  but  in 
the  professional  mind  also,  for  want  of  accurate  investigation. 
The  confusion  referred  to,  is  owing  to  a  vague  notion  that  there 
are  sonic  acts  within  the  power  of  the  corporation  which  require 
the  concurrence  of  the  stockholders  and  the  board  of  directors, 
and  that  such  concurrence  will  give  them  validity,  though  they 
would  otherwise  be  invalid.  Probably  (though  it  is  not  neces- 
sary to  consider  the  matter  very  closely)  some  may  consider  it 
not  exactly  as  a  concurrence,  but  rather  in  the  nature  of  a  delega- 
tion of  authority  by  the  stockholders  to  the  directors.  A  mo- 
ment's attention  to  the  arrangement  of  the  charter,  in  reference  to 
the  two  classes  of  provisions  before  mentioned,  will  show  that  the 
notion  just  mentioned,  taken  in  either  way,  is  erroneous. 

1.  The  first  class  of  provisions  confer,  define,  and  limit  the 
powers  and  capacity  of  the  corporation.  2.  The  other  declares 
how,  and  by  what  instrumentality,  these  powers  and  capacities 
may  be  exerted.  The  plan,  it  will  be  perceived,  is  not  to  make  a 
distribution  of  powers  and  capacities,  but  to  enable  the  corpora- 
tion to  appoint  a  body,  chosen  by  themselves  according  to  the 
charter,  to  exercise  those  powers  and  capacities.  Such  an 
arrangement  is  not  a  matter  of  choice,  but  of  absolute  necessity, 
for  it  would  be  impossible  for  the  corporation,  in  its  aggregate,  to 
execute  these  powers,  being  too  large  a  body,  and  subject  to  con- 
tinual changes.  It  would  be  equally  difficult  to  conceive  how  it 
is  possible  that  the  aggregate  body  should  have  a  restraining  or 
enlarging  power.  The  same  objections,  and  even  greater,  exist 
against  this  qualified  interference,  than  against  the  exercise  of  the 
whole  power.  In  general,  then,  the  whole  power  of  the  corpora- 
tion is  entrusted  to  the  representative  body,  with  such  exceptions 
and  limitations  as  are  expressed  in  the  law,  or  are  necessarily  to 
be  implied  from  what  it  contains.  From  this  view  it  follows,  that 
the  aggregate  body,  as  such,  can  claim  no  right  but  such  as  is 
expressly  given,  or  expressly  reserved  by  the  charter,  the  neces- 
sary implication  being  against  them.  In  the  construction  thus 
established,  it  will  be  remembered,  every  stockholder  has  an 
interest  and  right ;  so  have  the  public,  and  so  has  every  person 
who  deals  with  the  corporation :  and,  moreover,  each  and  all  of 
them  have  given  their  assent  to  it,  if  it  be  the  true  one. 
v.  — 30  u* 


234  SUPREME  COURT  [Philadelphia 

[Dana  v.  The  Bank  of  the  United  States.] 

The  charter  now  in  question  will,  as  to  the  present  question,  be 
found  to  be  quite  clear. 

1.  The  general  powers  and  capacities  of  the  corporation  are 
given  by  the  second  section  of  the  Act.     Specifications  of  them, 
restrictions  upon  them,  and  possibly  some  particular  enlargements, 
occur  in  other  parts  of  the  Act.     The  mass  of  them  is  to  be  col- 
lected from  the  whole  of  the  Act,  comparing  the  different  parts  of  it. 

2.  In  section  3,  provision  is  made  for  the  election  of  directors, 
and  a  scale  of  voting  established.     In  the  same  section,  the  powers 
of  the  board  of  directors  are  conferred.      They  are  in  general 
terms,  and  as  comprehensive  as  the  whole  scope  of  the  operations 
of  the  bank.     The  entire  "  management"  is  devolved  upon  them. 
There  is  no  exception.    The  entire  responsibility  for  the  "  manage- 
ment" rests  with  them.     There  is  not  a  word  in  the  Act  which 
gives  to  the  stockholders  the  power  of  increasing  or  diminishing 
their  accountability.     The  single  right  of  the  stockholders  is  to 
elect  them  at  stated  periods,  which,  according  to  our  views  of 
government,  is  an  adequate  security.     The  directors  are  account- 
able, also,  for  every  breach  of  their  trust,  not  by  reason  of  any 
express  provision  of  the  charter,  but  according  to  the  law  of  the 
land,  as  other  persons  are;   and  this  general  law  makes   them 
answerable  to  the  whole  extent  of  the  trust  for  the  application  of 
their  own  discretion,  and  not  the  discretion  of  the  stockholders. 

If  this  be  admitted  (as  it  must  be,)  as  to  any  portion  of  the 
corporate  powers,  e.  g.  the  contracting  of  debts,  those  who  make 
the  admission,  must  show  where  the  line  is  drawn.  There  is  no 
such  thing  in  the  Act.  But  it  would  be  a  very  singular  dis- 
crimination indeed,  to  so  draw  the  line,  that  the  power  of  con- 
tracting debts  should  be  plenary,  and  the  power  of  paying  or 
providing  for  them,  be  withheld  or  crippled.  Certainly,  it  is  not 
to  be  presumed,  being  contrary  to  the  plain  duties  of  justice  and 
morality.  The  presumption  would  be  the  other  way ;  that  is,  in 
favour  of  every  power  an  individual  has  to  provide  for  the  pay- 
ment of  his  debts,  fully,  if  he  can — as  far  as  his  property  will  go, 
if  he  cannot  pay  in  full.  Sufficient,  it  is  hoped,  has  been  said 
upon  this  point,  to  satisfy  the  court,  and  we  have  dwelt  upon  it 
more  at  length  than  we  should  have  done,  if  it  had  not  been  a 
question  of  general  importance,  which  the  court  are  now  called 
upon  for  the  first  time  to  decide. 

But  be  this  as  it  may,  let  it  be  supposed,  for  the  sake  of  argu- 
ment, that  a  general  assignment  is  such  an  entire  suspension  of 
the  corporate  purposes  or  affairs,  as  to  be  beyond  the  power  of 
agents  who  are  authorized  to  manage  the  affairs  of  a  corporation. 
The  assignment  in  question  is,  but  of  a  portion  of  the  effects  of 
this  corporation :  an  assignment  to  secure  and  pay  a  meritorious 
class  of  creditors ;  to  apply  a  portion  of  the  assets  of  the  bank  for 
this  purpose,  in  such  way  as  to  insure  their  being  administered  in 
the  most  advantageous  way  for  the  benefit  of  the  bank.  Every  rea- 
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son,  economical,  equitable  and  prudential,  commanded  it.  It  did 
not  operate  disadvantageously  to  the  other  creditors ;  for  it  gave 
these  particular  creditors  no  more  than  their  just  proportion  of 
the  assets ;  and  the  bank,  by  excluding  the  beneficiaries  of  the 
assignment  in  question,  from  all  benefit  under  the  subsequent 
assignments,  has  prevented  the  appropriation  of  this  property 
from  operating  as  a  preference.  The  board  of  directors  had  the 
right,  (it  will  not  be  disputed),  to  mortgage  or  pledge  any  par- 
ticular piece  of  property  to  any  particular  creditor,  for  the  pay- 
ment of  his  debt,  and  to  interpose  trustees  both  for  the  security  of 
the  bank  and  the  creditor ;  and  to  give  him  the  power  of  sale.  If 
they  have  this  power  as  to  an  individual  item  of  property,  and  a 
particular  creditor,  they  must  have  the  same  power  as  to  many 
items  of  property  and  many  creditors ;  for  it  is  but  the  repetition 
and  grouping  of  particulars  and  individuals ;  and  the  exercise  of 
this  license  or  authority  can  only  become  vicious  according  to  the 
conceded  data  upon  which  we  are  now  arguing,  by  its  being  so 
far  extended  as  to  disorganize  the  institution  which  they  are  dele- 
gated to  manage  but  not  to  destroy.  Northampton  Bank  v.  Pepoon, 
(11  Mass.  288).  "  The  directors  have  power  to  control  all  the  pro- 
perty of  the  bank." 

But,  even  if  this  assignment  were  originally  invalid  by  reason 
of  the  want  of  authority  in  the  board  of  directors,  it  has  been  con- 
firmed, by  repeated  meetings  of  the  stockholders.  Since  the  exe- 
cution of  the  assignment,  it  has  been  brought  distinctly  before 
three  general  meetings  of  the  stockholders  and  has  been  passed  by 
those  meetings  without  censure  ;  nay,  the  subsequent  assignments, 
which  distinctly  recognise  the  assignment  in  question,  have  receiv- 
ed direct  votes  of  approbation.  The  first  meeting  of  stockholders 
after  the  assignment,  was  held  May  4,  1841.  At  that  meeting, 
this  assignment  was  reported  to  the  meeting  and  the  following 
resolution  was  moved :  "  Resolved,  That  in  the  opinion  of  the 
stockholders  of  said  bank,  such  assignment  is  in  derogation  of  the 
authority  of  the  stockholders  and  therefore  not  approved  by  them." 
This  resolution  was  fully  discussed,  and  then  put  to*  vote  and  lost. 
This  was  more  than  indirectly  an  approval  of  the  assignment.  At 
a  meeting  of  stockholders  held  on  the  8th  of  April,  1841,  a  reso- 
lution had  passed  to  make  this  assignment,  upon  condition  that 
the  other  banks  would  agree  to  receive  the  notes  of  the  United 
States  Bank  in  payment  and  on  deposit.  The  other  banks  reso- 
lutely refused  to  accede  to  this  condition,  and  then  this  assignment 
was  made  without  this  condition.  The  rejection  of  the  resolution 
of  censure  at  the  meeting  of  the  4th  of  May,  was  a  confirmation 
of  the  whole.  A  further  meeting  of  the  stockholders  was  held  on 
the  18th  of  May  1841,  at  which  a  resolution  was  passed  touching 
a  further  assignment.  On  the  3d  day  of  January,  1842,  the  stated 
annual  meeting  of  stockholders  was  held,  and  a  formal  written 
report  of  the  assignment  in  question,  and  two  subsequent  ones,  7th 
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June  and  4th  September,  were  made.  A  resolution  of  censure, 
upon  the  two  last  assignments,  was  brought  in,  and  postponed  to 
an  adjourned  meeting;  but  the  assignment  in  question  was  not 
molested.  At  the  meeting  of  stockholders,  held  February  21st 
1842,  the  resolution  condemning  the  assignments  of  the  7th  of 
June  and  4th  September,  adjourned  from  the  meeting  of  January 
3d,  was  rejected,  and  a  resolution  was  passed  commending  them. 
The  assignment  of  the  1st  of  May,  although  fully  before  the  meet- 
ing, passed  this  meeting  as  it  had  the  previous  ones,  without  cen- 
sure. Since  then,  there  have  been  two  meetings  of  stockholders, 
which,  with  full  knowledge  of  this  assignment,  have  in  no  wise 
disapproved  of  it. 

In  regard  to  this  kind  of  ratification,  see  Gordon  v.  Preston,  (1 
Watts  386),  GIBSON,  C.  J.  "  The  maxim  which  makes  ratification 
equivalent  to  a  precedent  authority,  is  as  much  predicable  of  ratifi- 
cation by  a  corporation,  as  it  is  of  ratification  by  any  other  principal, 
and  it  is  equally  to  be  presumed  from  the  absence  of  dissent.  Now 
the  validity  of  the  mortgage  is  unquestioned  by  the  corporation  even 
at  this  day,  though  its  existence  has  all  along  been  known  to  the 
corporate  officers,  whose  duty  it  was  to  disavow  it,  had  there  been 
an  intent  to  contest  it."  In  that  case,  an  acquiescence  for  eight 
months  was  deemed  a  sufficient  ratification.  See  likewise,  Pro- 
prietors of  the  Canal  Bridge  v.  Gordon,  (1  Pick.  297)  ;  Bank  of  the 
United  States  v.  Dandridge,  (12  Wheat.  72,  74) ;  Dunn  v.  St. 
Andrew's  Church,  (14  Johns.  118) ;  Abbot  v.  Herman,  (7  Greenl.  118). 

Having  established  the  authority  under  which  the  deed  was 
executed,  let  us  consider  whether  there  be  anything  in  the  pro- 
visions of  the  deed  itself  which  avoid  it.  Many  objections  of  this 
kind  have  been  made. 

1.  The  deed  contains  a  resulting  trust,  in  favour  of  assignees. 
Is  this  vicious  ?    We  find  the  answer  in  Livingston  v.  Bell,  (3  Watts 
198).     In  that  case,  there  was  such  a  resulting  trust,  and  the 
court,  upon  solemn  argument,  pronounced  the  assignment  valid. 
See  also  Angel  on  Assignments  128,  and  the  cases  cited. 

2.  The  deed  contains    a  clause,  by  which   the   assignors  are 
entitled  to  redeem,  upon  paying  the  debts  for  whose  protection 
the  assignment  is  made,  before  a  sale  actually  takes  place.     Does 
this  vitiate  the  assignment?     Oh  the  contrary,  it  validates  and 
confirms  it.     It  makes  it  of  the  nature  of  a  mortgage ;  and  no  man 
ever  heard  that  a  mortgage  might  not  be  given  in  payment  of  a 
just  debt.     The  clause  of  redemption  leaves  an  equity  in  the 
mortgagor,  which  may  be  levied  on  and  sold  by  the  creditors.     We 
do  not  find  any  authority  on  this  point;  but  neither  do  we  find  any 
principle  against  it.     This  clause  of  redemption  requires  no  delay. 
The  property  remaining  at  the  close  of  the  redemption  is  all  that 
it  operates  upon.     This  is  nothing  but  what  the  law  implies. 

3.  The  deed  contains  a  clause    in  these  words :  — "  Provided 
always,  and  it  is  hereby  expressly  understood  and  agreed,  that  the 
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trusts  herein  and  hereby  created,  shall,  if  practicable,  be  settled 
and  closed  within  two  years  from  the  date  of  these  presents :  and 
if  it  shall  so  happen,  that  at  the  expiration  of  the  said  period,  the 
same  shall  not  be  settled  or  closed,  and  any  portion  of  the  said 
post-notes  shall  remain  unpaid,  then  the  said  party  of  the  second 
part,  or  the  survivor  of  them,  or  the  heirs,  executors  or  adminis- 
trators of  the  survivors  shall,  within  six  months,  proceed  to  sell 
all  the  remaining  estate,  effects,  rights  and  credits  belonging  to  the 
trust,  or  so  much  thereof,  as  may  be  necessary  to  complete  the  pay- 
ment of  the  said  post-notes,  principal  and  interest,  unless  dispensed 
therefrom  by  the  express  authority  in  writing  of  the  said  party  of 
the  first  part,  their  successors  or  assigns,  and  a  majority  in  number 
of  the  banks  hereinbefore  mentioned."  This  clause  has  been  argued 
to  be  obnoxious  to  the  same  condemnation  as  was  the  assignment 
in  the  case  of  Sheerer  v.  Lautzerheizer,  (6  Watts  543).  This  ren- 
ders a  careful  examination  of  that  case  necessary.  The  assign- 
ment, in  that  case,  was  dated  the  llth  day  of  December  1832;  and 
it  provided,  that  the  assignee  should  pay  the  debts  of  the  assignor 
on  the  1st  day  of  January  1834,  and  thus  gave  him  nineteen  days 
beyond  a  year  for  the  performance  of  his  trust.  On  this  provision 
of  the  assignment,  Judge  HUSTON,  in  delivering  the  opinion  of  the 
court,  commented  as  follows :  "  The  Legislature  have,  by  various 
Acts,  recognised  such  assignments,  and  prescribed  modes  of  com- 
pelling the  settlement  of  accounts  of  assignees  and  trustees,  who, 
by  the  Act  of  1818,  might  be  cited  to  settle,  if  they  omitted  to  do 
so  for  two  years ;  and  by  the  Act  of  1828,  they  may  be  called  to 
a  settlement  at  the  end  of  one  year."  The  court  below  had 
decided,  that  the  assignment  was  invalid,  because  it  directed  the 
assignees  to  pay  over  in  a  period  longer  than  a  year  from  the  date 
of  the  assignment.  "  If,"  says  Judge  HUSTON,  "  the  debtor  can  give 
time  beyond  the  law,  how  far  can  he  go?  If  nineteen  days  in  this 
case,  it  may  be  so  many  weeks  in  the  next  case,  and  as  many 
months  in  a  succeeding  case.  We  are  of  opinion,  that  there  was 
no  error  in  the  charge  of  the  court :" — and  Judge  KENNEDY  de- 
clared, "  It  is  obvious,  that  if  debtors  are  permitted  to  appoint  any 
time  they  please  for  the  settlement  and  distribution  of  the  estate 
assigned,  the  Acts  of  Assembly,  which  authorize  the  courts  to 
compel  it  to  be  done  at  any  time  after  one  year,  will  be  defeated." 
And  again :  "  Further  time  (than  one  year)  may,  no  doubt,  in  many 
cases,  be  requisite  for  making  a  final  settlement  and  distribution 
of  estates  assigned  for  paying  the  debts  owing  by  the  owners 
thereof:  but  then  this,  where  the  creditors  are  not  willing  to  grant 
it,  can  only  be  obtained,  upon  application  to  the  proper  court  and 
sufficient  cause  shown." 

If  the  Judge  means  by  this  last  sentence,  that  a  direct  applica- 
tion to  the  proper  court  must  be  made  for  an  extension  of  time,  I 
will  observe,  that  such  an  application  is  unknown  in  practice.  If, 
however,  he  means,  as  I  presume  he  does,  that,  to  qualify  this,  in 
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answer  to  a  creditor's  citation,  the  impossibility  of  closing  the 
trust  may  be  urged  as  an  excuse  for  presenting  a  partial,  i.  e.  not 
final  account  —  then  he  speaks  of  what  is  familiar  to  the  whole 
profession.  We  may  venture  to  affirm,  in  regard  to  the  city  of  Phila- 
delphia, that  the  accounts  of  not  one  trust  in  five  hundred,  are 
closed  within  one  year  from  the  date  of  its  creation.  Most  com- 
monly, they  are  pending  for  years ;  and  it  seems  to  have  been  the 
intention  of  these  assignors  (Bank  of  U.  S.)  to  place  a  limit  on  this 
indulgence.  They  have,  therefore,  inserted  this  arbitrary  clause 
of  compulsion.  The  very  best  excuse  or  reason  shall  not  justify 
the  assignees  in  delaying  the  final  closing  of  their  accounts  beyond 
two  years  and  six  months.  But  in  the  mean  time,  there  is  no  sus- 
pension of  duty  on  the  part  of  the  assignees,  nor  of  power  on  the 
part  of  the  creditors,  to  compel  them  to  settle  the  accounts  of  their 
trust,  and  to  make  distribution.  The  clause  in  question  is  un- 
doubtedly one  of  compulsion,  and  not  of  license.  The  Act  of 
Assembly  of  1828,  referred  to  in  the  opinion  of  Judge  KENNEDY, 
and  the  existing  substitute  for  it,  viz.  the  Act  of  the  14th  of  June 
1836,  merely  allow  a  citation  for  the  purpose  of  compelling  the 
assignee  to  exhibit  his  accounts.  Sect.  7,  Act  of  14th  June  1836  : 
"  It  shall  be  lawful  for  the  Court  of  Common  Pleas  of  the  proper 
county,  on  the  application  of  any  person  interested,  &c.  to  issue  a 
citation  to  any  assignee  or  trustee  for  the  benefit  of  creditors, 
whether  appointed  by  any  voluntary  assignment,  or  in  pursuance 
of  the  laws  relating  to  insolvent  debtors,  &c.,  requiring  such  as- 
signee to  appear  and  exhibit  under  oath  or  affirmation,  the  account 
of  the  trust  in  said  court,"  &c.  And  the  8th  section  provides : 
"  No  such  citation  shall  be  issued,  until  after  the  expiration  of  one 
year  from  the  date  of  the  assignment  to  or  appointment  of  such 
assignees  or  trustees."  No  power  is  given  to  compel  them  to  dis- 
pose of  the  property  assigned ;  it  is  confined  to  compelling  them 
to  exhibit  an  account. 

The  compulsory  power,  in  regard  to  the  performance  of  the  trust 
is  contained  in  sections  11  and  12  of  the  same  Act;  which  em- 
powers the  court,  when  the  assignee  is  "  wasting,  neglecting,  or 
mismanaging  the  trust  estate,"  to  dismiss  such  assignee  from  the 
trust.  Then  this  power  of  dismissal,  and  the  power  perhaps,  in 
extreme  cases,  of  charging  the  assignee  in  account  with  the  value 
of  the  property  which  he  has  neglected  to  sell,  are  the  only  me- 
thods known  to  our  law,  of  forcing  the  assignee  to  perform  his 
duty.  The  clause  in  the  assignment  in  question  has  done  no  more 
than  to  furnish  conclusive  evidence  that  the  assignees  are  neglect- 
ing their  trust,  if  they  do  not  wind  it  up  at  the  end  of  two  years 
and  six  months.  In  the  mean  time,  it  is  their  duty  to  wind  it  up, 
settle  and  close  it,  if  practicable.  They  are  enjoined  "  to  enter 
upon  the  real  estate,  &c.,  and  to  sell,  dispose  of  and  convey  the 
same  in  fee-simple,  &c. ;  and  from  time  to  time,  as  often  as  they 
shall  have  moneys  in  hand  of  sufficient  amount  for  a  dividend,  to 
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divide  and  distribute  the  same  rateably  and  equally,  fyc. ;  and  from 
and  after  the  payment  of  said  post-notes  in  full,  to  retransfer,  &c. ; 
here  then  is  a  duty  presented  without  indulgence.  The  power  to 
cite  at  the  end  of  the  year  is  not  interfered  with.  The  duty  to 
exhibit  an  account  at  the  end  of  the  year,  as  far  as  the  assignee 
shall  have  proceeded  in  his  trust,  is  not  interfered  with.  The 
duty  to  sell  and  collect  without  delay,  and  the  duty  to  distribute 
as  fast  as  received,  are  all  expressly  enjoined.  By  the  general 
law,  the  assignee  is  entitled  to  excuse  the  performance  of  all  these 
duties,  by  showing  inability  or  inexpediency  to  sell,  dispose  of,  or 
collect.  The  assignment  in  question,  at  the  end  of  two  years  and 
six  months,  puts  a  peremptory  bar  to  these  excuses,  however  good 
they  might  otherwise  be  deemed.  It  is  true,  power  is  given  to  the 
assignors  and  cestui  que  trusts  to  remit  this  injunction,  but  this 
clause  of  remission  is  strictly  confined  to  that  office;  it  does  not 
enable,  legalize  or  sanction  delay.  The  word  used,  is  exempt,  a 
term  admirably  adapted  to  the  mere  office  of  remission ;  when  so 
remitted,  the  assignment  remains  precisely  as  though  the  clause 
had  never  been  inserted.  Let  us  compare  this  assignment  with 
that  in  Sheerer  v.  Lautzerheizer,  which  furnishes  the  rule  of  con- 
demnation. The  very  trust  and  duty  bestowed  or  imposed  upon 
the  assignee,  was  to  pay  over  his  collections  to  the  cestui  que  trusts 
on  the  1st  of  January  1834.  He  was  under  no  duty;  and  it  is 
doubtful  whether  he  had  even  the  power  to  do  it  before.  Had  he 
been  cited  at  the  end  of  the  year  to  settle  his  accounts,  or  to  be 
dismissed  for  negligence,  he  could  have  appealed  to  the  assignment 
as  an  answer  to  such  citation.  There  is,  therefore,  no  likeness  in 
the  cases.  The  strongest  argument,  it  seems  to  me,  that  can  be 
urged  against  this  clause  in  the  assignment  in  question,  is,  that  it 
may  lead  to  the  destruction  of  the  property  by  precipitating  the 
sales.  This  argument  is  not,  however,  one  which  creditors  can 
take  under  the  statute  of  Elizabeth :  it  has  no  tendency  to  hinder 
or  delay,  and  smacks  not  at  all  of  fraud. 

As  this  deed  was  originally  drafted,  the  assignees  were  prohi- 
bited from  selling  under  one  year,  but  this  clause  was  stricken 
out ;  had  it  remained,  it  would  have  demonstrated  too  plainly  to 
be  questioned,  that  the  two  years'  clause  was  not  meant  for  delay, 
as  the  delay  expressly  required  was  limited  to  one  year.  Even 
this  limit  of  delay  was,  however,  thought  to  jeopard  the  validity 
of  the  assignment.  The  result  of  this  striking  out  has  been  what 
is  commonly  the  fate  of  alterations  in  instruments ;  the  harmony 
of  the  whole  is  injured. 

These  provisions  are  in  no  respect  different  from  the  law 
respecting  the  settlement  of  the  accounts  of  the  estates  of  dece- 
dents. They  are  identically  the  same,  and  must  have  the  same 
meaning.  An  executor  or  administrator  may  be  cited,  at  the  end 
of  a  year,  to  settle  his  accounts.  But  no  one  ever  understood  that 
he  was  bound  then  to  close  the  estate  and  make  a  final  settlement. 
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On  the  contrary,  repeated  accounts  are  of  every  day's  experience, 
without  limit  as  to  number  or  time.  Each  settlement  is  of  what 
has  been  done  up  to  its  date,  and  no  more.  So,  with  respect  to 
assignees,  they  may  be  cited  at  the  end  of  a  year  to  settle  their 
accounts  up  to  that  time.  In  the  present  assignment,  there  is 
nothing  to  exempt  the  assignees  from  liability  to  citation,  nor  to 
prevent  the  court  from  compelling  them  to  divide  what  they  may 
then  have  on  hand.  All  this  is  left  to  the  law.  The  clause  in 
question  relates  to  a  different  thing,  namely,  when  they  shall  be 
compellable  to  sell,  at  whatever  sacrifice,  the  remaining  assets  of 
every  sort,  if  the  debts  intended  to  be  secured  by  the  assignment 
are  still  unpaid.  The  objection  in  Sheerer  v.  Lautzerheizer,  (6 
Watts  543),  was  to  an  entirely  different  provision,  namely,  that 
whatever  money  might  come  into  the  hands  of  the  assignees,  they 
were  to  hold,  without  dividing  or  accounting,  till  the  end  of  one 
year  and  nineteen  days ;  a  clause  which  the  court  condemned 
upon  very  clear  grounds.  Such  a  clause,  indeed,  could  not  be 
founded  upon  any  good  motive,  and  was  evidence,  perse,  of  actual 
fraudulent  intent,  as  well  as  inconsistent  with  the  terms  of  the  Act 
of  Assembly,  and,  being  so,  nineteen  days  were  as  inadmissible  as 
nineteen  months  or  years.  But  in  the  present  assignment  the 
motive  was  just,  and  there  is  nothing  incompatible  with  the  full 
exercise  of  the  powers  of  the  court.  Not  an  hour  is  allowed  to 
the  assignees.  The  distinction  is  clear.  So  much  for  those  pro- 
visions in  the  deed  which  have  been  said  to  invalidate  it.  Next, 
as  to  the  external  causes  of  avoidance  which  have  been  urged 
against  this  assignment. 

1.  It  has  been  said  that  it  was  executed  in  fraud  of  the  Act  of 
the  4th  of  May  1841.  That  is,  there  is  a  proviso  in  that  Act  com- 
pelling the  assignees  of  the  Bank  of  the  United  States  to  accept 
the  notes  of  that  bank  in  payment  of  all  debts  assigned  to  them ; 
and  it  is  said  that  that  assignment  bears  internal  evidence  that  the 
parties  to  it  knew  that  the  Act  in  question  was  on  the  eve  of  be- 
coming a  law,  and  that  the  execution  of  the  assignment  was  hur- 
ried, in  order  to  avoid  its  being  subject  to  the  terms  of  that  proviso 
in  the  law.  Suppose  that  we  should  concede  those  facts  for  the 
sake  of  the  argument.  Our  adversary  would  persuade  us  that 
coming  legislation  casts  its  shadows  before  it;  and  that  he  who 
would  govern  his  conduct  by  the  law,  must  not  only  know  what 
the  law  is,  but  what  it  is  likely  to  be.  A  thing  is  lawful  until  it 
is  prohibited  by  law.  Legislation  is  peremptory,  inflexible,  and 
unconditional.  It  exacts  obedience,  and  claims  no  aid  from  the 
governed.  It  is  sufficient  to  itself,  and  enforces  its  sanctions  by  its 
own  penalties;  yet  the  position  we  are  combating  regards  it  as  a 
court  of  law  regards  a  feeble  compact  between  parties  requiring 
the  kindliest  guardianship.  There  can  be  no  fraud  until  there  is 
some  duty ;  and  no  duty  existed  until  the  law  was  passed.  That 
is  lawful  which  accords  with  the  law.  Up  to  the  very  moment 
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that  the  Act  in  question  was  actually  passed,  another  law  pre- 
vailed, which  must  measure  this  transaction.  The  position  we  are 
combating  is  a  mistaken  view  of  the  nature  of  legislation.  This  is 
the  most  favourable  view  of  the  transaction  for  our  adversary.  It 
will  be  seen  that  this  assignment  was  the  performance  of  solemn 
pledges,  on  assurances  made  months  before  its  date,  and  long 
before  the  Act  in  question  was  thought  of.  It  also  appears  that 
the  whole  terms  of  the  assignment  are  adjusted  and  agreed  on 
many  days  before  it  was  actually  executed.  The  argument,  there- 
fore, drawn  from  the  imminency  of  the  Act  of  Assembly  in  question 
at  the  date  of  the  assignment,  falls  to  the  ground. 

2.  It  is  said  that  the  schedule  No.  2,  attached  to  the  assignment, 
is  without  date.  That  schedule  is  referred  to  in  the  assignment, 
thus :  "  All  and  singular  the  lands,  tenements  and  hereditaments, 
goods,  chattels,  moneys,  rights,  credits  and  effects  of  the  said  party 
of  the  first  part,  contained,  described  and  set  forth  in  a  certain 
other  schedule  hereto  annexed,  rfumbered  2,  sealed  with  the  seal  of 
the  said  party  of  the  first  part,  and  bearing  even  date  herewith." 
This  schedule  was  actually  attached  to  the  deed  at  the  time  of  its 
delivery,  by  sealing-wax  and  tape.  It  was  numbered  as  stated  in  the 
deed,  and  the  seal  of  the  bank  was  impressed  upon  it,  and  it  was  sub- 
scribed by  the  president  and  cashier.  But  it  was  without  date.  If 
"  bearing  even  date  herewith"  means  that  a  date  was  intended  to  be 
inscribed  upon  it,  and  not  merely  that  the  date  of  the  body  of  the 
deed  extends  to  it,  then  the  omission  was  a  mere  inadvertence. 
Its  entire  immateriality  is  rendered  apparent,  when  we  consider 
that  the  only  purpose  of  the  date  was  the  identification  of  the 
schedule,  and  that  purpose  is  completely  subserved  by  its  physical 
attachment  to  the  deed  at  the  time  of  its  execution  and  delivery, 
by  the  number,  and  also  by  the  impression  of  the  seal.  The  date 
would  have  been  required  for  no  other  purpose.  A  mere  schedule 
of  property  has  nothing  in  its  structure  requiring  a  date.  If  a 
date  were  inscribed,  it  would  have  been  a  mere  awkward  and 
unmeaning  superfluity.  The  following  authorities  are  conclusive 
on  this  point :  "  Where  an  assignment  described  property  in  so 
vague  a  manner  that  it  was  impossible  to  say  whether  it  was 
comprehended  in  the  assignment  or  not,  held  that  a  notice,  before 
the  interest  of  any  third  person  had  attached,  to  the  person  in 
whose  hands  the  property  was,  given  by  one  of  the  assignees,  that 
the  property  had  been  assigned  to  them  by  deed  of  a  certain  date, 
and  requesting  him  to  consider  it  for  their  use  and  subject  to  their 
order,  to  which  was  attached  a  writing  signed  by  the  assignor, 
'  I  confirm  the  above,'  though  not  an  original  appropriation, 
amounts  to  a  declaration  identifying  the  property  intended  to  pass 
by  the  deed ;  and,  therefore,  it  was  error  to  instruct  the  jury  that 
such  a  paper  was  no  more  than  a  construction  by  the  parties  of 
the  original  assignment,  and  of  no  more  weight  than  that  of  any 
other  person."  Passmore  v.Eldridge,  (12  Serg.  fy  Rawle  198). 
v.  — 31  v 
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In  4  Mason  206,  the  assignment  contained  a  provision,  "  and  it 
is  further  agreed,  that  such  alterations  and  additions  may  be  made 
in  and  to  the  said  schedules  by  the  mutual  consent  of  one  of  the 
parties  to  each  part  of  these  presents,  as  shall  be  necessary  for  a 
more  perfect  and  correct  statement  of  the  matters  and  things 
therein  contained."  Per  STORY,  "  My  judgment  is,  that  this 
clause  does  not  vacate  the  assignment."  The  assignment  in  that 
case  conveyed  all  the  property  in  warehouse  No.  —  Washington 
street;  and  it  was  held  that  that  blank  might  be  filled  up  from 
other  sources.  8  Pick.  63;  2  Paige  311.  Even  if  this  schedule 
was  inoperative  as  a  deed,  it  would  be  a  good  equitable  designation 
of  the  property ;  and  the  assignor  would  hold  it  in  trust  for  the 
assignees,  and  could  be  compelled  to  make  a  more  perfect  con- 
veyance. Drakely  v.  Deforest,  (3  Connect.  272). 

3.  Another  exception  taken  is,  that  the  deed  is  proved  by  wit- 
nesses in  order  to  admit  it  to  record,  and  that  the  witnesses  have 
not  signed  their  deposition ;  but  the  officer  has  merely  certified  to 
their  having  appeared  and  made  oath.  The  simple  and  conclusive 
answer  to  this  exception  is,  that  the  Act  of  Assembly  requires 
nothing  more  than  the  certificate  of  the  magistrate.  Act  of  the 
28th  of  May  1715,  §  2,  "Whereupon  the  same  justice  shall  under 
his  hand  and  seal  certify  such  acknowledgment  or  proof  upon  the 
back  of  the  deed,  and  the  day  and  year  when  the  same  was  made, 
and  by  whom."  Stroud's  Purd.  273.  The  witness  shall  be  exa- 
mined on  oath  or  affirmation  to  prove  the  execution  of  the  deed, 
and  the  magistrate  is  to  certify  that  such  proof  was  made.  Both 
an  acknowledgment  and  proof  are  to  be  certified  in  the  same  way, 
and  it  was  never  objected  that  the  party  acknowledging  must  sign 
the  acknowledgment.  Even  where  a  witness  is  examined  under 
a  commission,  he  need  not  subscribe  his  deposition.  Moulson  v. 
Hargrave,  (1  Serg.  fy  Rawle  201);  Ketland  v.  Bisset,  (1  Wash.  C. 
C.  R.  144). 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  Bank  of  the  United  States  having  become 
largely  indebted,  even  beyond  its  means  of  making  payment,  as  is 
believed,  to  the  holders  of  its  notes  and  others  upon  engagements 
of  a  different  nature,  among  whom  were  the  other  banks  of  the 
city  and  county  of  Philadelphia,  in  the  aggregate  sum  of  $5,078, 
444.94,  being  the  amount  of  sundry  post-notes  held  by  the  latter 
against  the  former,  the  President,  Directors  and  Company  of  the 
Bank  of  the  United  States,  for  the  purpose  of  securing  the  pay- 
ment thereof,  with  the  interest  due  and  to  become  due  thereon,  to 
said  banks  respectively,  on  the  1st  day  of  May  1841  executed  a 
deed,  conveying  to  James  Dundas,  Mordecai  D.  Lewis,  Samuel 
W.  Jones,  Robert  L.  Pitfield  and  Robert  Howell,  certain  lands, 
tenements  and  hereditaments,  goods,  chattels,  moneys,  rights,  ere- 
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dits,  effects,  belonging  to  the  Bank  of  the  United  States,  in  trust, 
to  sell,  dispose  of  and  convey  the  same,  and  to  apply  the  same  or 
the  proceeds  thereof  towards  the  payment  of  the  said  post-notes, 
as  directed  by  the  deed,  which  is  set  out  in  the  statement  of  the 
case,  to  which  I  refer.  The  great,  and  indeed  the  only  matters 
in  contest  between  the  parties,  are  the  validity  and  effect  of  this 
deed.  The  objections  to  it  present  two  principal  questions :  1. 
Had  the  board  of  directors  sufficient  power  and  capacity  to  exe- 
cute it?  And,  2.  Has  it  been  executed  and  authenticated  in  such 
manner  and  form  as  to  render  it  operative  and  effectual,  and,  at 
the  same  time,  to  entitle  it  to  be  received  in  evidence  ? 

In  regard  to  the  first  question  it  may  be  observed,  that,  accord- 
ing to  the  principles  of  the  common  law,  every  corporation  has,  by 
being  duly  created,  tacitly  annexed  to  it,  without  any  express  pro- 
vision, the  same  power  and  capacity  of  suing  and  being  sued, 
impleading  and  being  impleaded,  granting  and  receiving  by  its  cor- 
porate name,  and  of  doing  all  other  acts,  that  a  natural  person  has. 
And  this  power  or  capacity  has  been  said  to  be  necessarily  and  in- 
separably annexed  to  it.  1  Kyd  on  Corp.  69.  But  that  it  has,  at  least, 
every  capacity  that  is  necessary  to  carry  into  effect  the  purposes 
for  which  it  was  established,  cannot  well  be  questioned.  It  is  also 
capable,  by  the  general  rule  of  the  common  law,  of  taking  any 
grant  of  property,  privileges  and  franchises,  in  the  same  manner 
as  a  private  person.  1  Kyd  on  Cor.  74;  Lit.  Rep.  49,  112,  114. 
And  this  capacity  extends  alike  to  real  and  personal  property.  1 
Kyd  on  Cor.  76.  In  regard,  however,  to  real  estate,  restraints  are 
frequently  imposed  by  statute,  though  not  often  as  to  personal.  Id. 
78.  So  corporations,  unless  expressly  restrained  by  the  Act  which 
establishes  them,  or  some  other  Act,  have  and  always  have  had 
an  unlimited  power  over  their  respective  properties,  and  may 
alienate  and  dispose  of  the  same  as  fully  as  any  individual  may  do 
in  respect  to  his  own  property.  1  Id.  108;  1  Sid.  162.  That  the 
President,  Directors  and  Company  of  the  Bank  of  the  United  States 
were  capable  of  acquiring  and  holding  the  property  described  in 
and  intended  to  be  assigned  by  the  deed  and  the  schedules  thereto 
annexed,  is  not  denied ;  nor  can  it  be,  for,  independent  of  the  rule 
of  the  common  law  on  the  subject,  they  are,  by  the  second  section 
of  the  Act  creating  them,  a  corporation  not  only  "  made  capable 
in  law  to  have,  purchase  and  recover,  possess,  enjoy  and  retain  to 
them  and  their  successors,  lands,  rents,  tenements,  hereditaments, 
goods,  chattels  and  effects,  of  whatsoever  kind,  nature  and  quality, 
but  likewise  to  sell,  grant,  demise,  alien  or  dispose  of  the  same,  to 
sue  and  be  sued,  to  use  a  common  seal,  and  the  same  to  alter  and 
renew,  and  to  make  such  by-laws  and  ordinances  as  they  shall 
deem  necessary,  not  being  contrary  to  that  Act,  the  constitution 
of  the  United  States,  or  to  the  constitution  and  laws  of  this  Com- 
monwealth ;  and  also  to  prescribe  rules  for  the  transfer  of  the 
stock  of  the  said  corporation,  and  generally  to  do  all  the  acts 
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which  to  them  it  shall  or  may  appertain  to  do,  and  to  enjoy  the 
same  privileges  and  authority  given  by  law  to  any  bank  within 
this  Commonwealth,  subject  to  the  rules  and  restrictions  therein- 
after prescribed."  And  by  the  third  section  of  the  Act  it  is  further 
enacted,  that  "  for  the  management  of  the  affairs  of  the  said  cor- 
poration, there  shall  be  annually  elected,  at  the  banking-house  in 
the  city  of  Philadelphia,  on  the  first  Monday  in  January  in  each 
year,  by  a  plurality  of  votes,  which  shall  be  given  by  the  qualified 
stockholders  of  the  said  bank,  in  person  or  by  proxy,  twenty 
directors,  who  shall  be  capable  of  serving  for  one  year,  and  who 
shall,  at  the  first  meeting  after  their  election,  in  each  year,  proceed 
to  elect  one  of  their  directors  to  be  president  of  the  corporation, 
who  shall  hold  the  said  office  during  the  same  period  for  which 
the  electors  are  elected."  But  the  bank  being  insolvent  at  the 
time,  it  is  alleged,  it  is  therefore  argued  that  it  could  not  assign  its 
property,  or  any  part  thereof,  so  as  to  give  a  preference  to  a  por- 
tion of  its  creditors  in  receiving  payment  of  their  claims  against 
it ;  or  at  least,  if  it  could,  it  was  not  competent  for  the  president 
and  directors  of  the  bank  to  do  it,  without  the  previous  consent 
and  authority  of  the  stockholders.  The  ground  of  this  position  is, 
that  the  assignment  in  this  case  is  unjust,  because  it  gives  a  pre- 
ference to  one  set  of  creditors  over  another  equally  meritorious ; 
and,  consequently,  as  no  power  to  execute  a  deed,  bestowing  such 
a  preference,  is  given,  either  expressly  or  by  necessary  implica- 
tion, to  the  board  of  directors,  by  the  Act  establishing  the  bank,  it 
is  not  competent  for  them  to  exercise  it. 

Although  it  may  be  true  generally,  in  the  abstract,  that  the 
creditors  of  a  person  or  corporation  are  equally  meritorious,  yet, 
owing  to  the  peculiar  circumstances  under  which  debts  may  be 
occasionally  created,  such  a  predicate  cannot  be  considered  altoge- 
ther correct ;  and  the  debtor  may  not  only  be  under  a  moral,  but  a 
legal  obligation,  if  unable  to  meet  the  payment  of  all  his  debts,  to 
give  a  preference.  For  instance,  one  debt  may  arise  from  the  cre- 
ditor's having  supplied  the  debtor  with  necessaries  for  himself  and 
his  family,  at  a  time  when,  from  adversity  and  misfortunes,  he  was 
deprived  of  the  means  of  procuring  them,  and  found  himself  even 
without  credit  adequate  to  the  end,  excepting  with  the  individual 
who  supplied  him,  upon  his  express  engagement  to  pay  the  debt  so 
created  before  all  others  which  he  owed  at  the  time,  and  created 
while  he  was  in  affluent  circumstances,  by  his  becoming  surety  for 
some  of  his  friends,  who  were  also  at  the  time  in  good  circumstances, 
from  which  he  derived  no  benefit  whatever.  Now  it  cannot  be  ques- 
tioned that  his  sense  of  gratitude  in  such  case,  as  well  as  a  sense 
of  justice,  would  lead  him  to  pay  the  first-mentioned  debt  in  pre- 
ference to  the  second,  if  unable  to  pay  all.  Indeed,  it  is  impossible 
to  believe  that  the  universal  sense  of  mankind  would  not  unite  in 
declaring  that  a  preference,  in  such  case,  would  be  perfectly  just 
and  right,  without  any  promise  having  been  made  to  give  a  pre- 
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ference.  So,  if  a  debtor,  at  the  time  of  creating  a  debt,  agrees  to 
give  subsequently,  in  case  he  fails  to  pay  it  on  a  particular  day 
fixed  for  that  purpose,  a  lien  on,  or  to  make  an  assignment  of  either 
a  part  or  the  whole  of  his  property,  it  cannot  be  doubted  that  he 
is  both  morally  and  legally  bound  to  do  so  if  he  fails  to  make  pay- 
ment agreeably  to  his  promise,  notwithstanding  it  may  have  the 
effect  of  enabling  the  creditor,  in  such  case,  to  obtain  payment  of 
the  whole  of  his  claim,  when,  by  reason  thereof,  the  other  creditors 
of  the  debtor  are  excluded  from  receiving  any  or  the  greater  part 
of  their  claims.  Although  a  bank  cannot  readily  become  a  debtor  as 
in  the  first  case  suggested,  yet  it  may  become  such  in  the  second  as 
readily  as  an  individual ;  and  in  many  others  that  might  be  men- 
tioned, where  the  reason  for  giving  a  preference  would  be  equally 
strong.  In  the  second  case,  it  is  very  apparent  that  a  bank  or  a 
corporation  would  be  as  clearly  and  as  strongly  bound  to  give  the 
preference,  by  executing  the  assignment  in  fulfilment  of  its  previous 
promise,  as  an  individual  would  be,  unless  it  could  be  shown  that 
it  was  restrained  from  doing  so  by  the  Act  creating  it.  But  in 
this  case,  although  there  are  some  restrictions  placed  on  the  bank 
by  the  Act  establishing  it,  yet  it  cannot  be  pretended,  or  at  most 
cannot  be  shown,  that  the  bank,  or  its  president  and  directors,  are 
either  expressly  or  impliedly  restrained  from  giving,  directly  or 
indirectly,  preferences  to  some  of  its  creditors  over  others.  And, 
not  being  restrained  in  this  respect  by  this  or  any  other  Act,  it 
must  be  deemed  to  have  the  same  power  to  make  a  distinction 
between  its  creditors,  and  to  give  preferences  to  some  of  them  over 
others,  that  any  natural  person  has.  That  the  latter  has  such 
power  is  not  denied,  but  admitted,  by  the  counsel  for  the  plaintiff. 

But,  supposing  the  bank  to  have  such  power,  it  seems  to  be 
objected,  that  it  cannot  be  exercised  by  the  board  of  directors 
without  their  having  some  direction  or  advice  from  the  stock- 
holders, showing  at  least  that  they  are  willing  it  should  be  exerted. 
This,  however,  does  not  appear  to  be  necessary  from  the  tenor,  or 
any  particular  provision  contained  in  the  Act  establishing  the 
bank.  It  is  true  that  general  meetings  of  the  stockholders,  for 
purposes  relative  to  the  bank,  are  contemplated  and  provided  for 
by  the  fourth  article  of  the  charter,  without,  however,  giving  to 
them,  at  such  meetings,  any  specific  power  or  control  to  be  exer- 
cised over  the  affairs  of  the  bank.  And  in  the  same  article  it  is 
directed  that  there  shall  be  a  general  meeting  of  the  stockholders 
on  the  first  Monday  of  January  every  year,  at  which  time  the 
directors  are  required  to  lay  before  such  meeting  a  general  and 
particular  statement  of  the  affairs  of  the  bank. 

Notwithstanding,  however,  such  general  meetings  are  to  be  held 
"for  purposes  relative  to  the  institution,"  without  specifying  these 
purposes,  yet  it  does  not  necessarily  follow,  that  the  stockholders, 
at  such  meetings,  may  exercise  any  immediate  and  direct  control 
or  authority  over  the  affairs  of  the  bank,  or  over  the  board  of 

v.  —  v* 
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directors  in  the  management  of  the  same.     It  may  frequently  be 
very  desirable  to  the  directors,  and  indeed  conducive  to  the  ad- 
vancement of  the  interest  and  prosperity  of  the  institution,  that 
they  should  have  an  opportunity  afforded  of  consulting  with  and 
receiving  from  the  stockholders  their  opinion  and  advice  in  rela- 
tion to  the  affairs  of  the  bank,  and  as  to  what  ought  to  be  done 
under  existing   circumstances,   in  respect   to   the   management 
thereof;  or  it  may  happen  that  the  stockholders  or  some  portion 
of  them  may  be  desirous,  from  many  and  various  causes,  to  have 
a  general  meeting,  in  order  to  inquire  and  consult  with  each  other, 
in  regard  to  the  affairs  of  the  bank,  and  the  management  of  the 
same  by  the  directors,  so  that  if  they,  or  at  least  a  majority  of 
them,  should  come  to  the  conclusion  that  the  state  and  condition 
of  the  bank  may  be  improved  by  any  change  in  the  management 
of  its  affairs,  then  they  may  advise  the  directors  thereof,  who, 
if  they  approve  of  the  change  suggested,  may  conduct  themselves 
accordingly.     This  I  take  to  be  the  utmost  that  the  stockholders 
can  do,  according  to  the  tenor  and  design  of  the  Act,  under  which 
they  must  all  act,  until  an  election  of  the  directors  shall  come 
around,  when  the  former,  if  dissatisfied  with  the  conduct  of  the 
latter  in  managing  the  affairs  of  the  bank,  may  turn  any  one  or 
more  or  the  whole  of  them  out  of  the  direction,  and  place  it  in 
other  hands,  which  they  may  think  will  be  more  likely  to  conform 
to  their  wishes  in  conducting  and  carrying  on  the  business  of  the 
institution.    This  seems  not  only  to  be  sufficient  to  satisfy  all  that 
was  intended  by  the  Act,  in  providing  for  general  meetings  of  the 
stockholders  to  be  held,  but  likewise  quite  as  much  as  can  be  use- 
ful, or  in  any  way  rendered  practicable.     Indeed  it  would  be 
utterly  impossible  for  the  stockholders,  personally,  to  carry  on  and 
conduct  the  business  of  such  an  institution,  which  requires  daily 
attention  and  action ;  and  hence,  of  necessity,  it  must  be  committed 
to  the  discretion  and  management  of  agents,  appointed  generally 
by  the  stockholders,  which  seems  to  be  the  most  that  they  can  do, 
towards  influencing  or  directing  the  management  of  its  concerns. 
To  extend  the  power  or  authority  of  the  stockholders  beyond  this, 
would  also  be  incompatible  with  the  third  section  of  the  Act  of 
their  incorporation,  which  expressly  directs  that  a  board  of  direc- 
tors shall  be  elected  and  organized  "for  the  management  of  the 
affairs  of  the  said  corporation"     And  the  president  and  directors, 
though  elected  by  the  stockholders,  are  constituted  the  agents  of 
the  corporation,  not  of  the  stockholders,  and  derive  all  their  autho- 
rity from  the  Act  or  charter.     Per  MARSHALL,  C.  J.,  in  The  Bank 
of  the  United  States  v.  Dandridge,  (12  Wheat.  113).     The  manage- 
ment and  direction  of  the  affairs  of  the  institution  are  committed 
to  them  by  the  express  terms  of  the  Act  of  incorporation.     They 
are  thereby  made  the  representatives  of  it,  and  they  alone  have 
the  power  to  manage  its  concerns,  and  are  left,  without  control, 
to  exercise  their  own  best  discretion  in  doing  so.     The  stockhold- 


March  1843.]  OF  PENNSYLVANIA.  247 

[Dana  v.  The  Bank  of  the  United  States.] 

ers,  therefore,  have  no  absolute  right  to  interfere  directly  with, 
and  to  exercise  any  immediate  control  over  the  directors  in  the 
management  of  its  affairs.  See  Commonwealth  v.  The  Trustees  of 
St.  Mary's  Church,  (6  Serg.  4*  Rawle  508).  But  still,  it  must  be 
understood,  that  being  but  agents,  at  most,  of  the  corporation,  the 
directors  cannot  exceed  the  authority  granted  to  them  by  the  Act 
of  incorporation,  or  if  they  do,  their  principal  will  not  be  bound 
thereby.  Salem  Bank  v.  Gloster  Bank,  (17  Mass.  29,  30) ;  Lincoln 
and  Kennebec  Bridge  v.  Richardson,  (1  GreenleafSl).  Here,  how- 
ever, no  excess  of  authority  appears  in  anything  that  has  been 
done,  unless  it  be  that  the  insolvency  of  the  bank,  the  instant  that 
it  took  place,  converted  all  the  property  and  effects  belonging  to 
it  into  a  trust  fund,  for  the  use  and  benefit  of  its  creditors  generally, 
and  thus  devested  the  board  of  directors  of  the  power  of  giving 
preferences  by  assigning  the  same,  or  any  portion  thereof,  to  a 
part  of  their  creditors,  for  the  purpose  of  securing  to  them  the 
payment  of  their  claims. 

This  doctrine,  however,  was  repudiated  by  the  Court  of  Errors 
in  the  State  of  Connecticut,  in  the  case  of  Catlin  v.  The  Eagle 
Bank,  (6  Conn.  233).  There  it  was  held  by  the  court,  that  the 
board  of  directors  of  the  Eagle  Bank,  though  the  bank  was  insol- 
vent at  the  time,  had  full  power,  not  only  to  assign  the  property 
of  the  bank  in  order  to  secure  the  payment  of  its  debts  generally, 
but  to  give  a  preference  by  mortgaging  the  real  estate  of  the 
bank,  and  assigning  sundry  promissory  notes  of  the  same,  to  the 
Savings  Bank,  as  security  for  the  payment  of  a  debt  owing  by 
the  former  to  the  latter.  Chief  Justice  HOSMER,  in  delivering 
the  opinion  of  the  court,  says  :  "  It  is  difficult  for  me  to  conceive, 
where  no  restraint  is  interposed  in  a  charter  of  incorporation,  on 
what  ground  the  general  authority  delegated  can  be  subjected 
to  exceptions,  or  fettered  by  restrictions,  from  which  an  individual 
and  a  mercantile  company  are  free,"  page  142.  In  accordance 
with  the  same  principle,  the  Court  of  Appeals  of  the  State  of 
Maryland  decided,  in  TJie  Union  Bank  of  Tennessee  v.  Ellicott, 
(6  Gill  4*  Johns.  363),  that  the  president  and  directors  of  the  Bank 
of  Maryland  had  full  power  to  provide  for  the  payment  of  the 
debts  of  the  institution,  by  executing  a  deed  conveying  all  the 
property  of  the  bank  in  trust  for  that  purpose.  And  in  the  State 
of  Maryland  v.  The  President  and  Directors  of  the  Bank  of  Mary- 
land, and  Ellicott  and  others,  (Ibid  206),  the  same  court  held  the 
opinion,  that  an  individual  debtor,  in  failing  circumstances,  might 
prefer  one  creditor  to  another  by  a  transfer  of  his  property  made 
in  good  faith;  and  that  a  corporation  or  bank  might  do  the  same. 
Chief  Justice  BUCHANAN,  in  delivering  the  opinion  of  the  court, 
observes :  "  No  satisfactory  reason  has  been  advanced,  and  none 
is  perceived  why  a  corporation,  in  failing  circumstances,  unless 
restrained  by  some  express  provision  in  the  charter  of  incorpora- 
tion, which  is  not  the  case  here,  may  not  assign  its  property  to 
trustees,  for  the  benefit  of  either  preferred  creditors,  or  all  its 


248  SUPREME  COURT  [Philadelphia 

[Dana  v.  The  Bank  of  the  United  States.] 

creditors  equally,  as  well  as  an  individual  in  insolvent  circum- 
stances. The  same  relation  of  debtor  and  creditor  subsists  in  the 
one  case  as  in  the  other."  All  that  is  said  here,  in  respect  to 
what  a  corporation  may  do,  is  peculiarly  applicable  to  a  corpora- 
tion created  for  the  purposes  of  trading  and  banking,  where  the 
business  consists  chiefly  of  buying  and  selling  bills  of  exchange, 
and  drafts  or  checks,  and  in  discounting  bills  and  notes,  by  means 
whereof  it  either  becomes  a  creditor  or  debtor,  which  makes  it 
necessary  for  it  to  attend  to  the  payment  and  receipt  of  all  debts 
created,  in  the  course  of  such  dealing,  as  they  shall  fall  due.  It 
is  easy  to  perceive  that  the  success  of  its  business  must  depend 
entirely  upon  the  punctuality  and  promptitude  with  which  it  meets 
all  its  engagements.  Hence  the  very  object  and  design  for  which 
such  a  corporation  is  established,  renders  it  indispensably  neces- 
sary that  it  should  have  as  complete  and  absolute  a  right,  at  all 
times,  to  dispose  of  and  transfer  its  property  and  effects  for  the 
purpose  of  paying  or  securing  the  payment  of  its  debts,  or  of  giv- 
ing, as  has  been  done  in  this  instance,  a  part  of  its  property  and 
effects  to  secure  the  payment  of  certain  debts  only  as  any  indi- 
vidual or  mercantile  company  has  or  have.  Hence  also  the  Bank 
of  the  United  States  in  this  case,  if  it  had  not  had  any  express 
power  granted  to  it,  by  the  Act  of  its  incorporation,  to  dispose  of 
and  assign  its  property  for  the  purpose  of  securing  and  making 
payment  of  its  debts,  either  in  part  or  in  whole,  as  the  occasion 
might  seem  to  require  in  the  judgment  of  the  board  of  directors, 
would  have  had  such  power  by  necessary  implication,  from  the 
very  nature  of  its  business,  unless  it  were  expressly  restrained  by 
its  Act  of  incorporation,  which  is  not  alleged  or  even  pretended. 
Seeing  then  that  the  Bank  of  the  United  States  was  invested  with 
full  power  to  do  all  that  was  done,  or  intended  to  be  done,  in  this 
case,  and  that  it  necessarily  appertained  to  the  management  of 
the  affairs  of  the  bank,  it  follows  as  an  inevitable  consequence,  as 
has  been  clearly  shown  above,  that  it  belonged  to  the  president 
and  directors  and  to  them  alone  to  do  it,  as  also  to  determine  on 
the  propriety  of  its  being  done. 

Having  shown  that  the  board  of  directors  had  capacity  and 
full  power  to  execute  the  deed  in  question,  it  remains  to  notice 
some  objections  of  a  minor  character,  which  have  been  taken 
and  are  involved  in  the  second  question  mentioned  in  the  outset. 
The  first  is,  that  the  deed  contains  a  reference  to  two  sche- 
dules, making  them  constituent  parts  thereof,  as  bearing  even 
date  with  the  deed,  whereas  the  schedules  annexed  to  the  deed 
are  without  date.*  It  is  therefore  objected  that  they  cannot  be 
the  same  referred  to  in  the  deed ;  and  without  the  proper  sche- 
dules the  deed  is  imperfect  and  can  be  of  no  avail.  And  even 
if  in  point  of  fact  the  schedules  be  the  same  that  were  intended 
to  be  referred  to  in  the  deed  for  the  purpose  of  making  them 
parts  thereof,  no  evidence  exists  to  establish  the  fact,  except 
that  of  parol,  which  cannot  be  received,  as  is  alleged,  without 
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entrenching  upon  the  statute  against  frauds.  We  do  not  concur 
in  the  view  taken,  nor  yet  in  the  inference  drawn  by  the  learned 
counsel  for  the  plaintiff,  of  and  from  the  circumstance  of  there 
being  no  date  actually  written  on  each  or  either  of  the  schedules, 
that  they  are  therefore  necessarily  to  be  taken  as  different  from 
the  schedules  intended  to  be  annexed  to  the  deed  or  parts  of  it. 
It  is  certainly  wholly  unnecessary  that  any  date  should  be  written 
on  a  schedule  in  such  case ;  and  without  its  being  done,  it  will  be 
taken  to  be  of  the  same  date  with  the  deed  to  which  it  is  annexed, 
so  far  as  the  date  may  be  of  any  importance.  And  where  the  sche- 
dule, in  every  other  respect,  appears  to  meet  the  requisition  and 
description  contained  of  it  in  the  deed,  and  to  have  been  annexed 
to  the  deed  at  the  time  of  its  execution,  it  would  not,  perhaps,  be 
straining  the  matter  too  far  to  say  that  the  words  "  bearing  even 
date  herewith,"  were  inserted  for  the  purpose  of  making  it  known 
that  the  schedule  was  made  of  the  same  date  with  the  deed.  But 
as  it  is  not  usual  to  place  a  date  upon  a  schedule,  in  such  case, 
and  in  no  case  requisite,  the  most  natural  conjecture  would  seem 
to  be,  that,  though  called  for  by  the  deed,  it  was  omitted  from 
inadvertance  merely,  unless  something  more  were  shown  tending 
to  raise  a  contrary  conclusion.  Besides,  if  it  were  necessary  to 
show  by  evidence  aliunde,  that  the  schedules,  in  this  case,  were 
the  same  that  were  intended  to  be  attached  to  the  deed  at  the  time 
of  its  execution,  so  as  to  become  parts  of  it,  parol  evidence,  it  is 
conceived,  would  be  admissible  for  such  purpose.  To  receive  it 
would  not  militate  against  the  statute  of  frauds ;  because  it  would 
not  add  to,  alter,  or  diminish,  in  the  slightest  degree,  anything  that 
had  been  written,  or  be  supplying  anything  that  ought  to  have 
been  reduced  to  writing  between  the  parties,  in  order  to  give  effi- 
cacy and  effect  to  their  intention  and  design. 

The  second  objection  is  against  the  probate  of  the  deed,  because 
not  signed  by  the  subscribing  witness  to  the  deed,  who  appeared 
before  the  mayor  of  the  city  of  Philadelphia,  and  upon  his  oath 
made  proof  of  the  execution  of  it,  without  subscribing  his  name  to 
the  probate  so  made,  which  is  certified  by  the  mayor  under  his 
hand  and  the  seal  of  his  office,  to  have  been  made  by  the  trustees. 
A  signing  by  the  witness  is  not  required  by  the  Acts  of  Assembly 
authorizing  the  probate  of  the  execution  of  such  deeds  to  be  made 
before  certain  officers ;  neither  is  it  the  universal  practice  so  to  do. 
And  where  the  execution  of  deeds,  instead  of  being  proved,  is 
acknowledged  by  the  grantors  before  a  proper  officer,  the  acknow- 
ledgment is  never  signed  by  such  grantors.  A  certificate  of  its 
having  been  done,  from  the  officer  under  his  hand  and  the  seal  of 
his  office,  if  he  has  one,  is,  and  always  has  been  deemed  sufficient. 
Indeed,  I  am  not  aware  that  a  certificate  of  the  acknowledgment 
of  a  deed  ever  was  excepted  to,  because  not  signed  by  the  party 
who  made  the  deed  and  the  acknowledgment  of  its  execution.  We 
are  of  opinion  the  objection  is  not,  and  cannot  be  sustained, 
v.  — 32 
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A  third  objection  is,  that  the  deed  contains  an  express  reserva- 
tion of  the  surplus  to  the  bank,  which  may  remain  after  paying 
the  debts,  for  the  payment  of  which  the  assignment  was  made. 
If  no  provision  of  the  kind  had  been  inserted  in  the  deed,  the  law, 
by  its  operation,  would  have  given  and  secured  to  the  bank  any 
such  surplus.  It  would  therefore  be  singularly  strange,  that  an 
express  provision,  in  exact  accordance  with  what  the  law  would 
have  done  without  it,  should  be  made  a  fatal  objection  to  the 
validity  of  the  deed.  It  is  admitted  by  the  counsel  for  the  plain- 
tiff, that  this  objection  would  be  unavailing  against  the  deed  of 
assignment  executed  for  a  like  purpose  by  an  individual.  But  it 
is  contended,  that  in  the  case  of  a  banking  corporation,  in  failing 
circumstances,  as  here,  where  the  property  assigned  appears, 
according  to  the  estimate  made  of  it  by  the  corporation  itself,  to 
exceed  the  amount  of  the  debts  to  be  paid  by  means  of  it  fifty  per 
cent.,  and  upwards,  it  would,  in  effect,  as  is  alleged,  if  such  an 
assignment  were  permitted  to  avail,  be  locking  up  upwards  of  two 
and  a  half  millions  of  property  belonging  to  the  bank  in  the  hands 
of  the  trustees,  named  in  the  deed,  from  the  other  creditors  of  the 
bank,  instead  of  permitting  the  other  creditors  to  come  on  it  in  the 
hands  of  the  trustees  without  delay.  But,  according  to  the  terms 
of  the  deed  of  assignment,  the  property  passed  thereby  must  be 
considered  as  pledged  merely  for  the  payment  of  the  debts,  or 
post-notes,  mentioned  in  the  deed,  accompanied  with  a  power  to 
the  trustees  to  convert  it  as  soon  as  practicable  into  money,  and 
therewith  pay  the  holders  of  said  notes,  unless  the  assignors  shall 
redeem  it  before  this  can  be  done,  by  paying  the  notes  for  which 
it  was  pledged.  The  property  assigned  appearing  thus  to  be  a 
pledge,  connected  with  a  power  given  to  the  trustees  to  sell  it,  if 
not  redeemed,  was  placed,  at  all  times,  within  the  reach  of  the 
other  creditors,  who  could,  if  they  had  thought  there  was  any- 
thing to  be  made  out  of  it,  towards  paying  their  debts,  have 
redeemed  it,  by  paying  the  debts  for  which  it  was  pledged,  and 
have  had  it  taken  in  execution  and  sold,  and  after  reimbursing 
themselves  the  money  paid  for  its  redemption,  out  of  that  arising 
from  the  sale,  have  applied  the  surplus  to  the  payment  of  their 
own  debts.  1  Bro.  Mr.,  tit.  Pledges,  pi.  24.  But  admitting,  as  it 
has  been,  that  a  similar  deed,  executed  for  the  like  purpose  by  an 
individual,  would  be  valid,  seems  to  be  giving  up  the  objection; 
for  no  satisfactory  reason  has  been,  and,  as  it  appears  to  me,  none 
can  be  advanced  for  making  a  distinction  between  the  two  cases. 

A  fourth  objection  made  to  the  validity  of  the  deed  is,  that  it 
contains  a  proviso  "  that  the  trusts  therein  and  thereby  created 
shall,  if  practicable,  be  settled  and  closed  within  two  years  from 
its  date ;  and  if  it  shall  so  happen  that  at  the  expiration  of  the  said 
period  the  same  shall  not  be  settled  and  closed,  and  any  portion 
of  the  said  post-notes  shall  remain  unpaid,  then  the  said  party  of 
the  second  part  (the  trustees)  or  the  survivors  of  them,  or  the 
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heirs,  executors  or  administrators  of  the  survivor  shall,  within  six 
months,  proceed  to  sell  all  the  remaining  estate,  effects,  rights  and 
credits  belonging  to  the  trust,  or  so  much  thereof  as  may  be  neces- 
sary to  complete  the  payment  of  the  said  post-notes,  principal  and 
interest,  unless  dispensed  therefrom  by  the  express  authority  in 
writing  of  the  said  party  of  the  first  part,  their  successors  or 
assigns,  and  a  majority,  in  number,  of  the  banks  thereinbefore 
mentioned ;"  and  that  this  provision  is  repugnant  to  the  Acts  of 
Assembly  made  in  this  behalf,  and  to  the  decision  of  this  court, 
made  in  the  case  of  Sheerer  v.  Lautzerheizer,  (6  Watts  543).  In 
that  case  the  deed  of  trust  was  made  on  the  llth  of  December 
1832,  and  the  trustee,  by  its  terms,  was  not  required  or  directed 
to  pay  anything  out  of  the  trust  fund  towards  discharging  the 
debts  until  the  1st  day  of  January  1834;  so  that,  by  the  terms  of 
the  deed,  he  was  not  liable  to  be  called  on  to  pay  over,  or  to  dis- 
tribute any  moneys  that  might  be  in  his  hands,  arising  from  a 
sale  made  of  the  trust  property,  for  more  than  a  year  after  the 
date  or  execution  of  the  deed.  This  was  considered  contrary  to 
the  Acts  of  Assembly  on  the  subject,  which  authorize  the  courts, 
at  any  time  after  a  year  from  the  date  of  the  assignment,  upon 
the  application  of  any  one  interested,  to  cite  the  trustee  to  settle 
and  close  his  trust  account,  if  he  has  not  done  so,  or  otherwise 
show  good  cause  why  it  cannot  be  done.  But,  in  the  case  before 
us,  it  is  manifest  that  the  two  years,  or  two  years  a*nd  six  months, 
were  not  introduced  for  the  purpose  of  favouring  the  trustees,  or 
putting  off  their  liability  to  account  and  pay  over  moneys  received 
by  them  from  the  trust  property,  to  the  holders  of  the  post-notes, 
for  any  length  of  time  after  a  sufficient  sum  shall  have  been 
received  by  them,  to  make  a  dividend  of  it  among  those  entitled 
to  receive  it.  This  is  demonstrated  by  another  clause  in  the  deed, 
which  expressly  requires  the  trustees,  "  from  time  to  time,  as  often 
as  they  shall  have  moneys  in  hand  of  sufficient  amount  for  a  divi- 
dend, to  divide  and  distribute  the  same  rateably  and  equally  in 
and  towards  the  payment  of  the  said  post-notes,  whether  the  same 
be  due  or  not  due,  and  the  interest  accrued  thereon,  so  that  all 
and  each  may  participate  rateably  and  alike  in  every  such  divi- 
dend, until  the  same  post-notes  and  interest  shall  be  fully  paid  off 
and  discharged."  It  is  clear,  therefore,  from  the  whole  of  the  deed 
taken  together,  that  it  is  the  duty  of  the  trustees  to  convert  the 
trust  property  into  money,  or  at  least  so  much  of  it  as  may  be 
necessary  to  take  up  the  post-notes  as  soon  as  practicable,  and 
from  time  to  time,  as  they  shall  receive  money  for  that  purpose,  to 
pay  it  over  without  delay;  so  that  there  is  nothing  in  the  deed  to 
protect  them  from  being  cited,  at  any  time  after  the  lapse  of  a 
year  from  the  date  of  it,  to  appear  before  the  proper  court  to  settle 
their  trust  account.  The  fourth  objection,  therefore,  is  not  sus- 
tained. 

A  fifth  objection,  which  is  the  last  that  remains  to  be  noticed, 
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is,  that  the  deed  was  executed  on  the  1st  of  May  1841,  in  order  to 
evade  the  provisions  of  two  Acts  of  Assembly,  which  were  then 
about  being  passed,  and  were  actually  passed  afterwards  on  the 
4th  and  5th  days  of  the  same  month.  It  certainly  cannot  be  pre- 
tended that  an  Act  of  the  Legislature  is  to  be  regarded  as  a  rule 
by  which  men  or  corporations  shall"  be  bound  or  governed  in  their 
intercourse  and  transactions  with  one  another,  before  it  has  come 
into  existence.  It  would  be  most  singularly  strange,  as  also  un- 
just, if  it  did,  unless  men  were  to  be  gifted  with  the  faculty  of 
diving  into  futurity,  and  thus  made  acquainted  with  what  is  to 
come,  as  well  as  that  which  has  past.  Otherwise  they  would  be 
liable  to  be  punished  for  transgressing  laws  of  which  it  was  abso- 
lutely impossible  that  they  could  have  any  knowledge,  as  they 
were  not  in  being.  A  man  may  have  reason  to  believe  that  a 
certain  law  will  be  enacted  by  the  Legislature,  but  until  it  has 
passed  through  and  received  the  approbation  and  sanction  of  its 
several  branches,  he,  or  any  other  person,  is  not  bound  to  regard 
it  as  a  law  or  rule  by  which  he  is  obliged  to  govern  himself;  nor 
is  he  bound  to  forbear  or  abstain  from  doing  that  which  it  is  law- 
ful for  him  to  do  as  the  law  then  is,  merely  because  he  has  reason 
to  believe  that  the  Legislature  are  about  to  enact  a  law  that  will 
make  it  unlawful  for  him  to  do  it  or  the  like  thing  after  the  enact- 
ment has  taken  place.  It  is  impossible,  in  the  nature  of  things, 
that  an  act  can  be  pronounced  unlawful,  and  therefore  void,  if  not 
done  in  violation  of  any  law  in  force  at  the  time.  This  objection 
is,  therefore,  without  even  the  shadow  of  a  foundation  to  sup- 
port it. 

Motion  for  judgment  against  the  garnishees  denied. 


Haas  against  Evans. 

If  the  jury  be  irregularly  sworn  by  the  inadvertence  or  fault  of  both  parties 
and  the  verdict  rendered  without  objection  against  two,  one  of  whom  had  not 
appeared,  this  court  will  correct  the  irregularity  without  ordering  another  trial, 
where  they  can  do  it  consistently  with  the  merits. 

ERROR  to  the  Common  Pleas  of  Montgomery  county  in  which 
an  action  of  ejectment  was  brought  by  Robert  Evans  against 
Sarah  Haas  and  Hannah  Hepler,  and  a  verdict  and  judgment 
were  rendered  for  the  plaintiff  for  a  portion  of  a  lot  containing  18 
acres  and  141  perches.  The  facts  of  the  case  are  sufficiently 
stated  in  the  opinion  of  the  court. 
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The  case  was  argued  by 

Freedley,  for  the  plaintiff  in  error,  and 
Sterigere  and  Mallery,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — There  is  nothing  in  this  case  which  requires 
notice,  except  one  point  which  arises  on  the  pleadings  and  verdict. 
This  ejectment  was  brought  by  Robert  Evans  against  Sarah  Haas 
and  Hannah  Hepler,  and  the  writ  was  returned  served  on  Sarah 
Haas  alone  and  not  on  Hannah  Hepler.  The  plaintiff  declared 
against  Sarah  Haas  alone,  who  pleaded  not  guilty.  Afterwards 
the  cause  was  called  on  for  trial  and  the  jury  sworn  to  try  the 
issue  joined  between  Robert  Evans,  plaintiff,  and  Sarah  Haas  and 
Hannah  Hepler,  defendants,  and  the  verdict  and  judgment  were 
for  the  plaintiff  for  certain  shares  of  the  lot,  and  this  is  now 
assigned  for  error. 

Unless  the  counsel  be  considered  as  appearing  for  both  defend- 
ants and  the  verdict  can  thus  be  established,  it  is  plain  that  the 
swearing  of  the  jury  and  rendering  a  verdict  against  Hannah 
Hepler  was  irregular ;  and  had  the  objection  been  made  at  the 
time  and  the  court  overruled  it,  we  should  be  compelled  to  reverse 
the  whole  proceeding  and  send  the  parties  back  to  another  trial. 
But  the  appearance  for  both  is  disavowed,  and  the  irregularity 
evidently  took  place  from  the  inadvertence  of  the  counsel,  whose 
duty  it  was  to  see  that  the  suit  was  conducted  properly.  The 
defendants'  counsel  may  be  considered  as  much  in  fault  (if  there 
be  any  fault  at  all)  as  the  plaintiff's,  in  not  having  the  jury  sworn 
correctly,  and  if,  as  it  would  seem,  there  was  no  fault  on  either 
side,  neither  ought  now  to  be  allowed  to  take  advantage  of 
an  accidental  informality  occasioned  by  their  own  inadvertence, 
if  the  judgment  can  be  so  modified  as  to  do  justice.  The  correc- 
tion of  the  error  can  make  no  difference  to  Sarah  Haas,  for  she  is 
the  real  party,  and  on  the  merits  the  verdict  was  rightly  against 
her,  and  the  case  ought  not,  if  it  can  be  avoided,  to  be  unneces- 
sarily sent  back  for  another  trial,  in  order  to  produce  the  same 
result :  and"  as  to  Hannah  Hepler,  she  will  be  relieved,  if  she  be 
exempted  from  the  consequences  which  might  result  to  her  by  the 
rendering  a  judgment  against  her.  This,  we  think,  is  called  for 
by  the  justice  of  the  case,  and  may  be  done  by  affirming  the  judg- 
ment as  to  Sarah  Haas  and  reversing  it  as  to  Hannah  Hepler,  on 
the  ground  that  as  to  her,  by  the  inadvertence  of  all  parties,  the 
jury  were  irregularly  sworn,  and  judgment  rendered. 

Judgment  as  to  Sarah  Haas  affirmed,  and  as  to  Hannah  Hepler 
reversed. 

v.  —  w 
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Nyce's  Estate. 

Testator  by  his  will  ordered  that  of  the  money  in  his  house  or  due  him  on  obli- 
gation at  his  decease,  his  executors  should  put  the  sum  of  £500  on  interest  to  be 
well  secured,  and  that  his  wife  might  draw  the  interest  thereof  annually  during 
her  natural  life,  and  then  over.  They  invested  that  sum  in  stock  of  the  Bank  of 
the  United  States,  which  depreciated  during  the  life  of  the  widow  and  afterwards, 
so  that  it  was  nearly  lost.  Held,  that  the  executors  were  liable  to  the  legatees 
over  for  the  loss. 

A  guardian  of  minor  children  entitled  to  part  of  such  legacy,  by  merely  giving 
an  opinion  that  it  was  a  safe  investment,  and  purchasing  it  for  the  executors,  but 
not  assenting  thereto,  does  not  exonerate  the  executors  from  liability  for  the  por- 
tion of  such  minor  children  in  the  legacy. 

Besides  the  general  introductory  clause,  the  will  proceeded,  "  As  also  my 
household  furniture  to  be  at  her  own  disposal  which  I  may  have  at  my  decease, 
and  the  remainder  of  my  personal  estate,  if  any  shall  be,  not  hereinbefore  or 
hereinafter  specified,  to  be  equally  divided  to  and  among  my  grandchildren,  share 
and  share  alike,  excepting  what  is  herein  reserved  and  bequeathed."  Held,  that 
the  surviving  grandchildren  after  the  widow's  death  took  the  £500,  and  the  tes- 
tator did  not  die  intestate  as  to  it. 

THIS  was  an  appeal  by  James  Everhart,  John  Templin  and 
Levi  Nyce,  executors  of  John  Nyce,  deceased,  from  the  decree  of 
the  Orphans'  Court  of  Chester  county  on  the  settlement  of  their 
accounts. 

John  Nyce  died  in  1826,  leaving  a  will  dated  in  1825,  by  which 
he  made  the  following  devises  and  bequests  :  "  As  for  what  worldly 
estate  wherewith  it  hath  pleased  God  to  bless  me  with  in  this  life, 
I  give  and  dispose  of  the  same  as  followeth ;  and  first  that  my  just 
debts  and  funeral  expenses  be  paid  as  soon  as  conveniently  may 
be  after  my  decease  out  of  my  personal  estate.  Second,  I  give 
and  bequeath  unto  my  grandson,  Levi  Nyce,  $100  lawful  money 
out  of  my  personal  estate,  immediately  after  my  decease :  and 
further,  I  do  order  of  what  money  in  my  house  or  money  indue 
me  on  obligation  or  otherwise  at  my  decease,  that  my  executors 
put  the  sum  of  £500  on  interest  to  be  well  secured,  and  so  that 
my  well-beloved  wife  may  draw  the  interest  thereof  annually 
during  her  natural  life,  as  also  my  household  furniture  to  be  at 
her  own  disposal,  which  I  may  have  at  my  decease — and  the 
remainder  of  my  personal  estate,  if  any  shall  be,  not  hereinbefore 
nor  hereinafter  specified,  to  be  equally  divided  to  and  among  my 
grandchildren,  share  and  share  alike,  excepting  what  is  herein 
reserved  and  bequeathed."  He  then  gave  his  wife  various  privi- 
leges in  rooms,  grain,  fruit,  &c.,  out  of  his  farm ;  two  lots  of 
ground  particularly  described,  for  the  use  of  his  grandson,  Samuel 
Nyce,  and  the  residue  of  his  lands  to  his  grandsons,  Levi  and 
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William  Nyce,  to  be  particularly  laid  off.  He  made  various  other 
provisions  as  to  his  real  estate,  and  gave  a  legacy  of  $100  to  his 
daughter,  payable  out  of  his  personal  estate,  and  made  the  above- 
named  persons  executors.  He  subsequently  made  a  codicil,  recit- 
ing that  "  whereas,  I  have,  by  said  will,  bequeathed  my  household 
furniture  to  my  well-beloved  wife  to  be  at  her  own  disposal,  the 
which  I  do  now  revoke,  and  it  is  now  my  will  that  she  shall  have 
the  use  of  them  during  her  natural  life,  and  that  after  her  decease, 
that  they  be  equally  divided  among  my  grandchildren,  share  and 
share  alike." 

Two  questions  arose  in  the  court  below.  1.  Whether  the  execu- 
tors were  responsible  for  the  sum  of  £500  which  they  had  invested 
in  the  year  1829  in  stock  of  the  Bank  of  the  United  States,  and 
which  had  since  depreciated  so  as  to  be  of  little  or  no  value.  2. 
Whether  the  testator  died  intestate  as  to  this  sum  of  £500,  the 
interest  of  which  was  to  be  paid  to  his  widow  during  her  life,  or 
whether  it  passed  under  the  will. 

The  facts  and  circumstances  of  the  case  are  fully  stated  in  the 
opinion  of  the  court  below,  delivered  by  BELL,  President,  which 
was  as  follows : 

The  testator  by  his  last  will,  proved  November  27th  1826,  devised 
inter  alia  as  follows :  "  I  do  order  of  what  money  in  my  house  or 
indue  me  on  obligation  or  otherwise  at  my  decease,  that  my  exe- 
cutors put  the  sum  of  £500  on  interest,  to  be  well  secured,  and  so 
that  my  well-beloved  wife  may  draw  the  interest  thereof  annually 
during  her  natural  life,"  &c.,  and  appointed  the  accountants,  exe- 
cutors. 

After  the  death  of  the  testator  and  pending  the  life  of  the  widow, 
in  the  year  1829,  the  executors  vested  the  sum  of  £500  in  shares 
of  the  capital  stock  of  the  Bank  of  the  United  States,  a  banking 
company  incorporated  by  Act  of  Congress.  This  investment  was 
made  with  the  approbation  of  Samuel  Shafer,  guardian  of  three  of 
the  grandchildren  of  the  testator,  who,  with  others,  were  entitled 
to  the  principal  sum  after  the  death  of  the  widow.  Mr  Shafer 
testifies  that  he  considered  it  a  safe  investment  at  the  time,  and  in 
fact  made  the  purchase  at  the  request  of  the  executors,  but  adds, 
that  he  did  not  consider  he  was  assuming  any  responsibility  by 
recommending  the  investment.  During  the  lifetime  of  the  widow, 
the  value  of  this  stock  greatly  depreciated  and  has  continued  to 
depreciate,  so  that  at  this  time  it  is  worth  very  little  if  anything. 
The  widow  being  dead,  the  parties  in  interest  have  called  on  the 
executors  to  account,  and  under  exceptions  filed  to  the  report  of 
auditors,  who  charged  them  with  the  whole  amount  laid  out  in 
the  purchase  of  these  shares,  the  question  is  presented  whether, 
under  the  circumstances,  these  trustees  are  liable  to  make  good 
the  loss  which  has  happened  from  the  fall  of  this  stock. 

It  is  said  to  be  the  harshest  demand  that  can  be  made  in  equity, 
to  compel  a  trustee  to  make  up  a  deficiency,  where  the  money  has 
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not  come  into  his  hands.  In  such  a  case,  equity  will  not  charge 
him  unless  he  has  been  guilty  of  negligence  so  gross  as  almost 
amounts  to  fraud.  Pirn  v.  Downing,  (11  Serg.  fy  Rawle  66); 
Johnson's  Appeal,  (12  Serg.  fy  Rawle  317) ;  Konigmacher's  Appeal, 
(1  Penn.  Rep.  213).  If  he  exercise  so  much  caution  in  respect  to 
the  trust  fund,  as  a  prudent  man  would  in  regard  to  his  own 
money,  and  a  loss  happen,  equity  will  excuse  him.  But  all  the 
authorities  distinguish  between  such  a  case  and  that  where  the 
trustee  has- actually  received  the  fund.  He  is  then  bound  care- 
fully to  secure  the  money  which  comes  to  his  hands,  and  if  he 
fail  to  do  so,  and  a  loss  happens,  he  is  responsible.  What  shall  be 
such  apparently  adequate  security  as  will  excuse  a  trustee,  has 
been  the  subject  of  some  diversity  of  opinion ;  but  it  now  seems 
to  be  agreed  that  the  personal  security  of  an  individual  is  insuffi- 
cient, Ryder  v.  Bickerton,  cited  in  Walker  v.  Symonds,  (3  Sw.  81. 
note  a) ;  Jldye  v.  Feuilleteau,  (I  Cox  25 ;)  Holmes  v.  Dring,  (2  Cox 
1) ;  Pirn  v.  Downing  ;  King  v.  King,  (3  Johns.  Ch.  Rep.  552);  Smith 
v.  Smith,  (4  Johns.  Ch.  Rep.  281),  unless  the  trustee  be  authorized 
by  the  instrument  creating  the  trust  to  lend  on  such  security : 
and  it  is  settled,  in  England,  that  a  trustee  may  not  invest  the 
trust  fund  in  the  stock  of  any  private  company,  as  South  Sea 
Stock,  Bank  Stock,  &c. ;  for  the  capital  depends  upon  the  manage- 
ment of  governors  and  directors,  and  is  subject  to  losses,  Lewin 
on  Trusts  308),  and  because  chancery  does  not  lay  out  or  leave 
property  in  bank  stock ;  and  what  the  court  will  decree,  it  expects 
from  trustees  and  executors.  Howe  v.  Earl  of  Dartmouth,  (7  Fez. 
150).  And  it  is  said,  that  in  the  absence  of  any  express  power  to 
do  otherwise,  the  only  unobjectionable  investment  is  in  one  of  the 
government  or  bank  annuities :  for  here,  as  the  directors  have 
nothing  to  do  with  the  principal,  but  merely  superintend  the  pay- 
ment of  the  dividends  and  interests  till  such  time  as  the  govern- 
ment may  pay  off  the  capital,  it  is  not  in  their  power  by  mis- 
management or  speculation  to  hazard  the  property  of  the  share- 
holder. Per  Lord  HARDWICK,  in  Trafford  v.  Boehm,  (3  Atk.  444). 
The  recent  history  of  banking  in  this  country  shows  the  value  of 
this  reason,  and  almost  compels  us  to  the  conclusion  that  here,  as 
it  seems  to  be  considered  there,  the  capital  stock  of  a  bank  is  little, 
if  any  better  than  the  mere  personal  security  of  an  individual. 

The  general  rule  in  the  English  Chancery  is,  that  a  trustee  will 
be  protected  only  where  he  invests  in  such  securities  as  the  court 
would  decree  on  application.  So  far  has  this  rule  been  extended, 
that  it  has  been  questioned  whether  it  was  safe  for  an  executor  to 
lay  out  money  on  a  real  security,  and  one  that  there  was  no  ground 
at  the  time  to  suspect,  Brown  v.  Litton,  (1  P.  Wms.  141) ;  though 
the  better  opinion  seems  to  be,  that  he  would  be  protected  in  case 
of  loss.  Knight  v.  Earl  of  Plymouth,  (1  Dick.  126) ;  Pocock  v.  Red- 
dington,  (5  Fez.  800).  To  invest  our  Orphans'  Courts  with 
a  power  of  direction  similar  to  that  exercised  by  Chancery, 
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it  is  enacted  by  the  Acts  of  the  18th  February  1824,  and  29th 
March  1832,  that  wherever  an  executor,  administrator,  guardian 
or  trustee,  has  in  his  hands  any  money,  the  principal  or  capital 
whereof  is  to  remain  for  a  time  in  his  possession,  or  under  his  con- 
trol, and  the  interest,  profits  or  income  thereof  only  is  to  be  paid 
away,  such  trustee  may  present  his  petition  to  the  Orphans'  Court 
of  the  proper  county,  stating  the  circumstances  of  the  case,  and 
the  amount  or  sum  of  money  which  he  is  desirous  of  investing : 
whereupon  it  shall  be  lawful  for  the  court,  upon  hearing  and  due 
proof  of  the  circumstances,  to  make  an  order  directing  the  invest- 
ment of  the  said  money  in  the  stock  or  debt  of  the  United  States, 
or  in  the  debt  of  the  Commonwealth  of  Pennsylvania,  or  in  the 
debt  of  the  city  of  Philadelphia,  or  in  real  security ;  and  in  case 
the  money  be  invested  in  conformity  with  such  direction,  the 
trustee  shall  be  exempted  from  all  liability  for  loss  on  the  same,  in 
like  manner  as  if  the  investment  had  been  made  in  conformity  with 
a  similar  direction  in  the  wills  or  other  instruments  creating  the 
trust,  or  by  a  law  of  this  State. 

It  is  not  now  necessary  to  decide  whether,  since  the  enactment 
of  these  statutes,  a  trustee,  with  general  authority,  would  be  jus- 
tified in  loaning  the  trust  fund  on  any  other  security  than  those 
pointed  out  in  the  Acts,  as  I  am  of  opinion  that  the  will  of  John 
Nyce  conferred  on  the  accountants  only  a  limited  or  restricted 
power  as  to  the  nature  of  the  security  on  the  faith  of  which  they 
were  to  put  out  the  fund  of  £500.  If  this  -be  so,  and  they  have 
selected  a  security  of  a  different  nature,  it  is  not  denied  but  that 
they  did  so  on  their  own  responsibility,  and  at  their  own  risk,  and 
must  suffer  for  the  loss  which  has  ensued. 

In  endeavouring  to  ascertain  the  intention  of  the  testator  in  that 
part  of  the  will  under  consideration,  we  must  take  the  language 
used  in  its  common  and  ordinary  acceptation — in  that  sense  in 
which  it  is  received  by  the  mass  of  the  community  in  which  the 
testator  resided.  The  money  was  to  be  put  "  on  interest,  to  be 
well  secured,  so  that  my  well-beloved  wife  may  draw  the  interest 
thereof  annually."  When  it  is  recollected  that  in  our  agricultural 
districts,  and  among  our  farmers,  the  phrase  "  putting  out  money 
at  interest"  means  to  loan  money  at  the  legal  rate  of  interest,  on 
the  security  of  a  mortgage  or  judgment,  and  when  any  other 
mode  of  investment  is  contemplated,  a  different  phraseology  is 
employed,  we  cannot  but  understand  the  testator  to  have  had  in 
his  mind's  eye  a  loaning  on  real  estate,  and  in  no  other  mode.  It 
was  to  be  "  at  interest,"  and  every  one  understands  this  to  mean 
"  legal  interest :"  it  was  to  be  "  well  secured,"  and  we  all  know 
what  is  meant  by  this  term  in  the  apprehension  of  our  farmers, 
unengaged  in  speculation,  trade  or  manufactures ;  and  this  interest 
was  to  be  received  by  his  widow  annually,  according  to  the  usual 
and  almost  universal  practice  in  the  country,  of  stipulating  for  the 
payment  of  interest  of  money  loaned  on  bond  or  mortgage.  But 
v.  —  33  w  * 
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it  has  been  ingeniously  argued  that  purchasing  bank  or  other 
stocks  yielding  a  dividend,  is  only  another  mode  of  putting  out 
money  at  interest,  and,  therefore,  taking  the  terms  literally,  these 
executors  have  not  overstepped  the  law  of  the  trust.  But,  setting 
aside  the  words  "  to  be  well  secured,"  which  carry  with  them  a 
peculiar  and  emphatic  meaning,  the  answer  is,  that,  in  common 
parlance,  neither  among  agriculturists,  traders,  or  dealers  in  stock, 
do  the  terms  "  put  out  on  interest"  convey  the  idea  of  a  purchase 
of  bank  or  other  corporation  shares ;  and  it  has  already  been  seen 
that  in  construing  instruments,  and  more  particularly  wills,  we 
must  assign  to  the  language  used  the  meaning  it  bears  as  employed 
in  every-day  and  ordinary  communication,  unless  indeed  where 
strictly  technical  phrases  are  used.  Applying  this  rule  to  the 
clause  of  the  will  under  consideration,  I  think  no  candid  mind  can 
hesitate  to  arrive  at  the  conclusion  that  the  intent  of  the  testator 
was  that  the  £500  should  be  secured  by  mortgage  or  judgment  on 
realty ;  and  these  executors  having  failed  to  do  so,  must,  as  already 
intimated,  make  good  the  loss.  This  may  be,  and  doubtless  is,  a 
hard  case,  as  I  have  no  hesitation  in  believing  that  the  accountants 
acted  in  good  faith,  under  the  full  conviction  that  the  stock  at  the 
time  of  their  purchase  was  worth  all  they  paid  for  it ;  but  they 
took*  this  risk  upon  themselves,  and  must  bear  the  consequences  of 
a  mistake  committed  in  common  with  many  unfortunate  and  suf- 
fering persons. 

But  it  is  objected  that  at  least  the  accountants  ought  to  be 
allowed  a  credit  to  the  amount  of  the.  interest  in  the  £500  owned 
by  the  wards  of  Samuel  Shafer.  Without  inquiring  how  far  an 
express  assent  or  request  by  Mr  Shafer,  as  guardian,  to  invest  in 
the  stock  of  the  bank,  would  have  released  the  executors  from  their 
obligation  to  follow  strictly  the  directions  of  their  testator,  and 
exonerated  them  from  their  liability  to  his  wards,  it  is  sufficient  to 
say  that  I  do  not  understand  from  the  testimony  that  any  such 
assent  was  given,  or  request  made.  Mr  S.  only  says  that  he  was 
consulted  as  to  the  purchase ;  that  he  considered  it  a  safe  invest- 
ment at  the  time,  and  that  the  purchase  was  made  with  his  appro- 
bation ;  but  expressly  repudiates  the  idea,  that  in  recommending 
the  investment  he  assumed  any  responsibility.  All  this  amounts 
to  nothing  more  than  that  he  entertained  and  expressed  an  opinion 
as  to  the  safety  of  the  contemplated  investment,  or,  if  you  please, 
recommended  it ;  but  by  no  means  amounts  to  an  agreement  made 
by  him  on  the  part  of  his  wards,  that  the  money  should  be  so  dis- 
posed of.  If  such  an  agreement  would  exonerate  the  accountants, 
surely  nothing  short  of  it  can  have  such  effect.  They  were  not 
bound  by  the  guardian's  opinion,  or  by  his  recommendation ;  and 
if  they  chose  to  rely  on  the  one,  or  follow  the  other,  they  did  so  at 
their  own  risk.  This  view  renders  it  unnecessary  to  decide  the 
point  made  on  the  argument,  whether  the  grandchildren  of  the 
testator  take  any,  and  if  so,  what  interest  under  the  will?  Where- 
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fore  the  exceptions  taken  on  the  part  of  the  accountants  to  the 
report  of  the  auditors  are  overruled,  and  the  report  in  this  parti- 
cular is  confirmed. 

William  Nyce  also  excepts  to  the  report,  that  the  auditors  ought 
to  have  charged  the  trustees  with  interest  on  the  trust  fund  in 
their  hands  from  the  death  of  the  widow  of  the  testator,  January 
28th,  1840.  This  position  is  too  plain  to  admit  of  dispute,  and  it 
was  accordingly  conceded  in  the  argument  that  if  they  are  liable 
for  the  principal  sum,  they  are  also  liable  for  legal  interest  thereon 
from  the  time  the  grandchildren  became  entitled  to  it.  Wherefore 
the  exception  taken  by  William  Nyce  is  sustained,  and  it  is  ac- 
cordingly decreed  and  ordered  that  there  be  added  to  the  sum  of 
$1356.83,  (the  balance  reported  by  the  auditors),  the  sum  of  $142. 
45,  interest  for  one  year  and  nine  months,  making  an  aggregate 
sum  of  $1499.28,  balance  decreed  to  be  in  the  hands  of  the  ac- 
countants. 

2.  The  contest,  in  this  case,  involves  the  question  whether  the 
testator  died  intestate,  as  to  the  sum  of  £500,  the  interest  of  which 
was  to  be  paid  to  his  widow  during  his  life,  or  whether  it  passes 
under  his  will  ?  It  is  impossible  to  consider  this  will  as  a  whole, 
as  we  are  bound  to  do,  without  being  forced  to  the  conclusion 
that,  by  it,  the  testator  intended  to  dispose  of  all  his  estate,  real 
and  personal.  By  the  introductory  clause  he  declares,  "  As  for 
what  worldly  estate  wherewith  it  hath  pleased  God  to  bless  me 
with  in  this  life,  I  give  and  dispose  of  the  same  as  followeth."  This, 
although  not  sufficient,  of  itself,  to  carry  an  estate  or  legacy  clearly 
omitted,  is  strong  evidence  of  a  general  intent  not  to  die  intestate 
as  to  any  portion  of  the  party's  estate.  But,  in  addition  to  this, 
we  have  the  laboured  and  detailed  provisions  of  this  instrument, 
which  strongly  manifest  the  anxious  desire  of  the  testator,  to  dis- 
tribute all  his  property,  real  and  personal,  equally  among  his 
grandchildren,  after  making  provision  for  the  comfort  df  his  wife, 
and  bequeathing  small  legacies  to  his  daughter  Catharine  Templin, 
and  grandson  Levi  Nyce.  It  is  true,  that  although  the  intention 
may  have  been  entertained,  if  it  be  not  expressed  by  apt  provi- 
sions in  the  will,  we  cannot  give  effect  to  it,  for  voluit  sed  non 
dixit  is  not  enough.  Bradford  v.  Bradford,  (6  Whart.  244).  To 
entitle  a  claimant  to  a  legacy,  it  must  be  granted  by  express  words, 
or  by  probable  implication ;  Weyerbach  v.  Weyerbach,  (5  Whart. 
583) ;  and  if  neither  .are  to  be  found  within  the  four  corners  of  the 
will,  the  claim  must  fail.  But  is  there  not  an  express  bequest  of 
the  £500  in  question  contained  in  this  will  ?  After  the  introduc- 
tory clauses  already  noticed,  and  a  direction  for  the  payment  of 
debts  and  funeral  expenses,  the  testator  declares :  "  I  give  and 
bequeath  unto  my  grandson  Levi  Nyce,  $100,  lawful  money,  out 
of  my  personal  estate,  immediately  after  my  decease;  and  further 
I  do  order  of  what  money  in  my  house  or  money  indue  me  on 
obligation  or  otherwise  at  my  decease,  that  my  executors  put  the 
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sum  of  £500  on  interest,  to  be  well  secured,  and  so  that  my  well- 
beloved  wife  may  draw  the  interest  thereof  annually  during  her 
natural  life,  as  also  my  household  furniture  to  be  at  her  own  dis- 
posal, which  I  may  have  at  my  decease,  and  the  remainder  of  my 
personal  estate,  if  any  shall  be  not  hereinbefore  nor  hereinafter 
specified,  to  be  equally  divided  to  and  among  my  grandchildren, 
share  and  share  alike,  excepting  what  is  herein  reserved  and  be- 
queathed" 

A  bequest  of  the  residue,  or  remainder  of  personal  estate,  or 
words  of  similar  import,  gives  to  the  legatee  everything  which 
may  accrue  by  accident  or  contingency,  and  which,  at  the  testa- 
tator's  death,  turns  out  not  to  be  specifically  disposed  of.  Crooke 
v.  De  Vandes,  (9  Vet.  197) ;  Duhamel  v.  Ardovin,  (2  Vez.  162) ; 
Jackson  v.  Kelly,  (2  Vex..  285) ;  Devese  v.  Pontet,  (1  Cox  188). 
So  broad  is  the  operation  of  a  residuary  clause,  that  it  carries 
not  only  what  the  testator  had  at  the  time  of  making  his  will, 
but  whatever  personalty  he  dies  possessed  of  not  otherwise  be- 
queathed ;  Bacon's  Mr.,  tit.  Leg.,  B.3;  1  Salk.  237 ;  2  Vern.  688 ; 
1  P.  Wms.  424;  and  this  rule  is  carried  so  far,  that  if  a  bequest 
be  void,  or  if  a  legatee  dies  in  the  lifetime  of  the  testator,  or  is 
incapable  of  taking,  or  if  the  property  is  given  on  a  contingency 
which  does  not  happen,  the  legacy,  in  all  these  cases,  falls  into  the 
residue,  and  goes  to  the  person  to  whom  that  is  given.  Durour  v. 
Motteux,  (1  Vez.  320)  ;  Shanley  v.  Baker,  (4  Vez.  732) ;  1  Vez.  141 ; 
Ambler  580;  15  Vez.  415,  417  ;  Brown  v.  Higgs,  (4  Vez.  708) ;  Duke 
Marlborough  v.  Ld.  Godolphin,  (2  Vez.  61) ;  Cambridge  v.  Rous,  (8 
Vez.  12);  Roberts  v.  Cooke,  (16  Vez.  451);  Ward  on  Leg.  30,  31. 
This  is,  in  general,  the  legal  effect  of  such  a  bequest,  and  will 
always  prevail,  unless  an  intention  be  manifested  to  confine  its 
operation  to  a  particular  fund,  or  specific  portions  of  property,  or 
the  testator  employs  expressions  showing  a  determination  to  restrict 
it  to  a  more  limited  sense ;  as  if  he  bequeaths  as  residuum,  "  all 
things  not  before  bequeathed,"  or  directs  that  legacies  which  may 
fail  shall  not  fall  into  the  residue,  or  reserve  for  further  disposition, 
by  codicil,  certain  things  which  he  subsequently  neglects  so  to  dis- 
pose of.  Wilde  v.  Holtsmeyer,  (5  Vez.  811) ;  Green  v.  Scott,  (1  Vez. 
Jun.  282) ;  Cook  v.  Oakley,  (1  P.  Wms.  302) ;  Attorney-General  v. 
Goulding,  (2  Bro.  428) ;  Devese  v.  Pontet,  (1  Cox  188) ;  Sadler 
v.  Turner,  (8  Vez.  617).  Upon  these  principles,  the  sum  of  £500, 
part  of  the  testator's  personal  estate,  not  being  specifically  disposed 
of  by  the  will  before  us,  will  go  to  the  residuary  legatees,  unless 
an  interest  to  limit  and  control  the  legal  operation  of  the  residuary 
bequest  be  somewhere  discoverable.  It  is  said  that  in  this  case 
such  an  intention  is  manifested,  because  the  testator  only  disposes 
of,  as  residuum,  all  his  personal  estate,  "  if  any  shall  be  not  herein- 
before or  hereinafter  specified :"  that  the  £500  is  thereinbefore 
specified,  or  mentioned,  to  wit,  in  the  gift  to  the  widow  of  its  inte- 
rest, and  consequently,  by  the  operation  of  these  words  is  with- 
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drawn  from  the  influence,  and  does  not  pass  by  virtue  of  the  bequest 
of  the  residue.  It  is  true,  that  this  will  is  very  awkwardly  and 
inartificially  expressed ;  but  when  we  consider  the  whole  of  this 
clause,  I  think  it  will  be  perfectly  plain  that  this  argument  assigns 
to  the  word  "  specified,"  as  here  used,  a  meaning  much  too  limited. 
By  this  clause  is  given  the  remainder  of  my  personal  estate,  if  any 
shall  be  not  hereinbefore  nor  hereinafter  specified,  to  be  equally 
divided,  &c.,  excepting  what  is  herein  reserved  or  bequeathed.  It 
is  obvious,  as  well  from  the  whole  context  of  the  will  as  from  the 
peculiar  phraseology  of  the  clause  in  question,  that  the  words, 
"  specified,"  "  reserved"  and  "  bequeathed,"  occurring,  as  they  do, 
in  the  same  sentence,  and  having  reference  to  the  same  subject- 
matter — for  it  will  not  do  to  say  that  the  word  "  specified"  refers 
to  one  portion  of  the  personalty,  and  the  words  "  reserved"  and 
"bequeathed"  to  another — were  used  by  the  testator  as  synonymes, 
and  as  applicable  only  to  the  bequests  he  had  before  made  in  favour 
of  his  grandson  Levi  Nyce,  and  his  wife,  and  the  legacy  he  after- 
wards gives  to  his  daughter  Catherine  Templin ;  for  it  is  incredi- 
ble, that  after  setting  out  with  a  declaration  of  his  intention  to 
dispose  of  the  whole  of  his  estate,  real  and  personal,  and  showing 
by  almost  every  line  and  letter  of  his  will  that  he  held  that  pur- 
pose steadily  in  view,  he  should  altogether  have  omitted  to  make 
a  final  disposition  of  the  large  sum  of  £500.  It  is  impossible  he 
could  have  forgotten  it,  for  it  is  mentioned  in  the  sentence  imme- 
diately preceding,  and  grammatically  connected  with  the  residu- 
ary bequest.  As,  then,  the  words  of  this  clause  are  broad  enough, 
without  violating  any  natural  meaning,  to  carry  this  portion  of  the 
estate,  we  must  permit  it  so  to  pass,  or  assume  the  startling  posi- 
tion, that  although  intending  originally  to  devise  his  whole  estate, 
the  testator,  without  any  apparent  reason,  momentarily  abandoned 
his  design,  and  immediately  after  resumed  it.  To  induce  us  to 
adopt  this  notion,  the  language  used  in  restraint  of  what  has  been 
shown  to  be  the  legal  effect  of  a  bequest  of  the  residue,  ought  to  be 
clear  and  unequivocal,  and  I  find  none  such  employed  in  the  clause 
in  question,  or  other  parts  of  this  will.  On  the  contrary,  to  assign 
it  such  interpretation  would  be  to  defeat  the  manifest  general 
intent,  and  that,  too,  when  the  word  relied  on  by  the  counsel  for 
the  defendant  does  not  imperiously  or  even  necessarily  require 
such  meaning  to  be  assigned  it.  The  prayer,  therefore,  of  the  com- 
plainants' bill  for  a  distribution  among  the  surviving  grandchildren 
must  be  granted. 

The  case  was  argued  here  by 

Lewis,  for  the  appellants,  who  cited  Gochenauer  v.  Froelich,  (8 
Watts  19) ;  3  P.  Wms  40  ;  Amb.  577 ;  12  Vez.  497 ;  5  Vet.  149. 

Darlington,  contra,  referred  to  5  Johns.  Ch.  286. 
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PER  CTJRIAM. — The  law  of  the  case  has  been  so  fully  and  accu- 
rately stated  by  the  president  of  the  Orphans'  Court,  that  it  is 
unnecessary  to  do  more  than  express  the  concurrence  of  this  court 
in  the  opinions  delivered  by  him. 

Decree  affirmed. 


Lehman  against  Thomas. 

The  court  may  strike  from  the  record  an  irregular  mechanic's  claim,  on  petition 
and  answer  or  demurrer. 

A  claim  by  a  material  man  recited  that  it  was  "  filed  within  six  months, 
according  to  Act  of  Assembly,"  &c.  Held  that  the  time  of  furnishing  the  mate- 
rials was  too  loosely  stated. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  city  and 
county  of  Philadelphia,  in  which  the  following  claim  had  been 
filed:" 

Benjamin  Lehman,  of  Germantown,  in  the  county  of  Philadel- 
phia, lumber  merchant,  claim  against  Joseph  R.  Thomas,  house 
carpenter,  of  Germantown,  in  the  county  of  Philadelphia  and 
township  of  Germantown,  or  any  other  person  or  persons  con- 
cerned in  erecting  a  two-story  frame  house,  and  two-story  frame 
kitchen,  and  other  buildings,  situated  on  the  School  lane,  joining 
land  on  the  south-west  by  land  of  John  Hart,  and  north-west  by 
land  of  Jacob  Ermhardt,  and  on  the  north-east  by  land  of  Jona- 
than Woolf,  and  fronting  south-east  on  said  School  lane,  in  the 
township  of  Germantown,  for  the  sum  of  $414.41,  shall  be  a  lien 
on  the  above-mentioned  lot  of  ground;  two-story  frame  house,  and 
two-story  frame  kitchen,  and  other  buildings,  for  the  supplying  of 
lumber  in  the  constructing  and  erecting  thereof,  filed  within  six 
months,  according  to  Act  of  Assembly  provided  in  the  securing 
mechanics  and  others. 

Under  the  23d  section  of  the  Act  of  16th  June  1836,  (Pamph. 
695),  the  following  petition  was  presented  to  the  court: 

To  the  Honourable  the  Judges  of  the  District  Court,  in  and  for 
the  city  and  county  of  Philadelphia.  The  petition  of  Joseph  R. 
Thomas,  above  named,  and  Thomas  Megargee,  assignee  of  the 
said  J.  R.  Thomas,  humbly  showeth :  That  the  above  claim  was 
filed  in  your  honourable  court  as  the  same  is  above  stated,  and 
that  no  sci.  fa.  has  been  issued  thereon.  That  your  petitioners 
believe  that  there  is  no  legal  or  equitable  ground  for  the  continu- 
ance of  the  lien  created  by  said  claim  being  filed  as  aforesaid. 
They  therefore  pray  your  honourable  court  to  grant  a  rule  on  the 
said  Benjamin  Lehman,  the  party  claimant  above-mentioned,  to 
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appear  before  your  honourable  court,  and  show  cause  why  such 
proceedings  shall  not  be  had  as  are  provided  by  law  in  such  case, 
&c. 

On  this  petition  a  rule  was  obtained  on  the  claimant  to  show 
cause  why  his  claim  should  not  be  proceeded  with  according  to 
law,  or  struck  off  for  informality.  The  defendant,  Thomas,  de- 
murred to  the  claim.  One  of  the  grounds  of  his  demurrer  was, 
that  the  claim  did  not  set  forth  the  kind  and  amount  of  materials 
furnished,  and  the  time  when  they  were  furnished.  The  court 
entered  judgment  for  the  defendant  on  the  demurrer.  The  plain- 
tiff assigned  the  following  errors  : 

1.  The  court  erred  in  giving  judgment  on  demurrer  against  the 
claim. 

2.  In  deciding  that  the  defendant  might  demur  to  the  claim, 
without  any  sci.fa.  being  issued  thereon. 

3.  In  deciding  that  the  petition  was  sufficient  to  authorize  the 
rule  granted  thereupon. 

4.  In  deciding  that  the  claim  filed  was  defective  in  point  of  form. 

5.  In  deciding  that  it  was  defective  in  substance. 

Markland,  for  the  plaintiff  in  error,  cited  Springer  v.  Keyser,  (6 
Whart.  187) ;  6  Bing.  37;  Dwar.  Stat.  702;  Rehrer  v.  Zeigler,  (3 
Watts  $  Serg.  258.) 

F.  E.  Brewster,  contra,  was  stopped  by  the  court. 

PER  CURIAM. — The  court  necessarily  has  summary  power  to 
strike  from  the  public  record  an  irregular  claim,  which,  though 
void,  might  cast  a  suspicion  on  the  title  to  the  property;  and  if  it 
could  be  done  on  motion,  it  can  be  done  on  petition  and  answer  or 
demurrer,  as  it  was  done  here.  The  form  is  immaterial,  and  we 
must  look  at  the  substance.  The  materials  are  stated  in  -this  case 
to  have  been  furnished  within  six  months  before  the  filing  of  the 
claim.  For  purposes  of  specification,  it  might  as  well  have  been 
six  years.  The  statute  requires  the  date  to  be  inserted  not  merely 
that  it  may  appear  the  claim  was  filed  in  time,  but  to  individuate 
the  cause  or  subject  of  it.  The  claimant  may  have  filled  many 
orders  of  the  contractor  within  the  period,  and  it  wras  therefore 
necessary  to  specify  what  was  meant.  A  lumber  merchant  ought 
to  be  able  to  give  day  and  date  for  every  item ;  and  even  a  me- 
chanic ought  to  be  able  to  state  the  commencement  and  completion 
of  his  job  with  convenient  certainty.  Where  this  can  be  done,  it 
ought  to  be  exacted,  for  it  is  a  potent  guard  against  imposition ; 
and,  to  say  nothing  about  any  other  exception,  we  are  of  opinion 
the  time  is  too  loosely  stated. 

Judgment  affirmed. 
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Gilinger  against  Kulp. 

Generally  speaking,  the  plea  of  payment  admits  the  cause  of  action,  and  super- 
sedes the  production  of  proof  of  it. 

The  only  exception  is  in  the  case  of  a  bond  of  which  profert  has  been  made  and 
oyer  demanded,  which  must  be  produced  to  show  there  is  no  variance. 

ERROR  to  the  Common  Pleas  of  Montgomery  county. 

This  was  a  scire  facias  on  a  mechanic's  claim  filed  by  Gilinger 
&  Lair,  plasterers,  against  Samuel  Kulp,  owner,  and  James  Bond, 
contractor.  The  defendants  pleaded  payment  with  leave,  &c., 
and  a  release.  The  plaintiffs  read  the  claim  and  scire  facias.  The 
defendants  gave  no  evidence.  The  plaintiffs  asked  the  court  to 
charge,  1.  That  the  plea  of  payment  admitted  the  plaintiffs'  de- 
mand, and,  consequently,  the  plaintiffs  were  not  bound  to  prove  it, 
there  being  no  evidence  of  payment  by  the  defendants.  2.  That 
on  a  plea  of  payment,  the  onus  of  proof  lies  on  the  defendant.  3. 
That  in  every  such  defence,  whether  legal  or  equitable,  the  demand 
on  original  ground  is  admitted.  The  court  refused  to  give  these 
instructions,  but  charged  that  as  the  plaintiffs  had  given  no  evi- 
dence to  prove  their  demand,  or  that  Kulp  was  owner,  or  Bond 
contractor,  the  plaintiffs  ought  not  to  recover,  and  the  defendants 
were  entitled  to  a  verdict.  The  plaintiffs  excepted  to  this  charge, 
and  assigned  it  for  error. 

Hancock  and  Powell,  for  the  plaintiffs  in  error,  cited  Lewis  v. 
Morgan,  (11  S.  $  R.  234). 

Mulvany,  contra,  cited  Roop  v.  Brubacker,  (1  Rawle  304). 

PER  CURIAM. — The  principle  of  this  case  was  settled  in  Mbot  v. 
Lyon,  (4  Watts  4*  Serg.  39).  The  plea  of  payment  admits  the 
cause  of  action,  and  supersedes  the  production  of  proof  of  it  in  all 
cases,  except  perhaps  in  the  case  of  a  bond,  of  which  a  profert  has 
been  made  and  oyer  demanded,  and  which  must  be  produced  to 
show  that  there  is  no  variance  between  the  bond  set  out  by  the 
oyer,  and  the  bond  declared  upon.  But  this  is  an  exception  for 
particular  reasons.  On  the  case  presented  to  the  jury,  the  plain- 
tiff was  entitled  to  recover. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Leedom  against  Plymouth  Railroad  Company. 

Tolls  received  on  a  railroad  after  a  judgment  rendered  against  the  company 
and  after  the  appointment  of  a  sequestrator,  are  not  bound  by  such  judgment  so 
as  to  give  it  a  preference  of  payment  out  of  them. 

THIS  was  an  appeal  by  Joseph  Leedom  from  the  decree  of  the 
Court  of  Common  Pleas  of  Montgomery  county,  on  the  distribu- 
tion of  moneys  in  the  hands  of  Jonathan  Jones,  who  on  the  10th 
November  1841,  had  been  appointed  sequestrator  to  the  Plymouth 
Railroad  Company,  on  the  petition  of  the  appellant,  Leedom.  The 
following  case  was  stated  by  agreement  in  the  court  below,  with 
the  right  to  either  party  to  appeal : 

On  the  19th  July  1841,  Joseph  Leedom  recovered  a  judgment 
against  the  Plymouth  Railroad  Company  for  the  sum  of  $1163.17 
besides  costs  of  suit.  To  August  term  1841,  No.  36,  he  issued  an 
execution  upon  the  said  judgment,  to  which  the  sheriff  made  the 
following  return :  "  No  property  found  on  which  to  levy,  and  this 
execution  unsatisfied."  With  the  exception  of  some  costs  unpaid 
on  awards  in  favour  of  landholders,  and  an  award  in  favour  of 
Harman  Yerkes  for  $50  with  interest  and  costs,  the  above  judg- 
ment of  Joseph  Leedom  is  the  first  and  only  judgment  against  said 
company.  On  the  10th  November  1841,  upon. the  petition  of 
Joseph  Leedom,  the  court  awarded  a  writ  of  sequestration  against 
the  company,  and  appointed  Jonathan  Jones  to  execute  the  same. 
The  sequestrator  thereupon  entered  upon  the  duties  of  his  appoint- 
ment, and  collected  the  tolls,  the  nett  amount  of  which  at  this  time 
is  alleged  by  him,  per  his  statement  filed  of  this  date,  to  be  $547.41 
in  his  hands  for  distribution,  which  statement  of  the  sequestrator 
is  objected  to  by  the  creditors  of  the  company,  and  the  amount 
may  be  varied  on  final  adjustment.  The  said  company  owe  on  loans 
to  various  persons  $28,891.25,  for  which  certificates  of  loan  were 
issued  in  part  at  the  same  time  as  the  one  on  which  the  suit  of 
Joseph  Leedom  was  brought  as  aforesaid.  The  plaintiff,  Leedom, 
claims  to  have-  the  whole  money  in  the  hands  of  the  sequestrator 
applied  towards  the  payment  of  his  judgment,  to  the  exclusion  of 
the  general  creditors  of  said  corporation.  On  the  other  hand,  it  is 
contended  that  the  said  tolls  so  collected  and  in  the  hands  of  the 
sequestrator,  are  to  be  distributed  amongst  the  creditors  of  said 
corporation,  equally  in  proportion  to  the  amount  of  their  respective 
claims.  If  the  court  shall  be  of  opinion  with  Joseph  Leedom  in 
this  matter,  then  judgment  to  be  given  on  this  submission  in  favour 
of  the  plaintiff.  If  not,  their  judgment  to  be  entered  for  defendants. 

The  court  entered  judgment  for  the  defendants,  which  was  now 
assigned  for  error. 

v.  — 34  x 
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Mulvany,  for  appellant. 

Freedley,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  wa-s  delivered  by 

SERGEANT,  J. — The  plaintiff  could  claim  a  priority  out  of  the 
tolls  collected,  only  on  the  ground  that  his  judgment  gave  him  a 
lien  upon  them.  To  have  this  effect,  he  must  make  out  that  these 
tolls  were  such  an  interest  in  land  existing  in  the  corporation  at 
the  time  when  the  judgment  was  rendered,  as  to  be  bound  by  it. 
The  road  itself  could  not  be  taken  in  execution ;  Jlmmant  v.  The 
New  Alexandria  and  Pittsburgh  Turnpike  Road  Co.,  (13  Serg.  Sf 
Rawle  210) ;  and  for  the  same  reason  is  not  bound  by  a  judgment : 
much  less  is  the  right  of  taking  tolls  from  passengers  and  freight- 
ers, which  is  a  corporate  franchise — a  species  of  incorporeal  here- 
ditament incident  to  the  road.  2  Black.  Com.  38.  These  tolls  were 
all  collected  after  the  judgment  rendered,  and  after  the  appoint- 
ment of  the  sequestrator.  The  effect  of  the  74th  section  of  the 
Act  of  16th  June  1836  relating  to  executions,  which  adopts  the 
provision  of  the  27th  section  of  the  Act  of  16th  June  1836  relating 
to  insolvent  debtors,  is  merely  to  save  the  judgment,  mortgage  and 
execution  creditors  their  liens  existing  at  the  time  of  the  seques- 
tration. The  plaintiff  has  none  such  here  to  receive  the  protec- 
tion of  the  Act 

Judgment  affirmed. 


Clark  against  Trinity  Church. 

An  entry  in  1811  in  the  handwriting  of  the  pastor  of  a  church  in  a  book  kept 
in  the  church  as  a  registry  of  baptisms  and  births,  the  object  of  which  entry  was 
to  register  the  baptism  of  a  person  and  not  his  birth,  and  in  which  the  time  of  the 
birth  is  introduced  merely  by  way  of  description,  is  not  evidence  of  the  date  of 
the  birth. 

The  court  before  whom  a  witness  is  examining,  must  be  left  to  exercise  its 
own  discretion  to  say  how  far  irrelevant  questions  may  be  asked  on  a  cross-ex- 
amination in  order  to  test  the  accuracy  of  the  witness. 

To  prove  the  full  age  of  a  person,  evidence  of  the  assessor  of  a  ward  that  he 
was  a  resident  there  in  a  certain  year  and  as  such  assessed  with  a  tax,  is  not 
admissible. 

Nor  is  the  evidence  of  an  inspector  of  a  general  election  admissible,  that  at  an 
election  such  person  was  qualified  on  oath  that  he  was  between  21  and  22  years 
of  age  and  voted  thereat. 

Where  the  title  of  the  plaintiff  in  ejectment  was  to  accrue  on  the  dying  of 
another  person  without  issue  under  21,  he  is  bound  to  show  in  ejectment  that  both 
these  events  have  happened,  and  if  he  give  evidence  only  of  his  death  under  21, 
it  is  not  sufficient,  though  the  defendant  put  his  case  on  no  such  footing  in  his 
opening  but  reserved  his  objection  till  the  last. 

There  is  no  presumption  that  a  party  who  died  under  21  died  without  issue. 
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THIS  was  a  writ  of  error  to  the  District  Court  for  the  city 
and  county  of  Philadelphia,  in  which  an  action  of  ejectment  was 
brought  by  the  defendants  in  error  against  the  plaintiff  in  error, 
for  a  house  and  lot  in  the  city  of  Philadelphia. 

The  question  arose  on  the  following  clause  of  the  will  of  John 
Schillinck,  dated  the  22d  of  August  1826 :  « Item.— I  do  give  and 
devise  to  John  Monsell,  his  heirs  and  assigns,  all  that  house  and 
lot  of  ground,  &c.,  with  the  appurtenances,  to  hold  to  him,  the 
said  John  Monsell,  his  heirs  and  assigns,  to  and  for  his  and  their 
proper  use  and  behoof  for  ever.  Provided,  however,  that  if  the 
said  John  Monsell  shall  die  before  he  attains  the  full  age  of  21 
years  without  issue,  then  and  in  such  case,  I  give  and  devise  the 
house  and  lot  of  ground  last  aforesaid  to  the  said  religious  society, 
called  The  Holy  Trinity,  in  the  city  of  Philadelphia,  their  succes- 
sors and  assigns  for  ever,"  &c. 

1.  The  plaintiffs,  after  having  proved  by  the  clerk  of  St.  Joseph's 
Church  that  the  following  entry  in  the  registry  of  baptisms  and 
births  of  that  church  was  in  the  handwriting  of  Mr.  Harold,  its 
pastor  in  1811,  offered  it  in  evidence  to  show  that  John  Monsell, 
the  devisee,  (under  whom  the  defendant  claimed),  died  under  full 
age: 

"Oct.  3d  1811,  by  the  same,  John  Baptist  Monsell,  born  in 
Philadelphia,  1*  Oct.  1811,  of  John  Monsell  and  Elizabeth  Otto. 
John  Schillinck  and  Rachel  Schillinck,  sponsors." 

The  defendant  objected  to  its  admission,  but  the  court  overruled 
the  objection  and  the  defendant  excepted. 

2.  The  plaintiffs  then  called  George  F.  Smith,  who  stated  among 
other  things  that  John  Monsell,  the  devisee,  was  born  in  the  fall 
of  1811.     The  defendants,  after  a  cross-examination,  proposed  to 
ask  the  witness,  in  order  to  test  his  recollection,  "  How  old  is  your 
youngest  child  ?"  but  the  plaintiffs  objected,  and  the  court  refused 
to  allow  the  question  and  sealed  an  exception.     The  defendant 
then  proposed  to  ask  the  witness  numerous  questions  of  a  similar 
character  for  the  same  purpose,  but  the  court  refused  to  allow 
them  and  exception  was  taken. 

3.  The  defendant  then  offered  to  prove  by  a  witness  who  was 
assessor  of  Cedar  ward  in  1830,  that  John  Monsell,  then  being  a 
resident  of  said  ward,  was  assessed  by  him  in  the  fall  of  that  year; 
but  the  court  refused  to  admit  the  evidence  and  sealed  an  excep- 
tion. 

4.  The  defendant  then  offered  to  prove  by  the  inspector  of  the 
general  election  in  the  fall  of  1830,  that  at  said  election  John 
Monsell  was  qualified  on  oath  that  he  was  between  21  and  22 
years  of  age  and  voted ;  but  the  court  refused  to  admit  the  evi- 
dence and  sealed  an  exception. 

The  defendant  called  John  Laurer,  who  stated  among  other 

*  The  date  1  before  "  Oct."  had  been  altered  from  4  to  6,  and  finally  made  "  1." 
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things  that  he  saw  John  Monsell  in  the  fall  of  1810,  and  that 
Monsell  was  then  eight  or  nine  months  old.  At  the  time  witness 
saw  him,  he  was  cutting  the  initials  of  his  name  and  the  date  of 
the  year  (1810)  on  the  weather-boarding  of  his  house.  He  had 
searched  for  them  a  few  days  before  the  trial,  and  discovered  them. 

The  defendant  requested  the  Judge  to  charge  that  under  the 
will  it  was  necessary  for  the  plaintiffs  to  prove  that  John  Monsell 
died  without  issue  as  well  as  under  full  age ;  but  the  Judge  refused 
to  give  this  instruction,  and  charged  as  follows :  "  It  is  not  neces- 
sary for  the  plaintiffs  to  prove  that  John  Monsell  died  without 
issue.  The  defendant  put  her  case  on  no  such  footing  in  the  open- 
ing; and  if  under  age,  he  was  presumed  to  have  died  without 
issue,  and  the  defendant  had  simply  placed  her  case  before  the 
jury  on  the  ground  that  John  Monsell  was  born  in  October  1809 
instead  of  October  1811."  The  Judge  also  charged  :  "  John  Lau- 
rer's  story  is  so  strange,  that  I  do  not  think  it  worth  while  to  say 
anything  about  it." 

The  defendant  excepted  to  the  charge,  and  assigned  the  follow- 
ing errors : 

1.  The  Judge  admitted  in  evidence  the  registry  of  St.  Joseph's 
Church. 

2.  The  Judge  refused  to  permit  the  counsel  for  the  defendant 
to  test   sufficiently  by  cross-examination,  the   accuracy  of  the 
memory  of  George  F.  Smith. 

3.  The  Judge  refused  to  receive  evidence  of  the  assessment  of 
John  Monsell  in  the  fall  of  1830. 

4.  The  Judge  refused  to  receive  evidence,  1.  that  John  Monsell 
at  the  election  in  the  fall  of  1830  was  qualified  on  oath  that  he 
was  then  between  21  and  22  years  of  age;  and  2.  that  the  said 
John  voted  at  said  election. 

5.  The  Judge  charged  the  jury  that  it  was  not  necessary  for  the 
plaintiff  to  prove  that  John  Monsell  died  without  issue. 

6.  The  Judge  charged  the  jury  that  "John  Laurer's  story  is 
so  strange,  that  I  do  not  think  it  worth  while  to  say  anything 
about  it." 

G.  L.  Ashmead,  (with  whom  was  Keemle),  for  the  plaintiff  in 
error,  cited  1  Stark.  Ev.  (1826)  175;  1  Dall.  67;  1  Peters  369; 
16  Serg.  Sf  Rawle  44. 

Hopkins  and  D.  P.  Brown,  contra,  referred  to  2  Esp.  N.  P.  473 ; 
Act  of  1700  (Purd.  397). 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is  an  exception  taken  to 
the  admission  of  an  entry  of  the  baptism  of  John  Monsell,  the 
devisee  named  in  the  will  of  John  Schillinck,  in  which  entry  the 
date  of  his  birth  is  mentioned ;  the  entry  was  in  a  book,  proven 
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by  the  clerk  of  St.  Joseph's  Church,  to  have  been  kept  in  that 
church  as  a  registry  of  baptisms  and  births,  and  proven  also  by 
the  same  witness,  that  the  entry  was  in  the  handwriting  of  the 
Rev.  Mr  Harold,  pastor  of  the  church  in  1811,  the  year  in  which 
the  entry  appears  to  be  dated.  It  is  evident  that  the  object  and 
design  of  the  entry  was  a  registry  of  the  baptism  of  John  Monsell, 
with  its  date,  and  not  a  registry  of  the  date  of  his  birth.  The 
mention  of  the  latter  seems  to  have  been  introduced  rather  for  the 
purpose  of  description  than  anything  else.  We  therefore  think 
that  the  entry  cannot  properly  be  considered  a  registry  of  his 
birth,  and,  consequently,  ought  not  to  have  been  admitted  as  evi- 
dence to  prove  the  date  of  the  same. 

The  second  error  is  an  exception  to  the  opinion  of  the  court, 
overruling  the  following  question,  which  the  counsel  for  the  plain- 
tiff in  error  proposed  to  ask  George  F.  Smith,  a  witness  produced 
by  the  defendants  in  error,  to  wit :  "  How  old  is  your  youngest 
child  ?"  This  question,  as  it  is  said,  was  proposed  to  be  asked  for 
the  purpose  of  testing  the  accuracy  of  the  recollection  of  the  wit- 
ness. The  question  certainly  does  not  appear  to  have  been  rele- 
vant to  the  issue,  and  strictly  admissible  on  that  ground.  It  may, 
doubtless,  upon  some  occasions,  be  proper  for  the  court  to  indulge 
in  asking  questions  with  a  view  to  test  the  accuracy  of  a  witness's 
recollection ;  but  the  court  before  whom  the  witness  is  under  exa- 
mination at  the  time  have  a  better  opportunity  afforded  them  of 
judging  how  far  questions  for  such  purpose,  that  are  no  otherwise 
relevant  to  the  issue,  may  be  permitted  to  be  asked,  and  therefore 
ought  to  be  allowed  to  exercise  a  sound  discretion  on  the  subject, 
without  control.  We  cannot,  therefore,  say  that  the  court  erred 
in  refusing  to  permit  the  question  to  be  asked. 

The  third  and  fourth  errors  are  likewise  founded  on  bills  of  ex- 
ception, taken  to  the  opinion  of  the  court,  refusing  to  permit  the 
plaintiff  in  error  to  prove  by  the  assessor  of  Cedar  Ward,  in  the 
city  of  Philadelphia,  that  John  Monsell  was  a  resident  therein  in 
the  autumn  of  1830,  and  as  such  was  assessed  with  a  tax.  And 
likewise  in  refusing  to  permit  the  plaintiff  in  error  to  prove,  fur- 
ther, by  an  inspector  of  the  general  election  in  that  same  autumn, 
that  John  Monsell  testified  upon  his  oath  that  he  was  then  twenty- 
one  years  of  age,  and  in  consequence  thereof  was  allowed  to  vote 
at  the  election.  It  appears  to  us  that  this  evidence  was  properly 
rejected  by  the  court ;  for  it  did  not  follow  as  a  necessary  conse- 
quence, that  because  he  was  assessed,  he  was  therefore  of  full  age. 
The  circumstance  of  offering  the  assessor  to  prove  the  assessment, 
without  more,  goes  to  show  that  the  assessor  did  not  know  whether 
Monsell  was  of  full  age  at  the  time  or  not,  otherwise  he  would 
have  been  offered  to  give  testimony  directly  of  the  fact.  And  if 
he  assessed  Monsell  upon  hearsay  that  he  was  of  full  age,  that 
would  not  do;  or  if  he  assessed  him  upon  his  own  admission  or 
declaration  that  he  was  of  full  age,  that  would  also  have  been 
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objectionable,  because  Monsell  had  a  direct  interest  in  making  it 
be  believed  that  he  was  of  full  age,  as  he  would  thereby  acquire 
cr  dit  as  the  absolute  owner  in  fee  of  the  property  in  question. 
The  declarations  of  a  person,  made  in  favour  of  his  own  interest, 
can  never,  for  this  reason,  be  relied  on  as  true,  and  therefore  are 
never  admissible  as  evidence  in  his  own  favour.  Suppose,  for 
instance,  that  John  Monsell,  before  his  death,  had  made  a  will, 
whereby,  after  declaring  that  he  had  attained  the  age  of  twenty- 
one  years,  and  had  thereupon  become  seised  in  fee  of  the  property 
in  question,  according  to  the  terms  of  John  Schillinck's  will,  he 
had  devised  it  to  the  plaintiff  in  error;  could  it  be  contended  with 
any  show  of  reason,  that  such  declaration  made  in  his  will  could 
or  ought  to  be  received  as  evidence  that  he  was  twenty-one  years 
of  age  at  the  time,  after  direct  and  positive  testimony  had  been 
given  on  the  opposite  side,  that  he  died  in  his  minority.  It  seems 
to  be  very  clear  that  he  could  and  ought  not.  The  testimony 
offered  to  be  given  by  the  assessor  was  therefore  clearly  inadmis- 
sible. Then  as  to  the  testimony  offered  to  be  given  by  the  inspector 
of  the  general  election,  it  is  nothing  but  the  declaration  of  the 
devisee,  made  under  the  solemnity  of  an  oath.  But  still,  as  it  was 
a  declaration  in  favour  of  his  own  interest,  the  circumstance  of  its 
being  made  under  the  sanction  of  an  oath  will  not  render  it  the 
more  competent  as  evidence  to  support  a  right  claimed  to  be  de- 
rived from  him.  It  may  be,  that  under  the  election  law  he  had  a 
right  to  claim  to  be  permitted  to  make  oath  that  he  was  above 
twenty-one  years  of  age,  in  order  to  obtain  the  privilege  of  voting ; 
but  for  any  other  purpose,  such  oath,  perhaps,  ought  not  to  be 
received  as  evidence,  unless  as  against  the  party  who  made  it,  for 
there  is  great  reason  to  apprehend  that  such  oaths  are  frequently 
made  without  the  least  regard  to  truth,  which  would  seem  to  ren- 
der it  unsafe  to  suffer  them  to  be  read  or  given  in  evidence  for 
other  purposes,  afterwards,  excepting  as  against  the  parties  them- 
selves, who  would  have  no  right  to  complain,  even  if  they  were  to 
lose  their  rights  by  reason  thereof;  for  it  might  very  well  be 
regarded  as  nothing  more  than  a  just  punishment  inflicted  upon 
them  for  their  falsity. 

But  the  fifth  error,  we  think,  is  fully  sustained.  The  defendants 
in  error,  being  the  plaintiffs  in  the  court  below,  were  undoubtedly 
bound  to  show  that  they  had  an  available  title  to  the  lot  in  ques- 
tion, before  the  defendant  there,  after  having  put  in  her  plea,  had 
any  need  to  say  a  word  or  to  show  anything.  But  the  available- 
ness  of  the  title  of  the  plaintiffs  below  depended  upon  their  show- 
ing, in  the  first  instance,  that  the  devise  of  the  property  in  question 
to  John  Monsell,  according  to  the  will  of  Schillinck,  had  become 
defeated  or  annulled  by  his  having  died  under  the  age  of  twenty- 
one  years  and  without  issue;  for  unless  the  plaintiffs  gave  evidence 
tending  to  establish  both  these  facts,  they  had  no  right  to  claim  a 
verdict  in  their  favour.  But  the  plaintiffs  below  contented  them- 
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selves  with  giving  evidence  tending  to  show  that  Monsell,  the 
devisee,  died  under  the  age  of  twenty-one  years,  without  giving 
even  a  spark  going  to  show  that  he  died  also  without  issue.  Upon 
this  state  of  evidence,  the  defendant  below  would  most  unquestion- 
ably have  been  entitled  to  a  judgment  of  nonsuit  against  the  plain- 
tiffs, had  she  moved  the  court  for  it.  She,  however,  was  not  bound 
to  do  so ;  and,  instead  of  doing  so,  adduced  and  gave  evidence 
tending  to  disprove  the  plaintiff's  evidence,  by  showing  that  John. 
Monsell  was  of  full  age  before  he  died,  and  then  stopped.  The 
counsel  of  both  parties  then  summed  up  the  evidence  to  the  jury, 
each  claiming  a  verdict  for  his  client.  But  the  counsel  for  the 
defendant,  in  the  conclusion  of  his  address  and  argument  to  the 
court  and  jury,  claimed  that  his  client,  if  not  entitled  to  a  verdict 
on  the  ground  that  John  Monsell  had  died  after  he  attained  the 
age  of  twenty-one  years,  was  most  clearly  entitled  to  it  because  it 
had  not  been  shown,  nor  had  there  been  the  least  tittle  of  evidence 

fiven  by  the  plaintiffs  tending  to  prove  in  the  slightest  degree  that 
ohn  Monsell  had  died  without  issue.  The  court,  however,  in  their 
charge  to  the  jury  on  this  latter  point,  instructed  them  that  "it 
was  not  necessary  for  the  plaintiffs  to  prove  that  John  Monsell 
died  without  issue.  That  the  defendant  put  her  case  on  no  such 
footing  in  the  opening ;  and  if  under  age,  he  was  presumed  to  have 
died  without  issue."  In  this  direction  of  the  court  we  cannot 
concur.  It  was  certainly  not  incumbent  upon  the  defendant 
below,  in  opening  her  case  first  to  the  jury,  after  the  plaintiffs  had 
closed  giving  their  evidence,  to  go  any  further  than  to  state  the 
evidence  and  nature  of  it,  which  she  would  give  in  order  to  dis- 
prove or  repel  that  given  by  the  plaintiffs.  She  had  a  right  to 
reserve,  until  the  last,  her  objection  that  there  was  an  entire  want 
of  evidence  on  the  part  of  the  plaintiffs  to  prove  that  John  Monsell 
died  without  issue,  and,  therefore,  that  the  estate  devised  to  him 
by  the  will  could  not  be  considered  as  at  an  end  or  defeated ;  but, 
on  the  contrary,  was  to  be  considered  as  having  descended,  on  his 
death,  to  his  heirs.  By  omitting  to  make  this  objection  in  the  first 
opening  of  her  case  to  the  jury,  she  can  neither  be  said,  with  pro- 
priety or  reason,  to  have  waived  making  the  objection  afterwards, 
at  any  time  before  the  case  should  be  finally  committed  to  the  jury, 
or  to  have  conceded  the  fact  that  John  Monsell  died  without  issue. 
To  hold  that  she  had,  would  be  most  unreasonable,  as  it  never 
could  have  been  designed  or  intended,  and  would,  in  fact,  beside, 
be  permitting  the  plaintiff  to  recover  without  his  having  shown  a 
title  or  right  of  any  kind  to  the  property,  which  would  be  contrary 
to  every  principle  of  law  and  justice.  So,  to  presume  that  because 
a  man  died  under  twenty-one  years  of  age,  he  must  therefore  have 
died  without  issue,  would  be  repugnant  to  the  ordinary  and  com- 
mon experience  of  every  day  almost  that  passes.  The  thing  is 
neither  physically,  morally  or  legally  impossible;  on  the  contrary, 
it  is  not  only  altogether  physically  practicable,  but  actually  often 
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occurs,  and  is  perfectly  consistent  with  both  law  and  good  morals, 
when  it  takes  place  in  a  state  of  wedlock,  which  may  be  created 
and  exist  years  before  the  age  of  twenty-one.  So  that  the  plain- 
tiff below,  being  without  the  aid  of  either  evidence  or  presumption 
tending  to  show  that  John  Monsell  died  without  issue,  was  clearly 
not  entitled  to  recover  the  property  in  dispute. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Commonwealth  ex  relat.  M'Laughlin  against  The 
Judges  of  the  District  Court  for  the  City  and 
County  of  Philadelphia. 

The  Supreme  Court  will  not  grant  relief  to  an  attorney  who  has  been  stricken 
off  the  rolls  of  the  District  Court  or  Courts  of  Common  Pleas,  either  by  certiorari, 
appeal,  mandamus,  or  any  other  form  of  proceeding. 

The  District  Court  is  a  court  of  record,  and  not  an  inferior  court. 

THIS  was  a  motion  for  a  rule  to  show  cause  why  a  mandamus 
should  not  issue  to  the  District  Court  for  the  city  and  county  of 
Philadelphia,  to  restore  the  relator,  Daniel  M'Laughlin,  to  be  an 
attorney  of  that  court,  who  had  been  struck  from  the  rolls  by  an 
order  of  the  court. 

M'Laughlin,  in  propria persona,  contended,  that  there  being  no 
other  specific  remedy  to  attain  the  ends  of  justice,  the  course  is 
by  mandamus.  Rex  v.  Windham,  (Cowp.  378) ;  Hurst  v.  The 
Mayor  of  Canterbury,  (1  Sider.  94) ;  and  this  court  is  now,  by  the 
10th  section  of  the  Act  of  16th  June  1836,  expressly  vested  with 
power,  besides  the  powers  before  possessed,  to  issue  such  writ  to 
any  other  court  or  tribunal,  where,  in  the  discretion  of  the  court, 
it  is  necessary  to  the  advancement  and  due  administration  of  jus- 
tice. In  England,  it  has  been  adjudged  that  a  mandamus  lies  to 
restore  one  to  an  attorney's  place  in  an  inferior  court,  because  his 
is  an  office  concerning  the  public  justice,  and  he  is  compellable  to 
be  an  attorney  for  any  man,  and  he  has  a  freehold  in  his  place. 
Hurst's  Case,  (1  Sider.  152) ;  1  Lev.  75;  1  Keb.  549  ;  as  in  Hurst's 
Case,  he  was  restored  to  an  attorney's  place  of  the  Court  of  Canter- 
bury, and  in  Collins's  Case,  he  was  restored  to  an  attorney's  place 
of  the  Liberty  of  St.  Martin's  Le  Grand.  So  a  mandamus  was 
granted  to  the  mayor  of  Reading  for  an  attorney  of  the  King's 
Bench,  who  had  been  prohibited  to  practise  in  an  inferior  court 
in  Reading.  1  Vent.  11 ;  1  Sider.  410  ;  1  Mod.  23.  It  has  likewise 
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been  decided,  in  New  York,  that  a  mandamus  lies  to  a  Court  of 
Common  Pleas  to  restore  an  attorney  whom  they  had  removed 
from  office.  The  People  v.  Justices  of  the  Delaware  C.  Pleas,  1) 
Johns.  Cas.  181).  The  District  Court  of  the  City  and  County  of 
Philadelphia  is  a  Court  of  Common  Pleas,  and  liable,  in  the  same 
manner,  to  a  mandamus  to  inquire  whether  they  have  not  impro- 
perly removed  an  attorney  from  his  office.  It  is,  in  respect  to  this 
court,  an  inferior  court,  and  subject  to  its  supervision  and  control. 
The  cases  that  have  occurred  in  Pennsylvania,  on  this  subject, 
were  before  the  Act  of  1836,  and  one  of  them,  which  occurred  in 
Fayette  county,  was  under  a  special  Act  of  Assembly.  They  are 
inapplicable,  for  the  most  part,  now,  as  the  Legislature  intended 
by  the  Act  of  1836  to  remove  all  doubts  about  the  power  of  the 
Supreme  Court,  and  to  make  a  general  provision  for  these  cases. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  is  ruled  in  The  Commonwealth  ex  relatione, 
Brackenridge  v.  Tfie  Judges  of  the  Court  of  Common  Pleas  of  Cum- 
berland county,  (1  Serg.  4"  Rawle  187),  that  the  admission  of  an 
attorney  of  a  Court  of  Common  Pleas  is  a  judicial,  and  not  a  minis- 
terial act,  and  for  that  reason  not  the  subject  of  a  writ  of  manda- 
mus. That  case  is  an  authority  directly  adverse  to  the  present 
application ;  in  principle  there  is  no  conceivable  distinction  between 
them.  If  the  admission  of  an  attorney  to  the  bar  be  a  judicial  act, 
by  parity  of  reasoning,  his  dismission  must  be  judicial  also.  If 
we  cannot,  as  is  decided,  give  relief  in  the  one  case,  it  is  as  diffi- 
cult to  imagine  from  whence  we  derive  a  power  to  interfere  in  the 
other.  If  the  first  is  judicial,  the  last  cannot  be  ministerial.  In 
the  case  cited,  the  authorities  relied  on  in  the  argument  here,  were 
reviewed  by  the  court,  and  for  reasons  which  it  is  impossible  to 
controvert,  and  needless  to  repeat,  were  declared  inapplicable. 
The  District  Court  is  a  court  of  record,  and  although  a  subordi- 
nate, cannot  be  considered  as  an  inferior  court  in  a  judicial  sense. 
It  is  an  inferior  court,  only  in  the  same  manner  and  to  the  same 
extent  as  the  Court  of  Common  Pleas  in  England  is  inferior  to 
the  King's  Bench,  the  King's  Bench  to  the  Exchequer,  and  all  the 
courts  in  the  kingdom  to  the  House  of  Lords.  And  this  may  serve 
to  illustrate  the  distinction ;  for  no  case  has  been  cited  where  an 
attempt  ever  has  been  made  to  restore  an  attorney  by  mandamus, 
who  has  been  stricken  oft*  the  roll  by  order  of  either  of  those  courts, 
although  to  an  inferior  court,  to  the  Mayor  of  Reading,  for  exam- 
ple, (1  Ven.  11  ;  1  Sid.  410),  such  a  writ  has  been  issued.  Courts 
of  record  and  of  general  jurisdiction  are  vested  with  exclusive 
power  to  regulate  the  conduct  of  their  own  officers,  and  in  this 
respect  their  decisions  are  put  on  the  same  footing  with  that 
numerous  class  of  cases  which  is  wisely  confided  to  the  legal  dis- 
cretion and  judgment  of  the  court  having  jurisdiction  over  the 
subject-matter.  In  the  case  of  Austin  et  al.,  (5  Rawle  191)  it  re- 
v.  — 35 
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quired  the  aid  of  an  Act  of  Assembly  to  give  this  court  jurisdiction, 
and  this  is  a  strong,  if  not  a  conclusive  argument  against  the  mo- 
tion. The  relator  was  an  attorney  of  the  District  Court,  and  as 
such  had  sworn  that  he  would  behave  himself  in  his  office  of  attor- 
ney within  the  court  according  to  the  best  of  his  learning  and 
ability,  and  with  all  good  fidelity  as  well  to  the  court  as  to  the 
client.  And  if  he  violates  this  obligation,  he  is  liable  to  suspen- 
sion, removal  from  office,  or  to  such  other  penalties  as  have  hitherto 
been  allowed  in  such  cases  by  the  laws  of  the  Commonwealth. 
Section  72,  Act  of  14th  April  1834.  It  is  proper  to  remark,  that 
the  powers  of  the  courts  to  punish  the  official  misconduct  of  their 
officers,  is  expressly  reserved  in  the  Act  of  the  16th  June  1836.  In 
Austin  and  others,  (5  Rawle  191),  it  is  held,  that  it  is  a  breach  of 
professional  fidelity  to  attack  the  proceedings  of  the  court  for  im- 
pure and  improper  purposes  through  the  medium  of  the  public 
press ;  for  such  an  offence,  the  court  may  properly  exercise  the 
power  given  them  to  suspend  or  expel  an  attorney  from  his  office. 
Indeed,  without  this  power,  and  its  occasional  exercise,  the  courts 
themselves  would  be  brought  into  public  odium  and  contempt.  It 
was  for  this  offence  that  the  District  Court  thought  it  right  to 
suspend  the  relator  from  functions  which  he  had  abused.  The 
10th  section  of  the  Act  of  16th  June  1836  declares,  that  "  Besides 
the  powers  hitherto  possessed  by  the  Supreme  Court  to  issue  writs 
of  mandamus,  the  said  court  shall  have  power  to  issue  such  writs 
to  any  other  court  or  tribunal  constituted  by  the  authority  of  the 
laws  of  this  Commonwealth,  in  all  cases  where  such  interposition 
shall,  in  the  discretion  of  the  said  court,  be  necessary  to  the  ad- 
vancement and  due  administration  of  justice."  This,  it  is  said, 
enlarges  the  power  of  this  court,  and  in  one  respect  it  certainly 
does,  as  it  puts  an  end  to  the  vexed  question  whether  the  Supreme 
Court  in  any  case  can  issue  a  mandamus  to  a  court  of  record  of 
general  jurisdiction,  an  authority  doubted  in  the  case  of  The  Com- 
monwealth ex  relatione,  Brackenridge  v.  The  Judges  of  the  Court 
of  Common  Pleas  of  Cumberland  county,  and  in  the  subsequent 
case  of  Morris  v.  Buckley,  (8  Serg.  fy  Rawle  215).  To  what  extent 
this  jurisdiction  is  enlarged  by  the  late  Act,  will  be  the  subject  of 
future  adjudication.  It  may,  however,  be  safely  assumed,  that 
if  it  should  so  happen  that  a  subordinate  court  should  refuse  to 
execute  an  order  or  decree  of  the  appellate  court,  they  may  be 
compelled  to  perform  their  duty  by  this  process.  Further  it  is 
not  necessary  at  this  time  to  go,  as  we  see  nothing  in  the  Act 
which  gives  the  court  a  supervisory  power  over  that  class  of  deci- 
sions which  is  the  subject-matter  of  the  relator's  case.  And  we 
are  confirmed  in  this  impression  by  the  23d  section  of  the  same  Act, 
in  which  (be  it  observed)  the  Legislature  have  been  careful  to 
preserve  the  control  heretofore  vested  in  the  several  courts  over 
the  conduct  of  their  officers.  We  see  nothing  in  this  case  which 
calls  for  interference  on  the  hypothesis  that  it  is  necessary  to  the 
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advancement  or  due  administration  of  justice.  There  has  been 
(as  is  not  denied)  a  regular  hearing  on  notice  in  a  case  within  the 
acknowledged  jurisdiction  of  the  court.  We  have  not  been  favoured 
with  a  copy  of  the  publication  which  we  are  given  to  understand 
was  the  cause  of  the  relator's  expulsion  from  the  bar.  But  aside 
of  this  objection,  which  is  one  of  form,  it  is  a  decisive  answer  to 
the  application,  that  the  District  Court  has  exclusive  jurisdiction 
of  the  case  under  their  constitutional  responsibility,  and  that  this 
court  has  no  authority  to  give  relief  to  the  relator  in  this  or  in 
any  other  form,  whether  it  be  certiorari,  appeal,  or  by  writ  of  man- 
damus. 

Motion  overruled. 


Commonwealth  against  Cuyler. 
Same  against  Agnew. 

The  salaries  of  ministers  of  incorporated  congregations  and  teachers  in  the 
common  schools  are  not  taxable  under  the  Act  of  30th  April  1841,  or  that  of  llth 
June  1840. 

ERROR  to  the  Court  of  Common  Pleas  of  Philadelphia  county. 

These  were  amicable  actions  on  the  case,  respectively  instituted 
by  the  Commonwealth  against  Cornelius  C.  Cuyler  and  William 
G.  E.  Agnew.  In  the  first  case  the  following  facts  were  stated 
for  the  opinion  of  the  court  below: 

The  defendant  is  the  pastor  of  the  Second  Presbyterian  Church 
in  the  city  of  Philadelphia,  at  the  annual  salary  of  $2000.  He  is 
elected  such  pastor  by  a  vote  of  the  congregation  called  by  the 
session  or  spirituality  for  the  purpose,  and  approved  by  the  pres- 
bytery in  the  manner  prescribed  by  the  constitution  of  the  Pres- 
byterian Church  in  the  United  States.  He  resides  in  North  Mul- 
berry ward  in  said  city.  It  is  also  agreed  that  the  constitution 
and  by-laws  of  said  church  shall  form  a  part  of  this  case  stated. 
The  question  submitted  is,  whether  the  defendant,  being  such 
pastor  as  aforesaid,  is  subject  to  be  assessed  and  taxed  for  his  said 
salary  for  the  use  of  the  Commonwealth,  under  the  Act  of  the  llth 
of  June  1840,  or  any  other  law  of  this  Commonwealth  authorizing 
taxation  for  said  purpose.  If  he  is  so  subject,  in  the  opinion  of 
the  court,  then  judgment  to  be  entered  for  the  plaintiff  for  the 
amount  of  the  tax  properly  chargeable  on  said  salary  of  $2000;  or  if 
he  is  not  so  subject,  then  judgment  to  be  entered  for  the  defendant. 

The  following  was  the  second  case  stated : 

The  defendant  is  a  teacher  in  Zane-street  public  school,  first 
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section,  in  the  city  of  Philadelphia,  at  a  salary  of  $1000  per  annum, 
and  as  such  is  elected  by  the  directors  of  the  public  schools  in  said 
city.  He  resides  in  North  Mulberry  ward.  The  question  sub- 
mitted is,  whether  the  defendant,  being  such  teacher  as  aforesaid, 
is  subject  to  be  assessed  and  taxed  for  his  said  salary  for  the  use 
of  the  Commonwealth,  under  the  Act  of  the  llth  June  1840,  or  any 
other  law  of  this  Commonwealth  authorizing  taxation  for  said  pur- 
pose. If  he  is  so  subject,  in  the  opinion  of  the  court,  then  judgment 
to  be  entered  for  the  plaintiff  for  the  amount  of  the  tax  properly 
chargeable  on  said  salary  of  $1000,  or  if  he  be  not  so  subject,  then 
judgment  to  be  entered  for  the  defendant. 

After  argument,  the  court  entered  judgments  for  the  respective 
defendants,  on  the  ground  that  they  did  not  hold  office  within  the 
meaning  of  the  9th  section  of  the  Act  of  30th  April  1841 ,  and  were 
not  subject  to  assessment  and  taxation  for  their  salaries  under  the 
Act  of  llth  June  1840,  or  any  other  law  authorizing  taxation  for 
said  purpose.  This  writ  of  error  was  taken  on  behalf  of  the 
Commonwealth. 

Johnson  (Attorney-General),  for  the  plaintiff  in  error,  cited  Act 
of  10th  April  1826;  Commonwealth  v.  Binns,  (17  Serg.  fy  Rawle 
233)  ;  Commissioners  of  -Northumberland  Co.  v.  Chapman,  (2  Rawle 
77)  ;  4  Peters  514. 

Green,  for  the  defendants  in  error,  referred  to  the  Confession  of 
Faith,  chap.  xv. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  By  the  9th  section  of  the  Act  of  1841,  which 
supplies  the  place  of  the  one  passed  in  the  preceding  year,  it  is 
provided,  that  "  in  lieu  of  the  taxes  imposed  by  the  said  Act  upon 
salaries  and  emoluments  of  office  created  and  held  under  the  laws 
of  this  Commonwealth,  there  shall  annually  be  assessed  and  col- 
lected on  all  salaries  and  emoluments  of  office  created  or  held  by 
or  under  the  Constitution  and  laws  of  this  Commonwealth,  and  by 
or  under  any  corporation,  institution  or  company  incorporated  by 
the  said  Commonwealth,  where  such  salaries  or  emoluments  ex- 
ceed $200,  a  tax  of  two  per  cent,  on  every  dollar  of  the  value 
thereof  above  $200 :"  and  the  question  on  these  words,  in  the  first 
Case,  is,  whether  the  office  of  a  minister  of  an  incorporated  congre- 
gation is  taxable  by  them. 

What  is  his  charge?  Though  it  has  been  said,  by  unquestion- 
able authority,  that  if  a  man  desire  the  office  of  a  bishop  he  desir- 
eth  a  good  work,  it  is  certainly  not  an  office  under  a  corporation. 
It  is  true,  that  the  minister  of  a  congregation  is  not  merely  a  person 
employed  by  it.  He  and  his  family  are  members  of  it ;  and  where 
it  is  incorporated,  he  is  usually  a  corporate  officer  by  virtue  of  the 
charter ;  yet  his  services  as  a  corporator  are  not  those  which  are 
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compensated  by  his  salary  as  a  divine ;  and  the  maintenance  he 
receives  for  his  ministry  is  consequently  no  part  of  the  salary  or 
emoluments  of  a  corporate  office.  It  is  not  the  minister,  but  the 
man,  who  is  the  corporate  officer,  the  sacred  office  doing  no  more 
than  to  designate  the  individual  for  the  civil  one ;  and  where  he 
receives  nothing  for  his  corporate  services,  he  receives  nothing  that 
is  taxable.  As  a  spiritual  teacher,  he  has  a  provision  set  apart 
for  his  support ;  as  a  temporal  officer,  he  is  an  unpaid  functionary, 
and  so  not  within  the  letter  or  the  spirit  of  the  statute.  Were  a 
minister's  charge  in  this  country  what  it  frequently  is  elsewhere, 
a  sinecure,  with  revenue  and  political  power  attached  to  it,  the 
argument  on  the  other  side  would  be  more  than  specious  ;  but 
here,  where  the  salary  is  made  up  of  voluntary  contributions  by 
a  congregation  frequently  too  poor  to  give  more  than  a  pittance, 
and  often  by  two  or  more  congregations  compelled  by  their  penury 
to  accept  of  alternate  services,  it  is  evident,  that  to  tax  the  pastor 
would  be  to  tax  the  flock ;  and  to  tax  them  for  the  enjoyment  of 
public  worship,  would  be  to  tax  religion  itself.  A  tax  on  a  salary 
barely  sufficient  to  support  the  incumbent,  would  necessarily  be 
paid  by  the  congregation,  who  would  have  no  choice  but  to  make 
up  the  deficiency,  or  dispense  with  the  offices  of  religion,  as  things 
too  costly  for  their  means ;  and  thus  the  duty,  like  an  impost  on 
a  luxury,  might  amount  to  a  prohibition.  But  take  it  that  the 
congregation  is  able  and  willing  to  pay ;  still  it  is  the  party  taxed. 
And  for  what?  For  the  enjoyment  of  a  right  guaranteed  to  the 
citizen  by  the  Constitution,  which  proclaims  that  "  all  men  have 
a  natural  and  indefeasible  right  to  worship  Almighty  God  accord- 
ing to  the  dictates  of  their  own  consciences."  But  what  would 
be  the  Worth  of  such  a  right,  trammelled  and  borne  down  by  tax- 
ation ?  Should  the  love  of  religious  liberty,  which  led  our  fore- 
fathers to  the  shores  of  America,  ever  be  quenched  in  the  hearts 
of  their  descendants  by  the  contests  of  sectarian  factions,  such  a 
power  of  taxation  might  be  wielded  with  tremendous  effect  by  a 
confederation  to  oppress  a  rival;  and  they  know  little  of  human 
nature  who  suppose  there  would  be  no  disposition  to  use  it.  The 
multiplicity  of  the  sects  into  which  the  universal  church  is,  for  wise 
purposes,  divided,  renders  any  such  confederation  improbable ;  yet 
we  ought,  nevertheless,  to  fear  and  resist  any  interference  of  the 
civil  power  with  ecclesiastical  things.  For  myself,  therefore,  (for 
I  have  not  the  authority  of  my  brethren  for  it),  I  say  that  it  may 
be  gravely  doubted  whether  the  Legislature  would  be  competent 
to  tax  church  privileges,  were  it  inclined  to  do  so;  and  where  its 
competency  is  doubtful,  we  are  bound  to  interpret  its  acts  in  a 
way  to  prevent  a  collision  with  the  constitution.  That  the  minis- 
ter's subsistence  was  thought  to  be  dedicated  to  religious  purposes, 
is  shown  by  the  form  of  the  invitation  or  call  given  to  him  in  some 
of  the  Protestant  churches,  which  declared  that  they  who  serve 
at  tfte  altar  ought  to  live  by  the  altar;  and  though  the  expression 

V.  —  Y 
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has  been  changed  by  reason  of  an  overstrained  sense  of  refinement, 
it  proves  that  the  provision  for  the  minister  is  considered  to  belong 
to  the  things  of  the  sanctuary ;  which  is  all  that  is  necessary  to 
the  argument.  But  that  the  Legislature  actually  did  not  intend 
to  exact  more  for  Caesar  than  the  things  that  are  Caesar's,  is  evi- 
dent from  the  Act  of  1839,  which  exempts  from  taxation,  "  all 
churches,  meeting-houses,  and  other  places  of  stated  religious 
worship,  with  the  grounds  thereto  annexed;  all  bury  ing-grounds 
belonging  to  any  religious  congregation ;  all  universities,  colleges, 
academies  and  school-houses  belonging  to  any  county,  borough,  or 
school  district,  incorporated,  erected,  endowed  or  established  by 
any  law  of  this  Commonwealth  ;  and  the  ground  thereto  annexed," 
not  exceeding  five  acres.  Now  this  shows  a  design  to  foster  reli- 
gion rather  than  to  burthen  it ;  and  it  would  have  been  a  strange, 
as  well  as  a  capricious  course,  to  tax  the  spiritualities  of  the  church, 
having  spared  its  temporalities,  which  are  legitimate  subjects  of 
taxation ;  and  to  take  back  with  one  hand  what  had  been  given 
with  the  other.  And  it  would  be  equally  strange  to  tax  a  minister 
for  preaching  the  Gospel  to  an  incorporated  congregation,  but 
allow  him  to  preach  it  duty  free  to  an  unincorporated  one. 

The  provisions  of  this  last  Act  bear  strongly  on  the  question  in 
the  remaining  case,  whether  the  salary  of  a  teacher  in  the  common 
schools  is  taxable ;  for  it  would  have  been  as  whimsical  as  any- 
thing else  imputed  to  the  Legislature,  had  they  spared  the  school- 
house  and  taxed  the  schoolmaster,  who  is  the  main-spring  of  it. 
Besides,  after  the  encouragement  given  to  general  education  by  it 
and  the  Act  to  appropriate  a  part  of  the  public  money  to  the  for- 
mation of  a  common  school  fund,  it  would  have  been  absurd  to 
tax  such  an  office  for  purposes  of  revenue,  when  the  result  would 
have  been  more  conveniently  and  less  expensively  obtained  by 
stopping  a  part  of  the  public  bounty  at  the  treasury.  The  truth 
is,  the  words  in  the  Act  of  1840  and  1841  were  used,  as  all  sweep- 
ing words  are,  without  stopping  to  measure  their  practical  extent, 
but  with  a  design  to  leave  a  sufficient  breadth  of  margin  to  cover 
proper  cases,  subject  to  be  narrowed,  if  need  should  be,  by  con- 
struction or  subsequent  legislation.  Allowing  them  the  ordinary 
latitude,  we  ought  not  to  let  them  interfere  with  the  settled  policy 
of  the  State,  in  regard  to  its  system  of  education.  Notwithstand- 
ing the  pressure  on  the  treasury,  which  has  stricken  the  public 
credit  to  the  heart,  the  Legislature  has  not  harboured  a  thought 
of  directly  touching  the  common  school  fund;  and  why  impute  an 
intent  to  impair  it,  by  touching  it  indirectly?  Stilffarther.  A 
tax  on  salaries,  disguise  it  as  we  may,  is  a  tax  on  wages;  and  it 
is  not  to  be  sustained  beyond  the  absolute  and  explicit  mandate  of 
the  law.  Property  is  the  only  legitimate  subject  of  taxation,  be- 
cause the  burthens  laid  on  it  are  equable  and  proportionate  to  the 
means  of  bearing  them ;  yet  such  is  the  never-failing  influence  of 
wealth,  even  in  a  democracy  founded  on  the  basis  of  public  virtue, 
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that  the  richer  classes  of  the  constituency  have  always  contrived 
to  shift  those  burthens  from  their  own  shoulders  to  those  of  the 
feeble  and  defenceless.  Every  tax  on  a  particular  class  is  not 
only  partial  and  unjust,  but  paid,  for  the  most  part,  by  the  poor, 
who  are  borne  down  by  the  weight  of  numbers ;  and  every  law 
which  taxes  labour  in  preference  to  property,  is  not  to  be  extended 
by  interpretation.  The  salaries  of  the  teachers  in  the  schools  have 
been  reduced  to  the  lowest  point  they  will  bear,  by  the  directors ; 
and  it  is  not  believed  that  it  was  intended  to  destroy  the  system 
by  reducing  them  below  it.  For  the  preceding  reasons,  we  are 
firmly  persuaded  that  the  Legislature  did  not  design  to  tax  the 
subsistence  of  either  clergymen  or  schoolmasters. 

Judgment  in  each  case  affirmed. 


Murphy  against  Richards. 

On  a  demurrer,  the  court  will  consider  the  whole  record  and  give  judgment  for 
the  party,  who,  on  the  whole,  appears  entitled  to  it. 

The  discharge  of  an  insolvent  is  a  matter  of  record,  and  when  pleaded  in  an 
action  on  an  insolvent  bond,  should  conclude  with  a  prout  patet  per  recordum. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  city 
and  county  of  Philadelphia.  It  was  an  action  of  debt  brought  bv 
Benjamin  W.  Richards  and  Joseph  Bispham  against  William  N. 
Murphy  and  Gebhard  Harris,  on  an  insolvent  bond  dated  the  10th 
of  May  1839,  the  condition  of  which  was,  that  Murphy  should 
appear  at  the  next  term  of  the  Common  Pleas  of  Philadelphia 
county,  and  then  and  there  present  his  petition  for  the  benefit  of 
the  insolvent  laws,  &c. 

The  defendants  pleaded  that  Murphy  did  appear  at  the  Court 
of  Common  Pleas  of  Philadelphia  county  at  the  time  mentioned  in 
the  bond  set  forth,  and  then  and  there  present  his  petition,  &c., 
and  was  duly  discharged ;  and  concluded  with  a  verification. 

The  plaintiffs  replied  that  there  was  no  record  of  the  appear- 
ance of  the  defendant  Murphy  before  the  said  court  at  the  time 
mentioned  in  the  condition  of  the  bond,  and  of  his  presentation  of 
his  petition,  &c.,  and  of  the  hearing  thereof,  and  his  discharge 
then  and  there  under  the  insolvent  law,  remaining  in  the  said 
court,  in  manner  and  form  as  the  defendants  alleged  in  their  plea; 
and  also  concluded  with  a  verification. 

The  defendants  demurred  to  the  replication,  that  it  should  have 
concluded  to  the  country  and  not  with  a  verification.  The  plain- 
tiffs joined  in  demurrer.  The  court  gave  judgment  for  the  plain- 
tiffs on  the  demurrer,  which  the  defendants  now  assigned  for  error. 
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Hirst,  for  the  plaintiffs  in  error,  cited  1  Troub.  fy  Haly,  295,  296 ; 
6  Bingh.  686 ;  5  Binn.  247 ;  1  Dall.  380 ;  1  Binn.  263 ;  1  Peters' 
C.  C.  R.  64;  3  Esp.  R.  264;  2  Man.  $  Ryl.  132;  1  Chit.  Pr. 
226,  228. 

Gerhard,  contra,  referred  to  3  Chit.  Pr.  446.  982. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  It  is  a  rule  in  pleading,  that  on  a  demurrer  the 
court  will  consider  the  whole  record,  and  give  judgment  for  the 
party  who,  on  the  whole,  appears  to  be  entitled  to  it.     1  Troub.  <£• 
Holy  296 ;  1  Saund.  337  b.  3,  285,  n.  5.     Thus  on  a  demurrer  to 
the  replication,  if  the  court  think  the  replication  bad,  but  perceive 
a  substantial  fault  in  the  plea,  they  will  give  judgment,  not  for  the 
defendant   but  the  plaintiff,   provided   the  declaration  be   good. 
2  Wilson  150.     And  this  leads  to  examination  of  the  defendants' 
plea,  which  the  plaintiffs  allege  is  substantially  bad  in   this,  it 
should  have  concluded  with  a  prout  patet  per  recordum,  and  an 
offer  to  verify  it  by  the  record.     If  a  matter  of  record  be  pleaded 
as  a  judgment  recovered  for  the  same  demand,  &c.,  the  plea  should 
conclude  with  a.  prout  patet  per  recordum.    And  this  is  the  proper 
conclusion  to  the  plea  of  comperuit  ad  diem,  which  is  very  like  this 
case.     2  Chitty  P.  479,  422.     This  was  an  action  on  an  insolvent 
bond  against  the  insolvent  and  his  surety,  in  which  the  breach 
assigned  is,  that  he  did  not  appear  according  to  the  condition  of 
the  bond,  &c.,  and  present  his  petition ;  nor  did  he,  in  default 
thereof,  and  on  failing  to  obtain  his  discharge  as  an  insolvent 
debtor,  surrender  himself  to  the  jail  of  the  county.     The  defend- 
ants plead  that  the  insolvent  did  present  his  petition,  and  was 
discharged  by  the  court,  under  the  insolvent  laws,  with  notice  to 
the  plaintiffs,  and  conclude  with  a  verification.     Now,  whether 
the  plea  be  bad,  depends  upon  the  question,  whether  the  discharge 
of  an  insolvent  be  matter  of  record  or  in  pais;  and  that  it  is  the 
former,  is  very  clear;  for  the  discharge  of  an  insolvent  is  the  judg- 
ment of  a  court  of  record,  and  consequently  is  only  proveable  by 
the  record  itself.     And  this,  we  think,  is  conclusive  against  the 
plea,  which  is  substantially  bad,  and  therefore  on  the  rule  stated 
entitles  the  plaintiff  to  judgment.     The  cases  cited  of  pleas  of  dis- 
charge under  the  insolvent  and  bankrupt  law,  are  not  to  the  pur- 
pose.    These  are  suits  against  the  bankrupt  himself  to  recover  a 
debt  owing  by  the  bankrupt,  whereas  this  is  a  suit  on  a  bond  for 
the  performance  of  a  collateral  condition,  and  the  matter  in  issue 
only  is,  whether  he  has  performed  the  condition,  and  as  to  the 
manner  in  which  the  performance  must  be  proved ;  that  is,  whe- 
ther the  discharge  must  appear  on  the  record,  or  whether  it  may 
be  proved  by  parol. 

Judgment  affirmed. 
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Case  of  the  Borough  of  West  Philadelphia. 

An  Act  of  Assembly  empowering  the  Court  of  Quarter  Sessions  to  incorporate 
any  town  or  village  containing  300  inhabitants,  on  the  petition  of  a  majority  of 
the  freeholders  residing  within  the  limits  of  the  village  or  town,  does  not  author- 
ize the  incorporation  into  a  borough  of  two  or  more  distinct  villages,  together 
with  a  tract  of  open  farming  country. 

If  it  did,  it  must  appear  that  a  majority  of  the  whole  mass  joined  in  the 
petition. 

A  statute  authorizing  an  incorporation  on  the  petition  of  a  bare  majority,  is  not 
to  be  carried  farther  than  its  words  absolutely  require. 

A  certiorari  to  the  Quarter  Sessions  to  remove  the  proceedings  for  incorporating 
a  borough,  may  issue  without  a  special  allowance. 

THIS  was  a  certiorari  to  the  Court  of  Quarter  Sessions  of  Phi- 
ladelphia county,  to  which  the  following  petition  was  presented  by 
Joseph  Leman  and  twenty  others : 

"  The  petition  of  the  undersigned  freeholders,  residing  in  the 
eastern  section  of  Blockley  township,  including  West  Philadelphia, 
Hamilton  Village,  Greenville  and  Powelton,  and  within  the  limits 
comprised  in  the  accompanying  plot  or  draft,  bounded  as  therein 
described,  viz. :  Beginning  at  the  mouth  of  Mill  Creek  on  the  river 
Schuylkill,  thence  up  the  said  creek  to  the  Darby  or  Chester  road, 
thence  along  said  road  to  the  western  boundary  line  of  Hamilton 
Village  as  originally  laid  out,  thence  along  the  same  to  the  West 
Chester  road  at  the  Welsh  graveyard,  thence  along  the  West 
Chester  or  Washington  street  to  Cedar  lane,  and  along  Cedar  lane 
to  the  Lancaster  turnpike-road,  and  thence  along  said  road  to  the 
division  line  between  John  Britton's  land  and  that  of  the  late 
William  Bingham's  estate,  thence  along  the  said  line  to  the  river 
Schuylkill,  and  thence  down  said  river  at  low-water  mark  to  the 
place  of  beginning.  Respectfully  showeth,  that  there  are  more 
than  300  inhabitants  within  the  above  described  limits,  (and  the 
number  probably  exceeds  800).  That  your  petitioners  believe  the 
good  of  the  public  and  the  interest  of  the  inhabitants  will  be  pro- 
moted by  the  incorporation  into  a  borough  of  the  several  villages 
contained  within  the  aforesaid  limits.  Your  petitioners,  compris- 
ing a  majority  of  the  resident  freeholders  of  said  villages,  therefore 
respectfully  pray  your  honours  to  lay  their  application  before  the 
grand  jury ;  and  if  by  them  certified,  that  you  decree  the  same  to 
be  incorporated  into  a  borough,  under  the  name  or  title  of  the 
'  Borough  of  West  Philadelphia,'  agreeably  to  the  provisions  of  the 
Act  of  Assembly  in  such  cases  made  arid  provided."  (April  1st 
1834). 

This  petition  was  accordingly  laid  before  the  grand  jury  then 
v.  — 36  Y* 
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in  session,  who  found  that  it  was  expedient  to  grant  the  prayer 
of  the  petitioners  agreeably  to  the  plot  submitted.  The  court 
ordered  it  to  be  laid  over  to  the  next  sessions  according  to  law, 
and  at  December  Sessions  decreed  on  the  14th  of  January  1837, 
that  the  borough  be  incorporated  by  the  name  and  style  of  West 
Philadelphia,  and  that  the  prayer  of  the  petitioners  be  in  all 
respects  granted,  and  that  the  proceedings  be  entered  of  record. 

The  appellant,  John  Hare  Powell  Esq.,  filed  the  following  excep- 
tions to  the  proceedings: 

Because  the  court  incorporated  into  one  borough,  the  towns  or 
villages  of  West  Philadelphia,  Hamilton,  Greenville  and  Powelton. 

Because  the  town  or  village  of  West  Philadelphia  was  incorpo- 
rated into  a  borough  without  the  petition  or  assent  of  a  majority 
of  the  freeholders  resident  therein,  and  without  its  appearing  on 
the  record  that  there  was  such  petition  and  assent. 

Because  the  town  or  village  of  Hamilton  was  incorporated  into 
a  borough,  without  the  petition  or  assent  of  a  majority  of  the  free- 
holders resident  therein,  and  without  its  appearing  on  the  record 
that  there  was  such  petition  and  assent. 

Because  the  town  or  village  of  Greenville  was  incorporated  into 
a  borough  without  the  petition  and  assent  of  a  majority  of  the  free- 
holders resident  therein,  and  without  its  appearing  on  the  record 
that  there  was  such  petition  and  assent. 

Because  the  town  or  village  of  Powelton  was  incorporated  into 
a  borough  without  the  petition  or  assent  of  a  majority  of  the  free- 
holders resident  therein,  and  without  its  appearing  on  the  record 
that  there  was  such  petition  and  assent. 

Because  the  court  incorporated  into  a  borough  the  town  or  vil- 
lage of  Hamilton,  which  does  not  contain  300  inhabitants,  and  is 
not  averred  on  the  record  to  contain  them. 

Because  the  court  incorporated  into  a  borough  the  town  or  vil- 
lage of  Greenville,  which  does  not  contain  300  inhabitants,  and  is 
not  averred  on  the  record  to  contain  them. 

Because  the  court  incorporated  into  a  borough  the  farm  of  the 
appellant,  under  the  name  of  the  village  or  town  of  Powelton, 
when  the  same  does  not  contain  300  inhabitants. 

Because  the  court  incorporated  into  a  borough  a  farm,  the  pro- 
perty of  the  appellant,  under  the  name  of  the  town  or  village  of 
Powelton,  when  in  truth  the  same  is  not  a  town  or  village,  but 
appears  from  the  record  to  be  a  tract  of  open  country. 

Because  the  court  incorporated  into  a  borough  several  square 
miles  of  open  country,  containing  within  them  respectively  no 
town,  village,  or  assemblage  of  houses  whatever. 

Because  the  court  incorporated  into  a  borough  several  square 
miles  of  open  country,  without  the  petition  or  assent  of  the  free- 
holders resident  thereon. 

H.  M.  Phillips,  for  the  borough,  moved  to  quash  the  certiorari, 
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because  it  did  not  lie  and  had  not  been  specially  allowed;  and 
these  points,  with  the  exceptions,  were  argued  by 

J.  C.  Hare  and  Meredith,  for  the  appellant ; 
Hanna,  same  side,  for  the  Guardians  of  the  Poor ; 
H.  M.  Phillips  and  Randall,  for  the  borough. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Under  a  well-balanced  constitution,  the  legisla- 
ture can  no  more  delegate  its  proper  function  than  can  the  judi- 
ciary. It  is  on  the  preservation  of  the  lines  which  separate  the 
cardinal  branches  of  the  government,  that  the  liberties  of  the 
citizen  depend ;  for  a  consolidated  sovereignty,  in  whatever  form, 
is  a  despotism  in  so  far  as  it  subjects  the  governed,  not  to  pre- 
scribed rules  of  action,  to  which  he  may  safely  square  his  conduct 
before-hand,  but  to  the  unsettled  will  of  the  ruling  power,  which 
cannot  be  foreseen ;  and  a  government  becomes  consolidated  in 
proportion  as  its  legislative  branch  abandons  its  own  functions,  or 
usurps  those  which  have  been  vested  elsewhere.  In  the  very  con- 
stitution of  things,  the  whole  people  of  a  State  cannot  assemble 
together  to  exercise  their  sovereign  power  in  person ;  and  it  is  not 
to  be  regretted  that  they  cannot,  for  their  rule  being  untrammelled 
by  anything  but  their  own  will,  would  be  as  arbitrary  and  fitful 
in  its  exercise  as  any  other  uncontrolled  domination.  When  they 
delegate  it  to  an  undivided  agency,  they  slip  their  hold  on  it,  and 
in  turn  become  its  slaves.  These  are  considerations  to  show  that 
the  exercise  of  a  doubtful  power  under  the  constitution,  is  not  to 
be  extended  by  implication,  even  where  the  lines  of  demarcation 
are  so  fine  as  to  be  almost  invisible.  The  Legislature  may  cer- 
tainly authorize  a  corporation  to  enact  ordinances  and  by-laws : 
for  these  are  not  only  incidental,  but  rules  of  self-government  such 
as  any  other  individual  may  prescribe  for  his  own  conduct ;  and 
it  may  also  authorize  voluntary  associations  to  assume  corporate 
powers  in  specific  cases,  on  the  performance  of  certain  conditions, 
as  it  has  done  in  the  case  of  associations  for  literary,  charitable  or 
religious  purposes.  But  the  statute  before  us,  giving,  as  it  does, 
the  Quarter  Sessions  power  to  incorporate  on  the  petition  of  a  bare 
majority,  and  consequently  to  subject  the  citizen  to  taxation  with- 
out his  consent,  and  standing  thus  on  a  more  questionable  basis,  is 
not  to  be  carried  further  than  the  words  of  it  absolutely  require. 
What  are  they?  They  empower  the  Quarter  Sessions  to  incor- 
porate "  any  town  or  village  containing  300  inhabitants ;"  but  they 
give  no  authority  to  roll  two  villages  into  one,  much  less  to  work 
up  with  the  mass  a  tract  of  country  which  is  no  village  at  all.  It 
would  be  idle  to  require  a  given  amount  of  numbers,  if  a  deficiency 
could  be  supplied  by  dragging  in  the  neighbours.  The  words  do 
not  embrace  a  champaign  country,  but  a  collection  of  houses,  col- 
located after  something  like  a  regular  plan  in  regard  to  streets  and 
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lanes,  without  intervening  farm-land,  but  with  a  convenient  cur- 
telage  attached  to  each.  Now,  as  every  such  collection,  having 
the  requisite  number  of  inhabitants,  is  entitled  to  be  separately 
incorporated,  it  could  not  have  been  intended  that  a  village  which 
had  not  yet  attained  the  proper  size  might  be  swallowed  alive  and 
assimilated  by  its  older  and  more  vigorous  brother.  The  statute 
requires  that  the  petition  for  incorporation  be  signed  by  a  majority 
of  the  freeholders  residing  within  the  limits  of  the  village  or  town ; 
but  what  would  be  a  compliance  with  it  in  this  case,  where  there 
are  not  only  two  villages,  but  a  tract  of  open  country  to  boot  ?  To 
carry  out  the  spirit  of  the  law  would  require  the  signatures  of  a 
majority  of  the  freeholders  in  each  village  as  separate  communities, 
as  well  as  the  signatures  of  a  majority  of  those  in  the  vicinage. 
But  this  principle  of  representation  has  not  been  provided  for,  and, 
consequently,  no  such  case  as  the  present  was  in  view.  But  a  majo- 
rity of  the  whole  mass  is  expressly  required  to  give  the  Quarter 
Sessions  jurisdiction,  and  it  is  nowhere  asserted  that  the  signers  in 
this  case  were  such ;  so  that  the  proceeding  could  not  be  sustained 
on  any  principle  of  construction.  But  surely  the  Legislature  never 
meant  to  allow  a  larger  village  to  force  a  smaller  one  into  munici- 
pal union  with  it,  or  to  compel  a  farmer  to  pay  scot  and  lot  for  the 
improvements  and  police  of  a  borough  in  which  he  has  no  commu- 
nity of  interest.  The  Legislature  may,  and  sometimes  does,  annex 
a  portion  of  contiguous  territory  to  a  city  or  borough;  but  it  does 
so  by  force  of  a  power  which  it  has  not  delegated.  In  every 
aspect,  then,  this  act  of  judicial  incorporation  was  irregular. 

Proceedings  quashed. 


Miller  against  Cresson. 

A  warrant  surveyed  on  land  which  has  been  improved  by  another,  is  not  abso- 
lutely void,  but  may  be  avoided  at  the  instance  of  the  improver,  unless  he  has 
abandoned  his  right  before  or  after  the  survey. 

Abandonment  of  land  by  a  settler  is  not  in  all  cases  a  matter  of  fact :  it  may 
be  a  conclusion  of  law  from  facts. 

To  constitute  an  abandonment  there  must  be  an  actual  relinquishment  of  pos- 
session by  the  settler  without  the  intention  of  returning. 

It  is  error  to  submit  to  the  jury  the  question  of  abandonment,  when  there  is  no 
evidence  of  a  relinquishment  of  possession. 

If  a  settler  acquires  a  right  to  400  acres  by  improvement,  and  afterwards  sells 
180  acres  part  thereof  by  courses  and  distances  and  boundaries,  such  conveyance 
does  not  devest  his  title  to  the  remainder  of  the  tract,  nor  does  it  thereby  become 
vacant,  so  as  to  be  liable  to  be  taken  up  on  a  warrant  to  a  third  person. 

A  settler  may  circumscribe  his  boundaries,  and  when  he  does  so  in  good  faith, 
the  residue  becomes  vacant  land  :  but  his  vendee  of  part  cannot  by  circumscrib- 
ing that  part,  deprive  the  settler  of  his  right  to  the  remainder. 
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If  a  settler  entitled  to  400  acres  gives  to  one  who  is  purchasing  180  acres  thereof 
from  a  third  person,  a  written  declaration  that  he  had  no  right  to  the  improve- 
ment, though  such  declaration  may  be  an  estoppel  as  to  the  180  acres,  yet  it  can- 
not be  used  as  such  by  one  claiming  the  remaining  220  acres  without  any  con- 
sideration paid  to  the  settler,  or  evidence  that  a  purchaser  was  deceived  by  it,  so 
as  to  purchase  or  expend  his  money  on  the  faith  of  it. 

Vague  information  by  one  not  interested  in  the  land,  is  not  notice  to  a  pur- 
chaser that  another  claim  exists. 

THIS  was  an  action  of  ejectment  for  195  acres  of  land,  brought 
originally  in  the  Common  Pleas  of  Schuylkill  county  by  the  defend- 
ants in  error,  John  H.  Cresson,  James  Cresson  and  Joseph  Cres- 
son, against  the  plaintiff  in  error,  Anthony  F.  Miller,  in  which  a 
verdict  and  judgment  were  rendered  in  favour  of  the  plaintiffs 
below  in  the  Common  Pleas  of  Montgomery  county,  to  which  the 
cause  had  been  removed. 

The  plaintiffs  gave  in  evidence  a  warrant  dated  4th  August 
1824  to  John  Schall  for  120  acres  of  land  adjoining  land  of  John 
Spayd,  Esq.,  land  late  the  property  of  John  Kerschner,  deceased, 
Jacob  Merkle  and  Levi  Blew's  improvement,  situated  in  Norwe- 
gian township,  Schuylkill  county ;  a  survey  thereon  dated  9th  Sep- 
tember 1824,  made  by  Frederick  Lauderbrun,  deputy-surveyor, 
for  195  acres,  76  perches  and  allowance ;  and  patent  to  John 
Schall,  dated  7th  April  1825,  for  the  consideration  of  $20.95,  the 
moneys  now  paid,  adjoining  Levi  Blew's  improvement.  Also  a 
deed  from  John  Schall  and  wife  to  the  plaintiffs  for  the  same,  in 
consideration  of  $1656,  with  general  warranty,  dated  1st  Decem- 
ber 1828,  recorded  13th  January  1829,  together  with  a  release 
from  John  Dreher  and  wife  to  the  plaintiffs  of  Dreher's  interest  in 
the  land,  in  consideration  of  $5,  dated  13th  January  1829,  recorded 
the  same  day.  The  plaintiffs  further  produced  the  application  of 
Schall  dated  2d  August  1824,  with  the  affidavit  of  John  Kolb  that 
the  land  was  vacant. 

The  defendant  gave  in  evidence  a  warrant  dated  25th  April 
1835,  to  himself  for  400  acres  including  an  improvement,  adjoin- 
ing lands  late  of  John  Keller,  John  Chandler,  now  or  late  of  Jere- 
miah Reed  on  the  north ;  George  Taylor,  Jacob  Heim  and  south- 
east corner  of  George  Stitzell's  improvement,  on  the  south  by  Sharp 
mountain,  situate  on  Shaffer's  creek,  Norwegian  township — interest 
from  the  1st  April  1805;  and  survey  by  George  Rahn,  deputy- 
surveyor,  dated  6th  May  1835,  containing  414  acres  28  perches. 
He  then  called  witnesses  who  stated,  there  were  since  1804  three 
improvements  by  the  three  sons  of  John  Blew ;  John's  who  lived 
at  the  west  end,  Michael's  in  the  middle  and  Levi's  at  the  east 
end.  Levi's  (which  was  the  part  under  which  the  defendant 
claimed)  existed  in  1808  and  1809.  He  had  a  house  and  two  or 
three  acres  cleared  and  a  saw-mill  built  on  the  land.  Old  John 
lived  ten  or  twelve  miles  off.  Levi  left  the  improvement  in  1819, 
giving  the  possession  to  Hollenbach,  but  there  were  fences  till  1824. 
Old  John  Blew  bought  1200  acres  in  1802  or  1803  of  Moyer:  but 
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it  turned  out  he  had  no  right,  and  then  the  old  man  and  his  sons 
went  on  improving  the  land,  in  order  to  hold  it  by  improvement. 
They  began  in  1804.  Afterwards  old  John  returned  to  the  land 
and  mortgaged  the  1200  acres  and  died  there  in  1809.  Young 
John  gave  up  his  improvement  to  Levi  and  Michael.  After  the 
father's  death  Michael  and  Levi  continued,  built  a  saw-mill  and 
became  indebted  to  Martin  Price  in  $500  or  upwards,  and  James 
Blew,  their  brother,  became  their  bail  and  had  to  pay  the  money. 
About  1814,  Levi  and  Michael  sold  to  John  Hughes  for  $3000,  of 
which  $400  were  paid  on  account,  and  they  moved  off,  but  left  a 
younger  brother  in  possession.  Hughes  becoming  dissatisfied  with 
the  title,  they  agreed  to  take  back  the  property,  and  gave  Hughes 
a  bond  with  John  Addams  as  bail  for  $400;  and  Michael  after- 
wards moved  back  and  removed  the  saw-mill  to  another  part  of 
the  land.  In  July  1818,  the  land  was  sold  on  a  judgment  obtained 
by  Hughes  on  the  bond,  and  bought  by  James  Blew,  son  of  old 
John  Blew,  the  land  being  described  as  containing  1200  acres 
more  or  less,  adjoining  lands  of  George  Clauser,  Jeremiah  Reed, 
Jonathan  Kerschner  and  others.  By  deed  from  James  Blew  and 
wife,  dated  27th  August  1832,  and  recorded  September  9th,  the 
defendant  had  this  title  also.  After  the  sheriff's  sale  Michael 
moved  away,  but  came  back  in  two  or  three  years,  and  Levi  was 
then  living  there. 

The  defendant  showed  a  mortgage  by  John  Blew  to  Jacob  Mil- 
ler on  the  llth  January  1809,  conditioned  for  the  payment  of 
£157  for  a  tract  by  courses  and  distances  containing  1200  acres 
or  thereabouts,  on  which  a  scire  facias  issued  to  August  term 
1811  against  John  Blew  and  eleven  of  his  children  described  as 
his  children  and  heirs,  in  which  Levi  Blew  was  a  party,  and  filed 
an  affidavit  of  defence  12th  August  1814,  and  there  was  a  verdict 
for  the  plaintiff  for  £209  lls.  6d.,  and  the  land  sold  on  a  levari  to 
April  term  1816  for  $1070  to  Michael  Bright,  and  a  deed  was 
made.  Evidence  was  given  of  the  lines  of  the  mortgage  tract. 
Kolb  proved  he  made  the  affidavit  at  the  instance  of  Dreher,  who 
made  the  survey,  never  having  himself  seen  the  land  or  known  any 
thing  about  it. 

The  defendant  offered  Jacob  Seitzinger  as  a  witness  to  prove 
that  in  the  fall  of  1828  or  beginning  of  1829  he  was  in  conversa- 
tion with  the  Messrs  Cressons :  they  said  they  were  about  buying, 
or  had  bought  the  land  of  Mr  Schall.  He  thought  he  stated  Miller 
had  a  right.  His  brother  then  told  them  that  another  man  had 
bought  the  land  of  Mr  Schall.  He  said  he  could  get  Miller's  claim 
and  take  it  from  them,  and  wanted  witness  to  go  down  that  night. 
The  Cressons  seemed  scared,  and  said  Schall  was  good  enough,  and 
he  had  agreed  to  guarantee  the  title.  The  plaintiffs  objected  to  this 
evidence,  and  the  court  rejected  it  and  sealed  a  bill  of  exceptions. 

The  defendants  then  gave  in  evidence  a  deed-poll  from  John 
Blew,  Sen.,  to  Levi  Blew  and  Michael  Blew  dated  the  —  day  of 
1808,  recorded  15th  April  1811,  conveying  by  courses  and 
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distances  1236  acres  and  allowance,  reciting  a  deed-poll  from 
John  Moyer  to  John  Blew  of  the  llth  June  1804  in  consideration 
of  £60,  conveying  all  his  right,  &c.  in  a  tract  in  Norwegian  town- 
ship adjoining  lands  claimed  by  Francis  Umbehocker,  late  Edward 
Pennington,  John  Kerchner,  and  other  land  of  John  Moyer,  con- 
taining 1236  acres,  &c.,  surveyed  by  virtue  of  three  warrants  to 
Charles  Evans,  Joseph  Spayd  and  Conrad  Feger,  dated  19lh  No- 
vember 1793.  And  also  the  record  of  a  recovery  in  ejectment  by 
the  present  defendant  against  the  present  plaintiffs  in  Lehigh 
county  in  1837,  which  was  reversed  by  the  Supreme  Court  and  a 
venire  facias  de  novo  awarded;  tried  again  in  1839  in  Northamp- 
ton county  and  a  recovery  by  the  plaintiff,  which  judgment  was 
affirmed  on  writ  of  error. 

The  plaintiffs  then,  after  producing  the  application  of  the  de- 
fendant dated  April  8th  1835,  on  which  his  warrant  was  obtained, 
offered  a  certified  copy  of  an  application  by  John  Blew,  Sen., 
dated  January  31st  1809  for  400  acres  of  land  on  the  waters  of 
the  West  Branch  of  Schuylkill,  including  his  improvement,  con- 
sisting of  a  dwelling-house  and  stable  and  about  10  acres  cleared 
by  him  and  his  family :  and  warrant  issued  23d  February  1809 
and  interest  from  1st  September  1804  and  survey  6th  March  1809 
for  451  acres  149  perches  and  allowance,  accepted  10th  July  1809, 
— to  show  that  a  man  cannot  have  two  improvements  at  the  same 
time.  This  was  not  any  part  of  the  lands  now  in  question,  but 
several  miles  off.  The  defendant  objected  to  this  as  irrelevant, 
but  admitted  and  exception  taken. 

This  evidence  was  given,  and  the  plaintiffs  offered  the  applica- 
tion of  Niel  Crosby  4th  March  1829;  warrant  7th  March  1829 
thereon  for  180  acres,  whereon  an  actual  settlement  has  been 
made,  adjoining  lands  of  the  New  York  and  Schuylkill  Coal  Com- 
pany on  the  south,  lands  of  Jacob  Seitzinger  and  others  on  the 
north,  and  lands  of  George  Rahn  and  others  on  the  east,  situate  in 
Norwegian  township,  Schuylkill  county;  interest  from  1st  March 
1804 ;  surveyed  by  F.  Lauderbrun,  deputy-surveyor,  14th  May 
1829  for  52  acres  129  perches;  patent  15th  June  1829  to  Thomas 
Ridgway  and  John  Schall  for  the  same  quantity — to  show  that  the 
plaintiffs  were  the  owners  of  the  tract  and  the  extent  of  the  im- 
provement ;  and  that  they  circumscribed  their  boundary  and  threw 
out  the  land  adjoining,  now  sued  for  in  this  ejectment.  The 
defendant  objected  to  this  evidence,  but  the  court  admitted  it  and 
sealed  a  third  bill  of  exceptions  and  the  papers  were  then  read. 

The  plaintiffs  also  offered  a  deed  from  Levi  Blew  and  wife  to 
Niel  Crosby,  dated  the  26th  of  March  1829,  for  180  acres  in  con- 
sideration of  $500.  Deed  from  Niel  Crosby  to  Thomas  S.  Ridg- 
way and  John  Schall,  12th  of  May  1829,  for  — <acres.  Deed, 
25th  of  January  1830,  from  these  grantees  to  the  plaintiffs,  for 
three- fourths  of  the  land  in  the  patent,  in  consideration  of  $1680, 
with  general  warranty.  Deed,  same  date,  from  same  to  Adam 
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Everly,  for  one-fourth  of  same,  for  consideration  of  $560,  with 
general  warranty.  Deed,  23d  of  September  1835,  from  Everly 
to  the  plaintiffs,  for  this  one-fourth.  These  were  all  objected  to 
by  the  defendant,  but  admitted,  and  a  fourth  bill  of  exceptions 
taken. 

The  description  in  the  deed  from  Levi  Blew  to  Niel  Crosby, 
(represented  by  the  following  diagram),  was  of  all  that  certain 
messuage,  tenement,  tract  of  land,  and  improvement,  situate  in 
the  township  of  Norwegian,  county  of  Schuylkill,  and  State  afore- 
said; bounded  and  limited  as  follows,  to  wit:  beginning  at  a  post, 
thence  along  land  surveyed  to  Benjamin  Pott  and  Thomas  Silly- 
man,  south  62  degrees,  west  354  perches  to  W.  O.,  south  21 
degrees,  east  148  perches  to  a  gum-tree  corner,  south  70  degrees, 
west  100  perches  along  land  surveyed  to  James  L.  Dunn  to  a 
stone,  and  north  11  degrees,  west  70  perches  to  W.  O.  corner  in 
Michael  Hollenbach's  line,  thence  by  same  north  2  degrees,  west 
138  perches  to  B.  O.;  thence  by  Lewis  Stitzell's  improvement 
north  60  degrees,  east  241  perches  to  a  stone,  south  30  degrees, 
east  18  perches  to  a  stone,  north  60  degrees,  east  45  perches  to  a 
post;  thence  by  land  of  late  George  Rahn  south  42  degrees,  east 
28  perches  to  a  hickory  sapling,  north  48  degrees  63  perches  to  a 
stone;  thence  by  land  of  late  John  Schall,  Esq.  south  42  degrees, 
east  45  perches  to  a  post,  the  above-mentioned  place  of  beginning : 
containing  by  estimation  about  180  acres,  be  the  same  more  or 
less ;  it  being  the  same  tract  of  land  which  (the  right  and  title 
thereto  by  improvement)  was  vested  in  the  above  said  Levi  Blew. 
Together  with  all,  &c.,  to  have  and  to  hold  the  above  said  tract 
of  land  and  improvement,  &c. 

Oco.  Lewis  Stitzell. 

• , ,    * 
John  C.  Qfferman. 
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180  Jl.  •more  or  less. 
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The  following  diagrams  or  connected  drafts  of  the  premises 
were  furnished,  the  first  by  the  defendant,  the  second  by  the 
plaintiffs. 


NEW  YOKKl  COMPAJTY"  \       "S  \ 

',  The  WO  acre,  \tract  purchased  by  OldJdJm  Blew  from      ^Moyef    and 
\  martyac/ed  to\M.illcr    and  conveyed* to    his   sons  Le*i  .  *\  and  Michael 


Benjciiivin'    Pott 


\     Warra,it\Dee.  23,1824 


Charles  Events 


John  Otto    [      Charles  Evnns        i        John  Spayd 
Sharp  I  Moun  tain 


The  plaintifts  then  offered  in  evidence  a  certain  affidavit,  dated 
llth  of  May  1829,  purporting  to  have  been  signed  by  Jerusha 
Blew,  James  Blew,  and  Andrew  Blew,  before  George  Reber,  Esq.; 
but  the  defendant  objected  until  it  was  proved.  The  plaintiffs 
then  called  Charles  Frailey,  Esq.,  who  testified  he  had  seen  James 
Blew  write  and  knew  his  handwriting,  and  believed  the  signature 
to  the  affidavit  to  be  his  handwriting.  The  defendant  still  objected 
that  it  was  not  a  conveyance — did  not  relate  to  the  land  in  suit — 
was  after  the  date  of  the  deed  under  which  the  plaintiffs  claimed, 
and  after  the  deed  of  Levi  Blew  to  Niel  Crosby,  and  was  irrele- 
v.  —  37  z 
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vant.     But  the  court  admitted  it  as  to  James  Blew  only,  it  being 
prior  to  the  deed  to  Miller,  and  the  defendants  excepted. 
The  paper  was  then  read  as  follows: 

Schuylkill  County,  ss. 

Personally  appeared  before  me  the  subscriber,  one  of  the  justices 
of  the  peace  in  and  for  said  county,  Jerusha  Blew,  widow  of  John 
Blew,  deceased,  James  Blew  and  Andrew  Blew,  who  being  first 
duly  sworn  according  to  law,  did  depose  and  say :  John  Blew, 
deceased,  in  his  lifetime,  hath  no  claim  or  any  other  kind  of  right 
to  Levi  Blew's  improvement,  or  any  other  of  the  children  of  said 
deceased,  except  Levi  Blew  himself.  It  is  that  same  tract  of  land 
situate  in  Norwegian  township,  Schuylkill  county,  now  occupied 
by  John  Miller;  adjoining  lands  of  the  York  Company,  land  of 
Michael  Hollenbach,  and  land  of  John  C.  Offerman,  and  others ; 
containing  186  acres. 

Sworn  and  subscribed  before  me,  this  llth  day  of  May  1829. 
GEORGE  REBER.  her 

JERUSHA  +  BLEW, 

mark 

JAMES  BLEW, 

his 

ANDREW  4-  BLEW. 

mark 

Andrew  Blew,  the  last  signer,  sworn  and  subscribed  before  me, 
this  llth  day  of  May  1829.  GEORGE  MEDLER, 

Justice  of  the  Peace  of  Schuylkill  county  aforesaid. 

The  plaintiffs  offered  in  evidence  the  deposition  of  Niel  Crosby, 
taken  in  Londonderry,  Ireland,  in  an  action  of  ejectment  to  July 
term  1835,  in  Schuylkill  county,  brought  by  the  present  defendant, 
Anthony  F.  Miller,  against  John  Schall,  Samuel  Brooke,  John 
Dreher,  impleaded  with  the  present  plaintiffs,  the  Cressons,  as  to 
whom  ihe  sheriff  returned  non  est  inventus  and  John  Heist  and 
others  found  in  possession.  The  defendant  objected,  but  the  court 
admitted  the  deposition,  and  a  sixth  exception  was  taken. 

This  deposition  went  to  show  that  James  Blew,  in  conversation 
with  the  witness  in  Schuylkill  county,  said  that  Levi  Blew  began 
the  improvement  (which  the  witness  bought  of  him  and  conveyed 
to  Ridgway  and  Schall)  and  built  and  made  all  the  improvements 
that  were  ever  made  on  it,  and  that  it  was  Levi's,  and  no  other's ; 
that  none  of  the  others  of  his  family  had  anything  to  do  with  it. 
He  never  said  he  had  any  claim,  but  always  said  it  belonged  to 
Levi ;  that  James  Blew  signed  the  instrument  of  writing  above- 
mentioned,  relating  to  the  tract,  a  day  or  two  before  the  deed  to 
Schall  and  Ridgway,  in  Squire  Reber's  office,  and  swore  to  it,  and 
it  was  also  signed  by  the  mother  and  brother  Andrew.  It  was 
signed  to  show  that  Levi  had  the  title,  and  to  enable  the  witness 
to  get  his  money  for  it  from  Schall  and  Ridgway;  and  witness 
gave  it  to  Schall  and  Ridgway,  with  the  title-papers,  when  he 
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received  his  money.  He  also  proved  the  swearing  by  the  other 
two,  and  that  it  was  rea"d  and  explained  by  Reber,  and  swore  that 
he  had  no  knowledge  of  James  Blew's  claiming,  but  that  James 
stood  out  that  it  belonged  to  Levi.  The  deposition  of  Patrick 
Crosby  was  also  read. 

The  plaintiffs  also  proved,  by  George  Medler,  the  signing  of  the 
affidavit  by  Andrew  Blew,  and  then  called  numerous  witnesses  to 
prove  the  signatures,  and  to  show  the  lines  of  the  tracts,  and  the 
state  of  the  improvement  in  1821  and  1824,  and  that  Michael  Blew 
left  his  improvement  in  1817  or  1818,  and  gave  testimony  by  John 
Schall  and  others  as  to  the  evidence  given  by  Kolb,  and  other 
matters. 

The  defendant  then  examined  James  Blew,  who  first  stated  he 
never  received  anything  from  the  defendant  on  account  of  pur- 
chase money ;  that  it  was  agreed  he  should,  if  the  defendant  suc- 
ceeded in  holding  the  land,  have  $1000  or  a  sixth  part  of  the  land  ; 
but  he  had  since,  on  becoming  a  witness,  released  the  defendant. 
He  then  stated  the  circumstances  of  the  improvements  by  his  bro- 
ther ;  his  own  purchase  in  1818  and  Bright's  afterwards;  that  he 
put  Levi  on  the  land,  and  afterwards  Barnhart,  in  1827  or  1828 ; 
that  he  told  Niel  Crosby  the  land  was  his,  he  had  bought  it ;  and 
he  was  asked  by  Crosby  to  sign  a  paper  that  he  did  not  own  it  as 
an  heir  of  his  father.  He  could  not  recollect  signing  the  paper  ; 
thought  he  had  not;  his  mother  and  brother  signed  it;  thought  it 
was  Reber's  handwriting.  The  evidence  of  Andrew  Blew  was 
produced  to  confirm  James  Blew  and  to  contradict  Crosby.  The 
defendant  also  called  a  number  of  witnesses  to  impeach  the  charac- 
ter of  Niel  and  Patrick  Crosby  for  veracity. 

The  plaintiffs  then  called  witnesses  to  support  their  character, 
and  to  contradict  James  Blew,  and  other  evidence  of  James  Blew 
on  former  trials.  The  parol  evidence  was  exceedingly  voluminous, 
and  embraced  an  endless  variety  of  detail,  on  every  subject,  and 
as  to  every  witness  or  person  connected  with  the  suit ;  much  of  it 
being  obscure  and  contradictory ;  which  it  is  needless  further  to 
insert,  as  the  material  points  of  the  case  will  appear  in  the  charge 
of  the  court  below  and  in  the  opinion  of  this  court. 

The  court  below  charged  the  jury  as  follows : 

The  plaintiffs  claim  the  land  in  controversy  by  virtue  of  a 
warrant  dated  4th  of  August  1824,  to  John  Schall  for  120  acres, 
adjoining  lands  surveyed  to  John  Spayd,  Esq.,  land  late  the 
property  of  the  heirs  of  John  Kerschner,  deceased,  land  late  of 
Jacob  Merkle  and  Levi  Blew's  improvement,  being  unimproved, 
in  Norwegian  township,  Schuylkill  county.  9th  of  September 
1824,  survey  195  acres  77  perches,  by  F.  Lauderbrun,  deputy- 
surveyor,  embracing  the  calls  in  the  warrant.  7th  April  1825, 
patent  to  John  Schall,  who,  on  the  1st  of  December  1828,  conveyed 
to  the  Messrs  Cressons.  On  the  deed  from  Schall  to  the  Cressons 
you  will  find  a  release,  endorsed  from  John  Dreher  and  wife  to  the 
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plaintiffs.  Writ  served  on  the  15th  February  1840.  Here,  under 
the  direction  of  the  court,  the  plaintiffs  rested. 

Then  the  defendant  gave  in  evidence  the  legal  title  under  which 
he  claims,  viz.  a  warrant  dated  25th  April  1835,  to  Anthony  F. 
Miller  for  400  acres,  including  an  improvement  and  actual  settle- 
ment, adjoining  lands  surveyed  for  John  Keller,  late  John  Kersch- 
ner,  land  surveyed  to  John  Chandler,  now  or  late  Jeremiah  Reed, 
on  the  east;  on  the  north  by  land  surveyed  of  George  Taylor,  now 
or  late  of  Jacob  Heim,  and  south-east  corner  of  George  Stitzell's 
improvement;  on  the  south  by  Sharp  Mountain;  situate  on  Shaffer's 
creek,  in  Norwegian  township,  Schuylkill  county.  This  warrant 
calls  for  interest  from  the  1st  April  1805.  On  this  warrant  a  sur- 
vey was  made  of  414  acres  and  28  perches,  on  the  6th  May  1835, 
by  George  Rahn,  deputy-surveyor.  On  that  return  of  survey, 
Rahn  states  that  "  the  improvements  consist  of  two  cleared  fields, 
containing  about  30  acres,  a  log-house  and  barn,  occupied  by 
George  Runyon.  The  whole  of  the  survey  is  claimed  under  dif- 
ferent warrants  above  represented." 

These  different  warrants,  as  appears  by  the  return,  were  ob- 
tained in  1822  or  '23,  '24,  in  1825  and  in  1829.  The  last  of  these 
warrants  is  to  Niel  Crosby,  dated  on  the  7th  March  1829,  for  180 
acres.  When  the  deputy-surveyor  came  to  execute  it,  on  the  14th 
May  1829,  there  were  only  52  acres  and  129  perches  left  for  it  of 
the  whole  vacancy.  Niel  Crosby  got  a  deed  from  Levi  Blew  and 
wife,  for  the  consideration  of  $500,  on  the  26th  March  1829,  sub- 
sequent to  the  warrant  and  prior  to  the  survey.  As  this  applica- 
tion, warrant,  survey,  deed  and  title  will  be  more  particularly 
brought  under  your  consideration  hereafter  by  the  court,  we  will 
now  take  up  the  consideration  of  the  defendant's  title,  which 
covers  not  only  the  survey  of  Crosby  and  of  Schall  but  others  not 
now  under  our  immediate  consideration.  Although  the  defendant's 
warrant  and  survey  is  subsequent,  in  date,  to  the  plaintiffs',  you 
will  bear  in  mind  that  the  defendant's  warrant  calls  for  400  acres, 
including  an  improvement.  An  actual  settlement  and  its  bounda- 
ries would  include  the  land  surveyed  on,the  Schall  warrant,  which 
is  for  your  determination.  The  warrant  of  the  defendant  fixes  the 
date  of  the  commencement  of  that  improvement  on  the  1st  of  April 
1805.  Before  we  proceed  to  consider  whether  such  settlement 
existed,  and  to  enable  you  to  apply  the  evidence,  we  instruct  you 
that  the  Legislature  nave  defined  a  settlement  by  the  Act  of  the 
30th  December  1786.  They  say,  "  It  is  an  actual  personal  resi- 
dent settlement,  with  a  manifest  intention  of  making  it  a  place  of 
abode,  and  the  means  of  supporting  a  family."  The  Act  of  the 
23d  April  1794  closed  the  office  against  granting  warrants,  "except 
for  such  lands  where  an  actual  settlement  has  been,  or  shall  have 
been  made,  grain  raised,  and  a  person  or  persons  residing  there- 
on." The  office  remained  closed  from  the  22d  September  1794 
until  the  28th  March  1814,  when  an  Act  was  passed  repealing  in 
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part  the  Act  of  the  22d  April  1794,  and  also  part  of  the  Act  of  the 
3d  April  1792  as  to  the  price,  with  this  proviso, "  that  nothing  herein 
contained  shall  impair  or  affect  the  right  of  any  person  who  may 
have  actually  settled  upon  vacant  land  before  the  passing  of  this 
Act."  The  same  Act  of  the  30th  December  1786,  which  defined  a 
settlement  right,  also  declared  that  "  no  warrant  shall  issue  from 
the  Land  Office  of  this  State  for  any  tract  of  land  on  which  a  settle- 
ment is  made,  unless  to  such  person  or  persons  respectively  who 
have  made  the  settlement,  or  their  legal  representatives,  until  the 
10th  April  1789,  and  if  such  warrant  shall  issue  otherwise  than  as 
aforesaid,  it  shall  be  deemed  to  have  issued  by  surprise,  and  shall 
be  of  no  avail  in  law."  It  is  true,  a  proviso  in  this  Act  confined 
it  to  the  purchase  of  1768,  but  its  principles  were  extended  by  the 
courts  to  every  part  of  the  Commonwealth.  Subsequent  Acts, 
extending  the  time  for  patenting  lands,  have  preserved  this  prin- 
ciple to  the  present  day.  Legal  representatives  were  the  heirs  or 
alienee  of  an  improver  or  purchaser  at  sheriff's  sale.  Warrants 
and  surveys,  and  improvement  rights  were  bound  by  judgments, 
subject  to  the  law  of  descents  and  all  their  incidents  of  dower  and 
curtesy  like  other  real  estate. 

What  then  is  an  improvement?  It  is  an  actual  resident  per- 
sonal settlement,  a  place  of  abode  and  means  of  supporting  a 
family.  When  a  man  entered  the  forest  and  bonafide  commenced 
an  improvement  or  settlement,  the  law  gave  him  a  reasonable 
vicinage,  and  cast  its  protective  shield  around  him.  Before  the 
revolution  he  was  entitled  to  300  acres,  and  since  the  revolution 
to  400  acres.  He  might  take  a  less  quantity ;  he  had  a  right  to 
limit  and  fix  his  boundary,  and  when  a  surveyor  came  to  execute 
a  subsequent  warrant,  he  was  bound  to  give  him  a  reasonable 
vicinage  and  boundary,  and  to  respect  his  improvement,  even  when 
he  had  made  no  actual  survey  of  his  claim.  The  honest  settler 
was  a  favourite  of  the  law.  His  residence  and  labour,  his  hard- 
ships in  the  woods  added  to  the  population  and  wealth  of  the  Com- 
monwealth, and  when  he  continued  to  reside  on  the  land,  the  Legis- 
lature gave  him  the  same  time  to  perfect  his  title  to  this  day,  that 
they  have  given  to  old  warrant  and  locations  with  the  surveys 
returned.  You  will  inquire,  was  there  an  actual  personal  resident 
settlement  by  old  John  Blew  or  his  children?  This  will  bring  to 
your  consideration  the  whole  evidence, and  you  will  further  inquire, 
was  this  settlement  preserved  by  due  diligence  ?  The  court  will 
not  pretend  to  bring  all  the  minute  evidence  before  you  on  this 
part  of  the  case.  They  will  only  bring  before  you  the  prominent 
facts.  It  is  your  duty  and  province  to  take  the  whole  evidence 
under  your  consideration. 

The  deed  from  Myers  to  John  Blew  is  not  in  evidence.  We 
submit  to  you  whether  the  witnesses  on  both  sides  have  not  proved 
that  old  John  Blew,  when  he  first  went  to  see  it,  went  under  the 
idea  he  had  purchased  the  land.  There  is  evidence  that  he  had 

v.  —  z  * 


294  SUPREME  COURT  [Philadelphia 

[Miller  v.  Cresson.] 

a  survey  made  in  1804  or  1805.  Then  it  was  discovered  that  the 
land  or  part  of  it  was  vacant,  and  we  submit  to  you  whether  John 
Blew  and  his  sons  or  some  of  them  did  not  then  come  to  the  deter- 
mination of  appropriating  and  taking  it  up  by  settlement.  Peter 
Starr's  evidence,  if  believed,  proves  that  old  John  Blew  and  his 
sons  in  1805  used  to  pass  his  house  in  going  and  coming  from 
Shaffer's  creek  to  work,  built  a  round  log-house,  cleared  some  land 
in  a  short  time,  some  of  the  young  Blews  residing  on  the  land. 
Levi  lived  after  some  time  on  the  eastern  end  of  the  vacancy, 
Michael  in  the  middle,  and  young  John  on  the  western  end.  You 
have  heard  how  James  Blew  built  a  saw-mill,  and  how  it  was 
continued  and  removed.  One  of  the  first  clearings  was  above  or 
north  of  the  saw-mill,  which  old  field  is  within  the  survey  of  the 
plaintiffs  as  well  as  the  seat  where  the  old  saw-mill  stood.  You 
have  heard  how  old  John  Blew  was  removed  to  the  land  about 

1809,  and  how  he  died  the  following  year.     On  the day  of 

1808,  old  John  Blew  conveyed  the  land  south  of  the  mort- 
gage line  to  his  sons  Levi  and  Michael  Blew.  This  deed  was  not 
recorded  until  the  15th  of  April  1811.  On  the  llth  of  January 
1809,  John  Blew  mortgaged  the  land,  which  was  included  in  the 
deed  to  his  sons  Michael  and  Levi,  to  Jacob  Miller  to  secure  the 
payment  of  £157  on  the  llth  of  January  1810,  with  interest.  The 
mortgage  was  defective  in  the  courses  and  distances.  On  this 
mortgage  a  scire  facias  issued  No.  76  to  August  term  1811, 
Miller  v.  John  Blew,  James  Blew,  Levi  Blew,  Michael  Blew, 
Isaac  Blew,  Andrew  Blew,  Mary  Blew,  Phoebe  Blew,  Sarah 
Blew,  Jerusha  Blew,  Elizabeth  Blew,  and  Eleanor  Blew,  children 
and  heirs  of  John  Blew,  deceased.  The  scire  facias  contained 
more  courses  and  distances  than  the  mortgage,  and  included  the 
land  south  of  the  mortgage  line,  and  said  to  contain  1200  acres  or 
thereabouts. 

On  the  1st  of  August  1811,  Levi  Blew  appeared  and  filed  an 
affidavit  of  defence.  Evans  appeared  and  pleaded  payment.  On 
the  13th  of  August  1814,  the  jury  found  for  the  plaintiff  £209  11s.  Gd. 
judgment.  Sundry  writs  of  executions  issued,  and  in  1819  the 
land  was  sold  for  $1070  to  David  Bright.  On  the  12th  of  April 
1819,  the  sheriff's  deed  was  acknowledged.  On  the  llth  of  Feb- 
ruary 1830,  David  Bright  conveyed  to  Anthony  F.  Miller,  the 
defendant.  You  have  heard  the  evidence  of  James  Blew,  how  he 
became  bail  for  his  brothers  Michael  and  Levi  Blew,  and  how 
Michael  and  Levi  became  indebted  to  John  Hughes.  Hughes 
brought  his  suit  No.  4  to  December  term  1817,  against  Levi  Blew, 
Michael  Blew,  and  John  Adams,  who  was  their  bail.  In  this 
action  of  debt  on  the  9th  of  February  1818,  Hughes  obtained  a 
judgment.  \Jierifacias  issued  to  March  term  1818.  and  the  levy 
is  not  returned,  but  the  inquisition  states  "  that  the  rents  and  pro- 
fits of  a  messuage  tenement  and  tract  of  land,  containing  1200 
acres,  more  or  less,  adjoining  George  Clouser,  Jeremiah  Reed, 
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Jonathan  Kerschner  and  others,  late  the  estate  of  Levi  and 
Michael  Blew,  a  venditioni  exponas  to  July  term  1818,  and  land 
sold  to  James  Blew  for  $70.50."  The  proceeds  of  this  sale  the 
sheriff  returned  was  applied  to  prior  judgments.  On  the  26th  of 
October  1818,  Sheriff  Christ  made  his  deed  to  James  Blew,  de- 
scribing the  land  as  in  the  inquisition,  and  same  day  deed  acknow- 
ledged in  open  court.  And  on  the  27th  of  August  1832,  James 
Blew  and  wife  conveyed  to  Anthony  F.  Miller  for  1200  acres. 
You  will  keep  in  mind  that  the  plaintiff's  warrant  bears  date  the 
4th  of  August  1824.  Survey,  9th  of  September  1824.  Patent,  7th 
of  April  1825.  The  deed  to  the  Cressons,  1st  of  December  1828. 
23d  of  January  1829,  release  of  Dreher  to  the  Cressons. 

Levi  Blew  was  in  possession  when  his  right  was  sold  by  the 
sheriff  in  1818.  Michael  had  probably  left  it  the  year  before. 
You  have  heard  how  the  improvement  was  kept  up  and  continued. 
The  court  will  not  recapitulate  the  whole  evidence.  You  will 
remember  Barnhart's  evidence.  He  came  there  (if  believed)  in 
1810,  when  Michael  and  Levi  and  the  old  lady  were  on  the  land,  and 
lived  in  the  house  in  which  the  old  man  died.  He  described  the 
improvements,  Levi  lived  there  for  some  years ;  then  Isaac  came, 
who  staid  two  years.  Levi  came  back  after  Isaac  left  it ;  after 
that  Levi  gave  Hummel  a  lease  for  five  years.  He  left  it  before 
his  time  was  out,  and  sold  his  lease  of  the  improvement  to 
John  Miller.  He  thinks  he  moved  in  1828.  He  went  out  and 
Runyon  came  in.  The  court  do  not  pretend  to  recapitulate  all 
the  evidence ;  they  submit  to  you  Hummel's  lease  as  produced ;  it 
is  dated  on  the  2d  day  of  April  1824.  Application  was  made  and 
the  warrant  issued  in  August  1824?  You  will  recollect  that 
although  the  house  was  not  on  the  land  within  the  Schall  warrant, 
it  was  within  the  general  survey,  and  was  it  not  then  claimed  by 
James  Blew  under  his  purchase  in  1818?  Did  Levi  become  the 
tenant  of  James  Blew  after  the  sheriff's  sale  ?  James  swears  it. 
Did  he  lease  as  James  swears  ?  The  general  principle,  without 
an  agreement,  is,  that  if  a  defendant  has  a  tenant  on  the  land 
when  it  is  sold,  that  tenant  must  pay  all  the  rent  subsequently 
due  to  the  purchaser.  In  fact  he  becomes  the  tenant  of  the  pur- 
chaser to  the  end  of  his  lease.  If  there  was  an  existing  posses- 
sion and  no  abandonment  of  the  improvement,  then  in  the  judg- 
ment of  the  court  the  warrant,  under  the  Act  of  1786  and  1814, 
would  be  deemed  to  have  "  issued  by  surprise  and  shall  be  of  no 
avail  in  law."  The  facts  we  submit  to  you.  But  if  on  the 
other  hand  you  find  that  James  Blew  had  abandoned  his  purchase, 
and  Levi  the  extent  of  his  claim,  that  is,  if  you  find  there  was  no 
subsisting  adverse  title  to  the  land  when  the  warrant  issued,  it 
would  not  be  void ;  and  notwithstanding  the  irregularities  urged 
by  the  defendant,  the  warrant  would  not  be  void.  The  warrant 
and  survey  would  hold  the  land.  We  submit  to  you  whether 
there  is  any  evidence  of  abandonment  prior  to  the  year  1824. 
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True,  it  is  by  the  draft  returned  into  the  Land  Office  by  the  depu- 
ty-surveyor, Rahn,  of  the  warrant  of  the  defendant,  in  1824  and 
prior,  all  the  vacancy  was  surveyed  and  cut  off  from  the  Blews, 
except  the  52  acres  129  perches  which  was  sold  to  Crosby.  Levi 
Blew,  in  1829,  sells  to  Crosby,  and  then  the  paper  appears  called 
the  disclaimer.  It  purports  to  be  dated  on  the  llth  day  of  May 
1829. 

You  will  observe  this  was  after  the  Cressons  had  purchased 
and  obtained  their  deed  from  Levi  Blew.  The  plaintiffs  contend 
that  if  a  person  having  a  right  to  an  estate  permit  or  encourage  a 
purchaser  to  buy  it  of  another,  the  purchaser  shall  hold  it  against 
the  person  who  has  the  right,  although  covert  or  under  age ;  and 
the  same  rule  prevails  even  where  the  representation  is  made 
through  a  mistake,  if  the  person  making  it  might  have  had  notice 
of  his  right.  This  is  all  true ;  and  if  the  jury  find  that  James  Blew 
abandoned  before  the  Schall  warrant  was  taken  out,  or  if  they  find 
James  Blew  induced  Schall  to  expend  his  money,  he  and  those 
claiming  under  him  must  be  postponed.  But  will  the  evidence  in 
the  cause  warrant  such  a  conclusion  ?  You  will  observe  and  bear 
in  mind  that  the  disclaimer  was  after  the  Messrs  Cressons  had 
purchased  and  obtained  their  title.  That  paper  relates  more  par- 
ticularly to  the  52  acres  and  129  perches.  But  if  the  jury  believe 
that  James  Blew  did  sign  the  disclaimer,  it  may  have  a  strong 
bearing  on  this  cause.  You  will  bear  in  mind  James  Blew's  evi- 
dence. When  the  disclaimer  was  shown  to  him,  he  said,  "  I  have 
seen  it  before.  It  is  my  name,  and  looks  very  much  like  my  hand- 
writing. The  '  J'  is  not  as  I  commonly  make  my  '  J's.'  I  have 
no  recollection  of  ever  signing  it.  I  cannot  think  I  ever  signed  it, 
because  I  was  then  standing  out  for  my  rights.  My  mother  told 
me  she  had  signed  and  my  brother.  My  mother  told  me  she  was 
troubled  about  it;  she  thought  may  be  it  might  do  me  some  hurt. 
She  said  she  was  promised  a  new  frock  for  signing  of  it.  I  told 
her  if  she  had  not  signed  it,  I  would  rather  have  given  her  two. 
I  told  Andrew  he  ought  not  to  have  done  it."  On  being  cross- 
examined  by  the  plaintiff,  he  says,  "  I  do  not  think  that  I  wrote 
my  name.  I  do  not  think  I  ever  signed  it.  If  I  did,  I  must  forget 
all  about  it.  It  was  when  I  claimed  the  land ;  don't  recollect  ever 
having  been  with  Crosby  at  my  father-in-law's  house  in  the  world. 
I  have  answered  pretty  much  as  I  have  done  here  at  Allentown. 
When  I  returned  home  I  do  not  recollect  ever  saying  to  Levi 
Reber;  many  talked  to  me  about  it.  I  said  it  is  my  name,  looks 
like  my  handwriting,  but  I  never  wrote  it — not  as  I  remember." 
The  plaintiffs  then  put  .this  question  to  him  :  "  I  ask  you  again, 
did  you  not  write  that  name  yourself?"  "I  say  I  did  not  write 
it  within  my  knowledge  or  knowing.  I  actually  did  not."  Ques- 
tion :  "You  say  now  you  did  not  write  that  name?"  "  I  can  say 
no  more  than  I  have  said."  "  Then  you  will  not  say  positively 
you  did  not  write  it  ?"  "  I  cannot  say  more  than  I  have.  If  I  did 
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write  it,  I  must  have  done  it  without  knowing  what  I  did  do.     I 
cannot  remember  when  or  where  I  should  have  done  it."     "  But 
you  will  not  say  positively  that  you  did  not  write  it?"     "  Not  as 
I  can  remember.     I  will  say  positively  not  within  my  knowing." 
In  the  trial  in  Schuylkill  county,  he  was  called  up  by  the  now 
plaintiffs.     He  stated  on  oath  that  "  Crosby  asked  him  whether 
the  heirs  of  his  father  had  any  claim  to  the  land.     He  told  him 
they  had  not  as  I  know  of.     Crosby  told  me  he  was  about  buying 
Levi's  possession  right.     He  told  him  he  had  no  objections."     He 
thinks  an  affidavit  was  made  before  Esquire  Reber,  that  the  heirs 
did  not  claim  it  as  heirs  of  John  Blew.    You  have  heard  how  this 
evidence  was  obtained  ?     You  have  heard  Reber's  evidence  and 
Crosby's   evidence,  the   evidence  of  handwriting,  and   the   evi- 
dence corroborating  Blew,  his  character,  the  character  and  credit 
of  the  witnesses.     And  you  will  determine  whether  James  Blew 
did  or  did  not  execute  the  paper,  and  that  he  had  not  abandoned 
his  improvement ;  then  we  think  the  defendant's  title  would  be 
preferable  to  the  plaintiffs'.     But  if  upon  the  whole  evidence  you 
find  that  James  Blew  executed  the  disclaimer  and  abandoned  the 
improvement,  the  land  was  open  to  any  person  who  would  take  it 
up,  and  the  right  would  be  in  the  Cressons.     Blew  sold  to  Miller 
on  the  27th  of  August  1832.     The  rules  which  should  govern  you 
in  the  determination  of  facts  and  in  the  weighing  of  evidence  have 
been  read  to  you  from  writers  of  high  authority,  and  so  fully  dis- 
cussed by  the  learned  counsel  on  both  sides  that  the  court  deem 
it  unnecessary  to  discuss  them.     There  is  so  much  evidence,  and 
so  much  contradictory  swearing  throughout  the  whole  cause,  that 
no  virtuous  mind  can  have  heard  it  without  sorrow  and  disgust. 
It  is  for  you  to  determine  where  the  truth  lies,  and  to  decide  all 
the  facts  in  the  cause.    We  beg  of  you  to  consider  all  the  evidence, 
as  well  that  brought  to  your  view  by  the  court  as  that  omitted 
which  has  been  given  in  evidence. 
Both  parties  excepted  to  the  charge. 

The  rejection  of  the  evidence  in  the  first,  and  the  admission  of 
the  evidence  in  the  other  five  bills  of  exception,  were  assigned  for 
error.  The  following  errors  were  also  assigned : 

I.  There  was  error  in  charging  the  jury,  that  "  if  on  the  other 
hand  you  find  that  James  Blew  had  abandoned  his  purchase,  and 
Levi  the  extent  of  his  claim;  that  is,  if  you  find  there  was  no  sub- 
sisting adverse  title  to  the  land  when  the  warrant  (of  Schall) 
issued,  it  would  not  be  void ;  and  notwithstanding  the  irregulari- 
ties urged  by  the  defendant,  the  warrant  would  not  be  void.   The 
warrant  and  survey  would  hold  the  land.     We  submit  to  you 
whether  there  is  any  evidence  of  abandonment  prior  to  the  year 
1824." 

II.  There  was  error  in  the  following  passages  of  the  charge,  viz.: 
*'  The  plaintiffs  contend  that  if  a  person  having  a  right  to  an  estate 
permit  or  encourage  a  purchaser  to  buy  it  of  another,  the  pur- 
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chaser  shall  hold  it  against  the  person  who  has  the  right,  although 
covert  or  under  age ;  and  the  same  rule  prevails  even  where  the 
representation  is  made  through  a  mistake,  if  the  person  making  it 
might  have  had  notice  of  his  right.  This  is  all  true ;  and  if  the 
jury  find  that  James  Blew  abandoned  before  the  Schall  warrant 
was  taken  out,  or  if  they  find  that  James  Blew  induced  Schall  to 
expend  his  money,  he  and  those  claiming  under  him  must  be  post- 
poned." Again:  "  But  if  the  jury  believe  that  James  Blew  did 
sign  the  disclaimer,  it  may  have  a  strong  bearing  on  this  cause." 
And  again :  "  You  will  determine  whether  James  Blew  did  or  did 
not  execute  the  paper,  and  that  he  had  not  abandoned  his  improve- 
ment; then  we  think  the  defendant's  title  would  be  preferable  to 
the  plaintiffs'.  But  if,  upon  the  whole  evidence,  you  find  that 
James  Blew  executed  the  disclaimer  and  abandoned  the  improve- 
ment, the  land  was  open  to  any  person  who  would  take  it  up,  and 
the  right  would  be  in  the  Cressons." 

III.  The  court  erred  in  submitting  to  the  jury  and  commenting 
on  certain  portions  of  the  testimony  of  James  Blew,  in  opposition 
to  the  evidence  of  the  plaintiffs'  witnesses,  without  referring  to  or 
bringing  the  testimony  of  witnesses  before  them  bearing  upon  the 
point,  and  corroborating  the  evidence  of  James  Blew. 

IV.  The  court  should  have  instructed  the  jury  as  to  the  nature, 
extent  and  effect  of  the  paper  of  the  llth  May  1829,  viz.: 

1.  That  it  is  no  conveyance,  but  simply  a  parol  declaration,  and 
therefore  at  most  only  evidence  of  abandonment. 

2.  That,  being  no  conveyance,  and  without  consideration,  and 
procured  after  the  title  of  the  plaintiffs  was  conveyed  to  them  by 
Schall,  it  does  not  enure  to  the  benefit  of  the  plaintiffs  by  retro- 
spective operation. 

3.  That  if  James  Blew  was  induced  to  sign  the  paper  under  an 
impression  produced  by  the  representations  of  Niel  Crosby,  or 
Christopher  Looser,  his  attorney,  that  it  would  not  affect  his  right 
as  a  purchaser  at  sheriff's  sale  under  an  execution  against  Levi 
and  Michael  Blew  as  their  estate,  then  the  plaintiffs  cannot  avail 
themselves  of  it;    more  especially  as  it  was  obtained  after  the 
plaintiffs'  deed  and  without  reference  to  their  claim,  or  any  know- 
ledge by  James  Blew  of  Schall's  warrant  and  survey. 

4.  That  if  the  jury  believed  that  James  Blew  gave  notice  to 
Crosby  and  Ridgway,  in  the  presence  of  Loeser  and  Bannan,  who 
were  acting  as  attorneys  for  Crosby  and  Ridgway,  and  afterwards 
for  the  Cressons,  of  his  right  and  title  to  the  land  in  question,  as  a 
purchaser  at  sheriff's  sale,  as  the  estate  of  Levi  and  Michael  Blew, 
the  plaintiffs  cannot  .avail  themselves  of  the  paper  so  as  to  estop 
him,  or  those  claiming  under  him,  from  setting  up  his  prior  and 
paramount  title. 

5.  That  if  the  jury  believed  that  James  Blew  was  imposed  upon 
either  by  Crosby  or  Loeser  and  Bannan  in  obtaining  the  paper  of 
llth  May  1829,  after  notice  on  their  part  of  James  Blew's  title  as 


March  1843.]  OF  PENNSYLVANIA.  299 

[Miller  v.  Cresson.] 

purchaser  at  sheriff's  sale,  then  the  plaintiffs  can  derive  no  advan- 
tage therefrom,  and  must  stand  upon  their  title  as  it  was  prior  to 
the  date  of  said  paper. 

6.  That  James  Blew  might  legally  disclaim  or  abandon  a  part 
of  his  improvement  in  favour  of  Levi  Blew  or  his  alienee,  without 
impairing  his  right  to  the  remainder  of  the  400  acres  to  which  his 
improvement  entitled  him. 

7.  That  whilst  the  paper  disclaims  the  title  of  John  Blew  and 
his  heirs  to  the  improvement,  it  at  the  same  time  asserts  the  title 
of  Levi  Blew,  whose  right  was  transferred  by  virtue  of  a  judicial 
sale  to  James  Blew,  of  which  the  plaintiffs  had  notice  at  the  time 
of  their  purchase  from  Schall  in  1828,  and  therefore  cannot  avail 
themselves  of  this  parol  declaration  by  a  retrospective  construc- 
tion, unless  James  Blew  had  full  knowledge  of  the  title  of  Schall, 
and  intended  to  relinquish  and  wholly  abandon  all  claim  and  title 
to  the  400  acres  to  which  he  was  entitled  by  virtue  of  his  purchase 
at  sheriff's  sale  as  the  estate  of  Levi  Blew. 

8.  That   the  defendant   was  protected  by  the  recording  Acts 
against  the  effect  of  the  paper  of  llth  May  1829. 

V.  The  charge  is,  in  many  respects,  unintelligible,  disconnected 
and  erroneous,  and  essentially  calculated  to  mislead  the  jury  for 
want  of  clear  and  precise  instructions. 

The  case  was  argued  by 

. 

Hoffman  and  J.  Sergeant,  for  the  plaintiff  in  error. 

Loeser,  Mallery  and  Bannan,  for  the  defendants  in  error. 

• 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  defendants  in  error,  who  were  plaintiffs  below, 
gave  in  evidence  a  warrant,  dated  the  4th  of  August  1824,  to  John 
Schall,  for  120  acres  of  land,  adjoining  land  of  John  Spayd  Esq. 
and  others,  and  Levi  Slew's  improvement.  A  survey,  dated  9th 
September  1824,  for  195  acres  75  perches,  and  allowance  patent, 
to  John  Schall,  dated  7th  April  1825,  adjoining  Levi  Blew's  im- 
provement. Deed  from  John  Schall  and  wife  to  plaintiffs,  dated 
December  1828,  and  recorded  13th  January  1829,  with  general 
warrant,  adjoining  Levi  Blew's  improvement.  Release  from  John 
Dreher  and  wife,  dated  the  13th  of  January  1829,  and  recorded 
the  same  day.  The  warrant  was  founded  on  an  application  by 
Schall,  dated  the  2d  of  August  1824,  and  on  an  affidavit  of  John 
Kolb  that  the  land  was  vacant.  The  warrant  and  survey  cover 
the  land  for  which  the  ejectment  is  brought.  Whatever  right, 
therefore,  Schall  had,  is  vested  in  the  plaintiffs  by  the  conveyances 
above  recited. 

In  answer  to  the  plaintiffs'  title,  the  defendant  gave  in  evidence 
a  warrant  dated  the  25th  of  April  1835,  to  Anthony  F.  Miller,  for 
400  acres,  including  an  improvement  and  actual  settlement,  adjoin- 
ing lands  of  John  Keller  and  others,  interest  calculated  from  the 
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1st  of  April  1805.  This  warrant  also  covers  the  land,  and  although 
dated  since  the  Schall  warrant  and  survey,  calls  for  an  improve- 
ment, which  began  some  time  about  the  year  1804  or  1805,  prior 
in  date  to  the  commencement  of  the  plaintiffs'  title.  The  defend- 
ant further  proved  that  three  improvements  had  been  made  by 
John,  Michael  and  Levi  Blew,  the  sons  of  old  John  Blew,  which 
include  all  the  vacant  land  amounting  in  the  whole  to  upwards 
of  800  acres,  and  embracing,  as  cannot  be  reasonably  contested, 
the  land  in  controversy.  In  the  year  1824,  the  time  Schall  made 
his  survey,  the  land  was  not  vacant,  but  was  appropriated  by 
virtue  of  the  right  acquired  by  the  improvements  and  settlements 
as  above  stated.  Independently,  therefore,  of  every  consideration 
arising  from  the  conduct  of  Schall  and  Dreher  in  making  the 
survey  and  in  procuring  the  affidavit  of  Kolb,  to  which  it  is  only 
necessary  to  advert,  the  warrant  of  the  4th  of  August  1824,  and 
the  survey  of  the  same  year,  were  entirely  inoperative  and  of  no 
effect,  unless  evidence  was  given  from  which  the  jury  would  have  the 
right  to  infer  that  the  improvement,  and  particularly  the  improve- 
ment of  Levi,  was  abandoned,  either  before  or  subsequently  to  that 
time.  For  we  distinctly  recognise  the  doctrine  of  Cresson  v.  Miller, 
(2  Watts  276),  that  a  warrant  and  survey  under  such  circumstances 
is  not  void,  although  it  may  be  avoided  at  the  instance  of  the 
improver.  Where  there  is  a  subsequent  abandonment,  the  warrant 
and  survey,  although  made  on  appropriated  land,  attaches  to  it,  so 
as  to  validate  the  title  of  the  warrantee.  And  of  this,  as  we  con- 
ceive, third  persons  cannot  reasonably  complain,  nor  is  the  Com- 
monwealth injured,  as  they  have  received  from  the  warrantee  the 
purchase  money,  which  is  all  they  can  reasonably  require. 

But,  conceding  these  principles,  it  becomes  material  to  inquire 
whether  any  and  what  evidence  was  given  of  an  abandonment, 
either  before  or  after  the  date  of  the  warrant  and  survey.  And 
for  a  spark  of  evidence  to  this  effect,  I  have  searched  the  testimony 
in  vain.  On  the  contrary,  the  evidence  is  full,  clear  and  conclu- 
sive, that  it  had  not  the  least  cast  of  abandonment;  and  if  the 
case  required  it,  the  court  ought  so  to  have  instructed  the  jury  as 
a  matter  of  law.  For  abandonment  is  not  in  all  cases  a  matter  of 
fact,  for  it  may  be  a  conclusion  of  law  from  facts.  Cluggage  v. 
Duncan,  (1  Serg.  fy  Rawle  120) ;  Star  v.  Bradford,  (2  P.  R.  384). 
At  the  time  of  the  survey,  Levi,  who  with  Michael  had  acquired 
the  interest  of  John  Blew,  and  who  claimed  the  land  in  his  own 
right,  or  as  the  tenant  of  James,  the  purchaser  at  a  sheriff's  sale, 
was  living  on  the  land,  exercising  acts  of  ownership,  cultivating  it 
and  claiming  it  either  as  owner  or  tenant.  There  is  not  a  shadow 
of  pretence  that  Levi,  or  any  person  claiming  under  him,  ever 
abandoned  the  possession,  or  the  title  obtained  by  virtue  of  the 
improvement.  It  would  be  an  abuse  of  terms  to  call  this  an  aban- 
donment, for  no  case  has  been  cited  where  this  doctrine  has  been 
applied,  unless  there  has  been  actual  relinquishment  of  the  posses- 
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sion.  Nay,  more ;  a  man  does  not  lose  his  settlement  by  leaving  it 
even,  for  a  temporary  purpose,  if  he  retains  the  animo  revertendi. 
M'Laughlin  v.  Maybury,  (4  Yeates  534).  The  title  of  a  settler  does 
not  depend  upon  the  extent  of  his  improvements,  but  on  the  animo 
residendi,  and  the  possession  continued.  And  this  would  seem  to 
be  the  opinion  of  the  court,  and  yet  this  question  is  submitted  to 
be  determined  as  a  fact  by  the  jury.  The  language  is  unequivocal, 
for  the  court  say,  "  If  there  was  an  existing  possession  and  no 
abandonment  of  the  improvement,  then,  in  the  judgment  of  the 
court,  the  warrant  under  the  Acts  of  1786  and  1814  (referring  to 
the  Schall  warrant)  would  be  deemed  to  have  issued  by  surprise, 
and  shall  be  of  no  avail  in  law.  The  facts  we  submit  to  you."  They 
then  add,  "  But  if,  on  the  other  hand,  you  find  James  Blew  had 
abandoned  his  purchase  (referring  to  the  paper  called  a  disclaimer) 
and  Levi  limited  the  extent  of  his  claim,  (referring,  I  suppose,  to 
the  survey  under  the  Niel  Crosby  warrant) ;  that  is,  if  you  believe 
there  was  no  subsisting  adverse  title  to  the  land  when  the  war- 
rant issued,  it  would  not  be  void,  notwithstanding  the  irregu- 
larities urged  by  the  defendant.  It  would  not  be  void,  for  the 
warrant  and  survey  would  hold  the  land.  We  submit  to  you  whe- 
ther there  is  any  evidence  of  abandonment  prior  to  the  year  1824." 
That  is,  as  we  understand  the  charge,  and  as  the  jury  could  not 
avoid  understanding  it,  they  submit  a  fact  to  the  jury  of  which 
there  is  not  a  particle  of  proof.  And  this,  as  has  been  repeatedly 
ruled,  is  error,  and  most  injuriously  so  in  a  case  so  complicated  in 
its  details,  and  for  this  reason  so  difficult  to  make  a  jury  compre- 
hend. I  speak  irrespective  of  the  inference  which  may  arise  from 
the  subsequent  circumscription  of  the  boundaries,  the  effect  of 
which  will  be  noticed  hereafter. 

After  proof  of  the  improvement  and  settlement,  (among  other 
testimony,  which  I  do  not  mention  because  I  feel  anxious  to  exclude 
every  item  of  it,  unless  directly  pertinent  to  points  discussed  in  the 
argument),  the  defendant  gave  in  evidence  a  judgment  to  Decem- 
ber term  1817,  John  Hughes  against  Levi  Blew,  Michael  Blew 
and  John  Addams.  At  the  time  this  judgment  was  rendered,  be 
it  observed,  Michael  and  Levi  were  the  owners  of  the  property, 
having  acquired  the  improvement  of  John,  one  of  the  original 
settlers.  A.  fieri  facias  issued  to  the  March  term  1818.  There 
is  no  return  of  the  levy  on  the  fieri  facias,  but  the  inquisition 
states  "  that  the  rents  and  profits  of  a  messuage,  tenement  and 
tract  of  land  containing  1200  acres,  more  or  less,  adjoining  George 
Clauser,  Jeremiah  Reed,  Jonathan  Kerschner  and  others,  late  the 
estate  of  Levi  and  Michael  Blew  :  a  venditioni  exponas  to  July  term 
1818,  and  lands  sold  to  James  Blew  for  $70.50."  On  the  26th  of  Oc- 
tober 1818,  the  sheriff  made  a  deed  to  James  Blew,  describing  the 
land  as  in  the  inquisition,  and  on  the  same  day  the  deed  was  ac- 
knowledged in  open  court.  Blew  and  wife,  on  the  27th  August 
1832,  conveyed  this  property  to  Anthony  F.  Miller,  the  defendant. 

v.  — 2  A 
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The  inquisition  and  sheriff's  deed  describe  the  land  with  reason- 
able certainty,  so  that  there  is  but  little  reason  for  doubt  that  it 
includes  this  land,  embracing  every  part  of  it  to  which  Levi  and 
Michael  had  title  by  virtue  of  the  improvements  already  men- 
tioned. When  then  the  survey  was  made  on  the  Schall  warrant, 
the  property  belonged  to  James  Blew,  and  if  there  was  nothing 
else  in  the  case,  this  would  be  a  very  plain  case  in  favour  of  the 
defendant. 

And  this  leads  to  the  most  material,  if  not  the  only  point  in  the 
cause,  that  is,  has  James  Blew  made  any  declaration,  either  writ- 
ten or  parol,  by  which  his  title  is  postponed  in  favour  of  the 
plaintiff?  or,  in  other  words,  is  he  or  those  claiming  under  him 
estopped  from  asserting  his  title  ?  Has  he  concluded  himself  by  his 
act  or  acceptance,  to  say  the  truth,  has  he  disclaimed  to  have  any 
estate  in  the  land  demanded  in  the  ejectment  ?  3  Com.  D.  487,  Dis- 
claimer ;  4  Com.  D.  76,  Estoppel.  The  principles  which  are  appli- 
cable to  these  points  are  settled  in  Alexander  v.  Kerr,  (2  Rawle  93) ; 
Crest  v.  Jack,  (3  Watts  238);  Hepburn  v.  M'Dowell,  (17  Serg.  $ 
Rawle  383) ;  Carr  v.  Wallace,  (7  Watts  401),  and  Epley  v.  Withe- 
row,  (7  Watts  163).  As  having  some  bearing  on  this  point,  (and 
it  is  only  in  this  view  that  the  evidence  was  admissible),  the  plain- 
tiffs gave  in  evidence  an  application  dated  the  4th  March  1829  for 
180  acres,  on  a  warrant  to  Niel  Crosby  dated  7th  March  1829, 
founded  on  an  application  for  180  acres,  whereon  an  actual  settle- 
ment had  been  made,  adjoining  the  New  York  and  Schuylkill  Coal 
Company  and  others:  interest  from  1st  March  1804.  A  survey 
dated  the  14th  May  1829  for  52  acres  and  129  perches.  A  deed 
from  Levi  Blew  to  Niel  Crosby  dated  the  26th  March  1829  for 
180  acres.  A  deed  dated  12th  May  1829  from  Niel  Crosby  to 

Thomas  S,  Ridgway  and  John  Schall  for acres.     A  deed  dated 

25th  January  1830  from  Thomas  S.  Ridgway  and  John  Schall  to 
the  plaintiffs  for  three-fourths  of  the  52  acres  129  perches,  and 
patent,  with  general  warranty.  A  deed  dated  25th  January 
1830  from  the  same  to  Adam  Everly.  And  a  deed  dated  the  23d 
September  1835  from  Adam  Everly  to  the  plaintiffs  for  the  one- 
fourth.  By  these  several  conveyances  the  title  to  the  52  acres  129 
perches  is  vested  in  the  plaintiffs.  The  admission  of  this  testi- 
mony, which  is  contained  in  the  third  and  fourth  bills,  was  opposed 
on  the  ground  of  irrelevancy,  not  including  the  land  in  dispute; 
and  this  is  true,  as  it  appears  by  the  draft  that  it  lies  west  of  the 
land  for  which  the  ejectment  is  brought.  It,  however,  includes 
that  part  of  it  which  contains  the  clearing  and  the  buildings  erected 
by  Levi  Blew.  It  is  contended,  that  by  the  deed  of  the  26th  March 
1829, all  the  right  Levi  had  by  virtue  of  the  improvement,  including, 
of  course,  the  land  in  controversy,  was  conveyed  to  Niel  Crosby; 
that  by  the  survey  afterwards  had  on  his  warrant,  the  boundaries 
were  circumscribed  to  52  acres  129  perches,  and  that  consequently, 
the  warrant  to  Schall  attached  on  the  land,  on  the  principle 
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held  in  Cresson  v.  Miller.  If  the  facts  were  as  is  assumed,  there 
would  be  force  in  the  argument ;  but  \ve  do  not  perceive  that  Levi 
Blew  conveys  anything  more  than  180  acres.  The  conveyance  is 
by  courses  and  distances  and  adjoiners,  and  does  not  purport  to 
convey  more  than  a  certain  quantity,  leaving  the  right  to  the 
remainder,  viz.  220  acres  acquired  by  the  settlement,  in  himself 
untouched,  as  we  apprehend  on  a  fair  construction  of  the  deed  by 
the  conveyance.  If  an  improver  makes  a  settlement  by  which  he 
acquires  a  right  to  400  acres  of  land,  (which  may  be  bound  by 
judgments,  is  subject  to  the  law  of  descents  and  all  the  incidents 
of  dower  and  curtesy,  in  the  same  manner  as  other  real  estate 
acquired  either  by  descent  or  purchase),  and  afterwards  sells  a 
part  of  the  tract,  describing  it  by  courses  and  distances  and 
adjoiners,  we  cannot  see  how  such  a  conveyance  can  devest  the 
title  to  the  remainder  of  the  tract.  If  A  obtains  a  title  to  400 
acres  by  settlement,  and  afterwards  conveys  to  B  200  acres,  which 
take  in  the  buildings  and  the  part  in  actual  cultivation,  there  is 
nothing  to  prevent  A  from  obtaining  a  warrant  for  the  remaining 
200  acres,  on  proof  of  the  improvement  on  the  part  conveyed  to 
B.  It  cannot  be,  that  ipso  facto  by  such  a  conveyance,  the 
remainder,  which  the  settler  has  taken  special  care  not  to  convey, 
becomes  vacant,  and  liable  to  appropriation  on  a  warrant  to  a 
third  person.  It  would  not  be  just  to  the  Commonwealth,  as  it 
may  be  used  as  a  means  to  defraud  the  State  of  interest  on  the 
whole  tract  from  the  time  of  the  settlement.  It  would  be  contrary 
to  a  policy  long  settled,  which  leads  us  to  discourage  all  temptation 
to  fraud.  That  the  owner  of  a  settlement  has  a  right  to  circum- 
scribe his  boundaries  is  conceded ;  and  when  it  is  done  in  good 
faith,  the  residue  becomes  vacant  and  subject  to  appropriation  in 
the  same  manner  as  other  vacant  land.  But  it  is  an  entirely  dif- 
ferent question  where  sale  is  made  of  part  only,  and  the  vendee 
chooses  to  circumscribe  it  to  a  less  quantity.  It  cannot  affect  the 
title  of  the  settler  to  the  residue :  it  requires  some  other  act,  mani- 
festing an  intention  to  abandon,  before  the  land  can  be  treated  as 
vacant.  Thus,  in  Porter  v.  M'llroy,  (4  Serg.  4*  Rawle  436),  it  is 
ruled,  that  taking  a  warrant  for,  and  having  a  survey  made  but 
not  returned,  of  a  less  quantity  than  a  settler  is  entitled  to,  is  not 
conclusive  evidence  of  an  intention  to  abandon  the  part  not  includ- 
ed ;  it  is  a  circumstance  which  may  be  explained.  That  is  a 
much  stronger  case  than  the  present,  for  here  the  circumscription 
is  not  by  the  settler,  but  by  his  vendee,  to  whom  he  sold  not  all, 
but  part  of  the  tract.  In  the  opinion  of  this  court,  therefore,  there 
is  nothing  in  the  deed  of  Levi  Blew  or  in  the  limitation  of  the 
boundaries,  which  can  enure  to  the  benefit  of  the  plaintiffs,  inde- 
pendently of  the  parol  proof  and  the  disclaimer  of  the  llth  May 
1829.  It  is  only  in  connection  with  that  paper  and  the  parol  tes- 
timony, as  has  been  before  hinted,  that  the  evidence  contained  in 
the  third  and  fourth  bills  is  at  all  pertinent  to  the  issue. 
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And  this  brings  us  to  the  fifth  bill,  which  will  be  considered 
together  with  the  fourth  error.     It  is  impossible  to  read  the  evi- 
dence, and  observe  the  manner  the  cause  was  conducted  by  coun- 
sel, and  the  charge,  without  the  conviction  that  it  was  understood 
by  all  concerned  in  the  trial  as  turning  mainly,  if  not  altogether, 
on  the  fact  whether  James  Blew  signed  the   paper  of  the  llth 
May  1829.     The  jury  could  not  fail  so  to  understand  it,  particu- 
larly after  the  charge.     Without  examining  every  part  of  the 
charge,  which  teems  with  the  same  idea,  what  were  the  jury  to 
understand  from  this  language?     "But,  if  upon  the  whole  evi- 
dence, you  find  that  James  Blew  executed  the  disclaimer  and  aban- 
doned the  improvement,  the  land  was  open  to  any  person  who  would 
take  it  up,  and  the  right  would  be  in  the  Cressons."    By  the  word 
"  executed,"  the  court  mean  "  signed  the  paper,"  and  therefore,  we 
must  read  the  paragraph  thus :  If,  upon  the  whole  evidence,  you 
find  that  James  Blew  signed  the  disclaimer,  and  thereby  abandoned 
the  improvement,  the  verdict  should  be  in  favour  of  the  plaintiff. 
And  if  we  are  correct  in  supposing  this  to  be  the  tenor  of  the 
charge,  it  is  palpably  erroneous ;  an  error  for  which  the  court  is 
not  to  blame,  but  the  parties,  who  appear  to  have  been  so  entirely 
engrossed  with  the  crimination  and  recrimination  of  each  other, 
with  the  attack  and  defence  of  certain  witnesses,  as  to  have  lost 
sight  of  the  turning  point  of  the  case.     The  court  have  put  the 
case  on  an  issue  only  incidentally  important ;  for  granting  that 
James  Blew  signed  the  disclaimer,  (and,  although  this  may  be 
doubted,  we  are  to  take  it  that  he  did  sign  it  after  the  verdict  of 
the  jury),  it  does  not  follow,  as  the  Judge  seems  to  have  supposed, 
that  on  this  concession  the  plaintiffs  were  entitled  to  recover.     The 
title  depends  on  other  principles,  already  noticed.     The  paper  was 
but  an  item  of  testimony,  having,  it  is  true,  a  bearing  on  these 
questions,  and  for  this  reason  alone,  admissible  in  evidence.     To 
understand  this  case,  particular  attention  must  be  paid  to  dates. 
It  will  be  remarked  that  the  disclaimer  (and  I  call  it  by  that 
name  for  want  of  a  better)  is  dated  the  llth  of  May  1829;   it 
could,  therefore,  as  is  very  obvious,  be  no  inducement  to  the  pur- 
chaser of  the  Schall  title  on  the  1st  of  December  1828,  and  on  the 
13th  of  January  1829.     As  regards  that  purchase,  it  cannot  be 
pretended  any  person  was  deceived,  and  the  only  doubt  is  as  to 
the  title  acquired  by  the  purchase  of  Niel  Crosby,  and  the  subse- 
quent conveyances  by  him  to  Schall  and  Ridgway,  and  by  them 
to  the  plaintiff.     Levi  Blew's  deed  is  dated  the  26th  of  March 
1829;  the  deed  to  Schall  and  Ridgway  the  12th  of  May  1829,  the 
day  after  the  date  of  the  disclaimer.     The  allegation  is,  that  the 
disclaimer  is  part  of  the  title,  and  that  Schall  and  Ridgway,  and 
subsequently  the  plaintiffs,  purchased  and  paid  for  the  land  on  the 
supposition  that  it  belonged  to  Levi  Blew.     It  must  be  recollected 
that  Schall  sold  with  general  warranty  a  defective  title,  of  which 
there  is  reason  to  believe  he  was  fully  aware.     It  became,  there- 
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fore,  desirable  to  purchase  the  improvement,  and  this  may  serve 
as  a  key,  or  may  be  used  to  explain  some  rather  extraordinary 
features  attending  this  transaction.  Some  time  before  the  4th  of 
March  1829,  Niel  Crosby  was  in  treaty  with  Levi  Blew  for  a 
purchase  oi'part  of  Hie  tract,  viz.,  180  acres,  which  included  Levi 
Blew's  improvement,  but  which  did  not  touch  the  land  now  in 
contest.  The  deed  of  the  26th  of  March  1829  conveys  the  pro- 
perty sold,  and  describes  it  as  adjoining  lands  of  George  Clauser, 
Stitzel's  improvement,  and  others.  From  the  description  in  the 
deed,  the  application  and  the  survey,  it  manifestly  appears  that, 
although  it  adjoins,  it  does  not  embrace  the  land  in  the  Schall 
warrant  and  survey.  It  cannot  be  pretended  that  Niel  Crosby 
was  deceived,  for  the  paper  was  signed  after  his  purchase.  The 
only  difficulty,  in  his  apprehension,  would  seem  to  have  been, 
whether  the  improvement  was  made  by  John  Blew  or  by  his  chil- 
dren, John,  Michael  and  Levi.  If  by  the  former,  the  property,  on 
his  death,  would  be  equally  divided  among  his  numerous  family; 
if  by  the  latter,  an  application  might  be  made  by  Levi,  or  by  any 
person  claiming  under  him.  And  for  this  purpose,  whatever  may 
have  been  the  intention  of  those  who  obtained  the  paper,  the  de- 
fendant says  the  disclaimer  was  signed.  It  is  in  the  following 
words : 

Schuylkill  County,  ss. 

Personally  appeared  before  me  the  subscriber,  one  of  the  justices 
of  the  peace  in  and  for  said  county,  Jerusha  Blew,  widow  of  John 
Blew,  deceased,  James  Blew  and  Andrew  Blew,  who  being  first 
duly  sworn  according  to  law,  did  depose  and  say :  John  Blew, 
deceased,  in  his  lifetime,  hath  no  claim  or  any  other  kind  of  right 
to  Levi  Blew's  improvement,  or  any  other  of  the  children  of  said 
deceased,  except  Levi  Blew  himself.  It  is  the  same  tract  of  land 
situate  in  Norwegian  township,  Schuylkill  county,  now  occupied 
by  John  Miller;  adjoining  lands  of  the  York  Company,  land  of 
Michael  Hollenbach,  and  the  land  of  John  C.  Offerman,  and  others ; 
containing  186  acres. 

Sworn  and  subscribed  before  me,  this  llth  day  of  May  1829. 
GEORGE  REBER.  her 

JERUSHA  +  BLEW, 

mark 
JAMES  BLEW, 

his 
ANDREW  +  BLEW. 

mark 

Andrew  Blew,  the  last  signer,  sworn  and  subscribed  before  me, 
this  llth  day  of  May  1829.  GEORGE  MEDLER, 

Justice  of  the  Peace  of  Schuylkill  county  aforesaid. 

This  paper,  by  whatever  name  designated,  to  which  the  signers 
were  sworn  before  a  justice  of  the  peace,  a  most  singular  and  un- 
usual procedure,  is  curiously  obscure,  (whether  made  designedly 
v.  — 39  2  A* 
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so,  we  will  not  pretend  to  say).  Strictly  construed,  however,  it 
amounts  to  nothing  more  than  an  assertion  by  the  signers  that 
neither  John  Blew,  nor  any  of  his  children,  except  Levi,  had  any 
interest  in  the  land  described  in  it,  in  the  lifetime  of  John  Blew. 
And  this  tallies  with  the  testimony  of  Levi,  James  and  Michael 
Blew,  who  say  that  the  object  of  Niel  Crosby  was  to  get  them  to 
sign  a  paper  that  they  did  not  own  the  land  as  heirs  of  their  father 
John  Blew.  And  this  would  be  most  likely  if  James,  as  he  pro- 
tests, always  asserted  a  right  to  the  land  by  virtue  of  the  purchase 
at  the  sheriff's  sale.  It  would,  in  fact,  be  in  furtherance  of  his 
title,  as  he  would  be  thereby  entitled  to  the  whole,  instead  of  part 
of  the  land.  Niel  Crosby,  however,  says  that  the  intention  of 
obtaining  the  paper  was  for  the  purpose  of  enabling  the  witness  to 
get  his  money  from  Schall  and  Ridgway,  to  whom,  as  it  would 
seem,  he  had  sold  the  land,  for  the  same  price,  be  it  observed,  he 
had  agreed  to  give  Levi  Blew.  After  it  was  procured,  he  (the 
witness)  took  the  paper  to  Orwigsburg,  and  gave  it  to  Schall  and 
Ridgway,  and  at  the  same  time  received  his  money. 

Adopting  this  version  of  the  affair,  it  becomes  very  material  to 
inquire  what  land  Crosby  purchased  from  Levi  Blew,  the  title  to 
which  Schall  and  Ridgway  wished  to  be  assured  of  by  a  declara- 
tion under  oath  that  it  was   the  property  of  Levi,  and  was  not 
claimed  by  James  and  the  other  children  as  the  heirs  of  old  John 
Blew.     And  about  the  identity  of  the  land  there  is  no  difficulty, 
whether  we  refer  to  the  deed  of  Levi  Blew  to  Crosby,  or  the  de- 
scription contained  in  the  disclaimer  itself.     Both  refer  to  property 
containing  in  quantity  180  acres,  bounded  by  Offerman,  Hollen- 
bach  and  others,  and  which  by  the  draft,  it  appears,  adjoins  but 
does  not  include  this  land.     If  Schall  and  Ridgway,  or  the  Cres- 
sons,  who  have  succeeded  to  their  right,  get  all  Crosby  purchased 
from  Levi  Blew,  in  what  respect  are  they  injured  ?     They  surely 
cannot,  with  any  show  of  justice,  complain  that  they  are  not  per- 
mitted, by  a  forced  inference  and  construction  of  a  paper  at  least 
ambiguous,  to  acquire  a  title  to  land  which  they  never  purchased, 
and  for  which  they  never  paid.     The  limitation  of  their  right 
afterwards  cannot  extend  their  claim,  for,  if  entitled  at  all,  it  is  at 
the  time  of  their  purchase  from  Crosby.     And  this  consequence 
would  follow  even  if  the  paper  was  held  to  be  a  deed,  grant  or  con- 
tract for  the  sale  of  land  by  James  Blew  himself,  for  it  cannot  be 
extended  beyond  the  subject-matter  of  the  grant.     Much  less  can 
the  declaration  of  James  be  extended  further  than  as  a  disclaimer 
as  to  any  title  to  the  land  which  his  brother  was  about  to  convey 
to  Crosby,  viz.,  180  acres.     It  is  not  a  legal  disclaimer,  or  legal 
estoppel,  nor  is  it  a  contract  binding  on  him,  as  it  is  very  certain 
he  never  received  a  single  cent  as  consideration.     James  Blew 
cannot  be  concluded  from  saying  the  truth,  unless  it  is  clearly 
shown  that  to  permit  him  to  do  so  would  operate  as  a  fraud  upon 
some  third  person,  who  has  been  induced,  on  the  faith  of  his  act 
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or  declaration,  to  purchase  the  land,  or  to  expend  money  upon  it. 
The  sheriff's  title  was  a  record,  of  which  of  course  all  persons — 
Ridgway,  Schall  and  the  Cressons  among  others — had  notice ;  and 
having  notice,  the  only  question  is,  whether  Schall,  Ridgway  and 
the  Cressons,  acting  with  ordinary  diligence  and  prudence,  were 
deceived  by  any  act  or  declaration  of  James  Blew.  We  cannot 
say  that  the  court  was  wrong  in  admitting  the  testimony  contained 
in  the  3d,  4th  and  5th  bills,  in  connection  with  each  other,  because 
they  have  a  bearing  as  introductory  to  the  principal  point  in  the 
cause,  as  before  indicated.  We  are,  however,  of  the  opinion  that 
they  erred  in  giving  an  effect  to  the  paper  to  which  it  is  by  no 
means  entitled.  It  will  be  observed  that  I  have  carefully  avoided 
noticing  any  of  the  facts  but  such  as  have  a  direct  bearing  on  the 
points  raised  in  this  court. 

Having  taken  a  general  view  of  the  cause,  I  will  now  notice 
some  other  exceptions  to  testimony.  We  think  the  court  was 
right,  on  the  authority  of  Kerns  v.  Swope,  (2  Watts  75) ;  Cresson  v. 
Miller,  (2  Watts  273) ;  and  Epley  v.  Witherow,  (7  Watts  163),  in 
refusing  to  admit  the  testimony  of  Jacob  Seitzinger.  But  we  are 
of  opinion  that  there  was  error  in  admitting  the  title  of  John  Blew, 
because  it  was  irrelevant,  and  therefore  incompetent.  Neither 
party  claim  under  John  Blew,  as  it  is  conceded  on  all  sides  that 
the  settlement  was  made  by  John,  Michael  and  Levi.  It  is  a 
matter  of  some  consequence,  that,  in  a  case  so  complicated,  care 
should  be  taken  to  exclude  all  irrelevant  matter.  The  exception 
taken  in  the  6th  bill  has  not  been  pressed,  nor  can  it  be  with  the 
least  prospect  of  success. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Filler  against  Maitland. 

It  is  the  secrecy  that  attends  the  retention  of  possession  by  the  vendor  in  a  bill 
of  sale,  that  makes  it  fraudulent  against  his  creditors,  and  not  the  giving  of  false 
credit. 

A  voluntary  assignment  in  trust  for  creditors  stands,  under  our  statute,  on  a 
different  footing  from  a  bill  of  sale;  for  the  retention  of  possession  by  the 
assignor  does  not  make  it  fraudulent  and  void  when  it  has  been  duly  recorded, 
appraisement  made,  and  other  requisitions  of  the  law  complied  with. 

THIS  was  an  action  against  Daniel  Filler,  Esq.,  sheriff  of  the 
city  and  county  of  Philadelphia,  for  making  a  false  return  of 
nulla  bona  to  a  writ  of  fieri  facias  issued  by  the  plaintiff,  Mait- 
land, on  a  judgment  recovered  by  him  in  the  District  Court  for 
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the  city  and  county  of  Philadelphia  against  Emmor  Kimber,  Jun. 
It  appeared  by  the  evidence  that  Kimber,  a  hatter,  made  an 
assignment  of  his  goods,  consisting  of  hats,  &c.  dated  the  2d  July 
1841,  to  F.  Samuels,  who  published  the  assignment,  and  an  ap- 
praisement and  inventory  were  made,  and  he  gave  bond,  and  was 
duly  qualified  as  assignee.  The  assignment  was  regularly  recorded. 
Samuels  sold  the  goods  on  the  1st  of  September  1841,  to  Robert 
Stackhouse,  who  paid  him  in  cash  $857.06.  The  goods  remained 
in  Kimber's  store",  No.  38  North  Fourth  street,  from  the  assign- 
ment till  the  sale.  Samuels  left  Kimber  in  possession,  to  make 
sales  for  cash  for  whatever  he  could  sell,  and  account  to  Samuels ; 
and  he  did  sell  and  account  to  him.  Samuels  delivered  possession 
of  the  goods  to  Stackhouse,  on  the  sale  to  him.  The  word  "  agent" 
had  been  added,  on  the  sign,  to  the  name  of  Kimber.  Kimber 
became  also  agent  for  Stackhouse  under  a  power  of  attorney  exe- 
cuted September  2d  1841,  to  take  the  goods  and  sell  them  for 
cash,  and  pay  at  the  end  of  the  year.  The  money  with  which 
Stackhouse  purchased  came  from  Kimber's  friends,  and  was  ad- 
vanced by  them.  The  sheriff's  officer  went,  on  the  7th  October 
1841,  and  saw  goods  in  the  store,  but  on  receiving  notice,  returned 
the  writ,  on  the  same  day,  nulla  bona. 

The  Judge  charged  the  jury  as  follows :  The  question  is,  whe- 
ther on  the  7th  October  the  goods  in  the  hands  of  Kimber  were 
subject  to  execution  under  fieri  facias.  The  law  of  Pennsylvania 
is  well  settled,  that  where  possession  of  goods  is  retained  by  the 
assignor,  the  title  is  not  so  altered  as  to  prevent  the  levy  of  an 
execution.  Retention -of  possession  is  an  absolute  badge  of  legal 
fraud.  If  you  find  that  Kimber  retained  possession  of  the  store 
and  goods  after  his  assignment  to  Samuels,  and  up  to  the  time 
when  the  levy  might  have  been  made,  under  the  plaintiff's  execu- 
tion, ostensibly  in  the  same  manner  as  he  had  it  before  the  assign- 
ment, your  verdict  should  be  for  the  plaintiff;  and  if  the  value  of 
the  goods  so  retained  was  equal  to  the  amount  of  the  judgment 
directed  to  be  levied,  you  should  assess  damages  to  that  amount ; 
and  if  the  goods  so  retained  were  of  less  value  than  the  amount  of 
the  judgment  to  be  levied,  then  to  the  extent  of  such  lesser  value 
only. 

Errors  assigned : 

1.  The  court  erred  in  charging  that  when  possession  of  goods  is 
retained  by  the  assignor,  the  title  is  not  so  altered  as  to  prevent 
the  levy  of  an  execution. 

2.  In  charging  that  retention  of  possession  is  an  absolute  badge 
of  fraud. 

3.  In  charging  that  if  they  found  that  Kimber  retained  posses- 
sion of  the  store  and  goods  after  his  assignment  to  Samuels,  and  up 
to  the  time  when  the  levy  might  have  been  made  under  the  plain- 
tiff's execution,  in  the  same  manner  that  he  had  it  before  the 
assignment,  their  verdict  must  be  for  the  plaintiff. 
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J.  C.  Hare,  for  plaintiff  in  error,  referred  to  Mitchell  v.  Willock, 
(2  Watts  6f  Serg.  253) ;  Wager  v.  Miller,  (4  Serg.  $  Rawle  117). 

Wain,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  reason  no  more  was  decided  in  Mitchell  v. 
Willock  than  that  the  assignment  was  not  avoided  by  retention 
of  possession  during  the  period  for  giving  bond;  was  that  the  case 
called  for  no  more ;  and  we  went  no  further.  The  entire  princi- 
ple of  the  case  before  us,  however,  was  settled  by  the  judgment  in 
Thompson  v.  Watmough,  which  was  argued  at  the  last  March 
term,  but  not  reported,  because  the  Judges  present  were  equally 
divided  in  opinion ;  and  Justice  HUSTON,  to  whom  a  written  opinion 
was  furnished,  signified  his  concurrence  with  Justice  ROGERS  and 
myself,  by  letter,  in  vacation.  As  these  assignments  had  been  cut 
up  by  the  recent  bankrupt  law,  which  was  expected  to  be  perma- 
nent, the  decision  seemed  to  be  useless  t  j  the  profession,  as  a  pre- 
cedent, and  I  directed  the  judgment  to  Le  entered  without  further 
consultation,  and  without  assigning  the  cause  to  a  particular  Judge 
to  prepare  an  opinion.  The  reason  which  governed  the  majority, 
was,  that  an  assignment  of  the  sort  is  not  susceptible  of  secrecy, 
like  a  bill  of  sale,  which,  without  a  notorious  and  bond  fide  transfer 
of  possession,  might  be  set  up  or  suppressed  at  the  pleasure  of  the 
parlies,  as  events  should  make  it  expedient ;  but  that  it  is  a  public 
act,  like  a  sale  on  an  execution,  which  is  sanctioned  by  the  law, 
and  regulated  by  the  supervision  of  a  court  of  justice,  so  as  to 
exclude  the  possibility  of  fraud.  Such  was  the  opinion  of  the 
court  then,  and  such  it  is  still.  In  Myers  v.  Hervey,  (2  Penn.  Rep. 
481),  we  held  that  retention  of  possession  by  the  former  owner  of 
a  chattel  sold  at  sheriff's  sale,  is  not  an  index  of  fraud,  because 
such  a  sale  is  the  act  of  a  sworn  officer  under  the  control  of  a 
court ;  and  there  can  no  more  be  a  sham  sale,  by  a  general  assign- 
ment, than  there  can  be  by  an  execution.  The  recording  of  the 
instrument  within  thirty  days,  gives  not  only  notice  to  the  credi- 
tors and  the  world,  but  such  publicity  to  the  transaction  as  puts  it 
out  of  the  power  of  the  parties  to  suppress  it.  The  trust  becomes 
fixed  by  it,  and  the  trustee  may  be  forced  to  execute  it  or  be 
removed.  That  obviates  the  real  objection  to  a  bill  of  sale  with- 
out transfer  of  possession,  which  may  be  made  a  sale  or  no  sale,  as 
the  interest  of  the  parties  may  dictate.  It  is  the  secrecy  of  its 
nature,  and  not  the  false  credit  it  gives  to  the  vendor  by  a  decep- 
tive appearance  of  ownership,  that  makes  it  inconsistent  with  the 
policy  of  the  law ;  for  every  bailment  gives  the  same  credit,  but 
every  bailment  is  not  forbidden.  But  by  the  statute  which  regu- 
lates these  assignments,  the  assignee  is  bound  also  to  file  a  sworn 
inventory  of  the  effects  in  the  Prothonotary's  Office  ;  and  these  are 
to  be  appraised  by  persons  appointed  by  the  court  —  precautions 
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that  make  it  impossible  for  the  assignor  to  withdraw  any  part  of 
the  property  from  the  trust,  even  by  connivance  of  the  trustee,  or 
to  cover  anything  but  the  specific  effects  by  it.  Still  further. 
The  assignee  gives  bond,  with  sureties,  for  the  faithful  execution 
of  the  trust,  and  consequently  for  the  faithfulness  of  his  agents, 
including  the  assignor,  where  he  is  one;  and  to  complete  this 
circle  of  defences  against  fraud,  he  is  bound  to  settle  an  account 
and  answer  interrogatories  on  oath.  Do  not  these  precautions 
insure  a  faithful  administration  of  the  fund  even  in  the  possession 
of  the  assignor ;  and  do  they  not  seem  designed  to  allow  him  to 
participate  in  it?  In  the  matter  of  Darlington's  assignment,  which 
was  before  us  at  the  last  term  for  the  Western  District  on  a  ques- 
tion of  commissions,  not  worth  being  reported,  the  assignor,  an 
extensive  wholesale  merchant,  had  remained  in  the  custody  and 
charge  of  the  effects  for  years,  to  collect  the  debts,  dispose  of  the 
stock,  and  close  the  concern ;  and  it  was  conceded  that  thousands 
of  dollars  had  been  saved  to  the  trust  by  his  industry,  integrity 
and  skill.  Is  not  this  a  strong  argument  against  an  interpretation 
which  would  have  excluded  him  ?  Where  the  effects  consist  of 
stock  in  an  extensive  business,  any  other  agent,  properly  qualified 
by  familiarity  with  its  details  and  by  general  experience,  would 
seldom  be  found  willing  to  abandon  his  own  pursuits,  untempted 
by  the  offer  of  a  commission  which  no  court  would  allow.  It 
would  frequently  be  disastrous  to  the  creditors,  were  the  assignor 
excluded  from  the  management  and  care  of  the  property;  and 
it  would  be  more  so,  could  they  be  deprived  of  the  benefit  of  the 
trust  by  the  blunder  or  supineness  of  the  trustee.  These  conside- 
rations induce  us  to  think  that  assignments  in  trust  for  the  benefit 
of  creditors,  were  intended  to  be  governed,  not  by  the  statute  of 
the  13  Eliz.,  but  by  our  own  statute  particularly  adapted  to  them. 
In  the  case  before  us,  then,  the  property  in  the  goods  having 
passed  from  Kimber  by  the  assignment,  could  not,  by  any  conceiv- 
able operation  of  law,  be  revested  in  him  for  the  laches  of  a  pur- 
chaser from  his  assignee.  But  there  was,  in  truth,  no  laches;  for 
if  the  assignee  might  leave  Kimber  in  possession  without  endan- 
gering the  trust,  why  might  not  the  same  thing  be  done  by  a  pur- 
chaser from  the  assignee,  who  succeeds  to  his  title  and  stands  in 
his  place.  If  the  goods  could  not  be  seized  by  Kimber's  creditors 
before  the  sale,  they  could  not  be  seized  after  it ;  and  as  there  was 
no  property  in  his  hands  to  answer  the  execution,  the  return  of 
nulla  bona  was  strictly  true. 

Judgment  reversed. 
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Bumberger  against  Clippinger. 

A  vendee  will  not  be  compelled  to  accept  a  doubtful  title ;  and  the  vendor 
cannot,  therefore,  recover  in  an  action  for  the  purchase  money,  when  his  title 
depends  upon  an  Act  of  the  Legislature,  which  authorizes  him  to  sell  and  convey 
the  estate  in  fee-simple,  in  which,  before  the  passage  of  the  Act,  he  had  but  a 
life  estate. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  action  of  debt,  brought  by  Jacob  Clippinger  against 
Christian  Bumberger,  to  recover  the  purchase  money  of  land  sold 
by  the  plaintiff  to  the  defendant,  in  which  the  following  facts  were 
agreed  upon  and  considered  in  the  nature  of  a  special  verdict: 

On  the  28th  September  1842,  Jacob  Clippinger  covenanted  to 
sell  and  convey  to  Christian  Bumberger,  his  heirs  and  assigns,  two 
tracts  or  parcels  of  land;  one  tract  partly  in  Cumberland  and 
partly  in  Franklin  counties,  containing  86  acres  and  105  perches, 
adjoining  lands  of  Joseph  Cressler,  John  Clippinger,  J.  W.  Hays 
and  others ;  the  other  tract  being  mountain  land,  situated  in  the 
county  of  Cumberland,  containing  50  acres,  and  bounded  by  lands 
of  George  Clippinger,  John  Trone,  Esq.,  and  others ;  being  the 
same  two  tracts  of  land  mentioned  in  the  will  of  Doctor  Alexander 
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Stewart,  as  hereinafter  stated.  By  the  covenant  aforesaid,  Jacob 
Clippinger  bound  himself  to  execute  and  deliver  good  and  valid 
deeds  of  conveyance  in  law,  in  fee-simple,  for  the  said  two  tracts 
or  parcels  of  land,  to  Bumberger,  and  to  give  possession  the  1st 
day  of  April  then  next  ensuing.  In  consideration  of  the  premises, 
Bumberger  bound  himself  in  the  said  covenant  to  pay  to  Clippin- 
ger, his  heirs,  executors  or  administrators,  the  sum  of  $5000,  and 
to  pay  the  interest  of  $500  to  Mrs  Jane  Stewart,  widow  of  Dr 
Alexander  Stewart,  deceased,  annually,  during  her  natural  life, 
and  at  her  death  to  pay  the  principal  sum  of  $500  to  Jacob  Clip- 
pinger. On  the  15th  October  1842,  Bumberger  paid  on  the  said 
agreement  $100  to  Jacob  Clippinger,  per  receipt  written  on  the 
agreement.  On  the  1st  April  1843,  the  time  appointed  for  making 
and  delivering  the  deeds  and  paying  the  residue  of  the  purchase 
money,  Jacob  Clippinger,  together  with  Isabella  his  wife,  executed 
and  acknowledged  the  deeds  in  due  form,  tendered  the  same  to 
Bumberger,  and  demanded  payment  of  the  residue  of  the  purchase 
money.  Bumberger  refused  to  accept  the  deeds  so  tendered,  and 
to  pay  the  money.  His  objection  to  the  deeds  was  founded  on  the 
following  facts,  which  make  part  of  this  verdict :  Doctor  Alexander 
Stewart  in  his  lifetime  was  seised  of  the  said  lands  in  fee-simple.  On 
the  22d  June  1830  he  made  his  last  will  and  testament.  The  deed 
and  the  will  were  duly  proved,  and  letters  testamentary  issued  to 
the  executors,  &c.  Among  other  devises  and  bequests  in  the  will, 
is  the  following: 

"  I  give  and  bequeath  to  my  daughter  Isabella  Clippinger,  wife 
of  Jacob  Clippinger,  during  her  natural  life,  and  at  her  death  to 
her  children  and  their  heirs  in  fee-simple  for  ever,  all  my  farm, 
part  of  it  in  Southampton  township,  Cumberland  county,  and  part 
of  it  in  Southampton  township,  Franklin  county,  (as  above  de- 
scribed), the  place  where  she  and  her  husband  now  live  on,  to  be 
for  her  and  her  family's  use  during  her  natural  life,  and  her  chil- 
dren and  their  heirs  to  enjoy  it  at  her  death. 

"I  do  also  bequeath  to  my  said  daughter  Isabella  Clippinger, 
upon  the  same  conditions  above-mentioned,  50  acres  of  my  pine 
lands  west  of  the  Baltimore  Road,  and  north  of  the  lower  Furnace, 
adjoining  lands  of  George  Clippinger  (the  other  tract  as  above 
described).  She  is  to  have  and  enjoy  the  use  of  it  during  her 
natural  life,  and  at  her  death  her  children  and  their  heirs  in  fee- 
simple  are  to  enjoy  it." 

Application  was  made  by  petition  to  the  Legislature,  by  Jacob 
Clippinger  and  Isabella  his  wife,  and  Mrs  Stewart,  widow,  <fcc. 
upon  which  the  following  Act  of  Assembly  was  passed  in  due 
form,  the  24th  June  1839.  Sect.  5.  "  That  Jacob  Clippinger  and 
Isabella  his  wife,  late  Isabella  Stewart,  daughter  of  Doctor  Alex- 
ander Stewart,  late  of  the  borough  of  Shippensburg,  deceased,  be 
and  are  hereby  authorized  and  empowered  to  sell  the  real  estate 
devised  by  the  said  Doctor  Alexander  Stewart,  deceased,  to  the 
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said  Isabella  and  her  children,  and  to  execute  deed  or  deeds  or 
conveyances  to  the  purchaser  or  purchasers  thereof,  which  said 
deed  or  deeds  regularly  executed  by  the  said  Jacob  Clippinger  and 
his  wife,  shall  vest  the  fee-simple  estate  in  the  Pine  properties  to 
the  purchaser  or  purchasers  thereof.  Provided  however,  that  no 
such  sale  of  the  property  aforesaid,  shall  be  valid  or  effectual  in 
vesting  the  fee-simple  estate  in  the  properties  aforesaid  in  the  pur- 
chaser or  purchasers  thereof,  unless  the  said  Jacob  Clippinger 
previous  to  the  execution  and  delivery  of  the  deed  or  deeds  as 
aforesaid,  shall  enter  into  recognizance  in  the  Orphans'  Court  of 
the  said  county  of  Cumberland,  in  such  sum  as  the  said  court  shall 
deem  proper,  conditioned  for  the  faithful  investment  of  the  pro- 
ceeds of  such  sale,  so  as  aforesaid  authorized  to  be  made,  in  other 
landed  property  for  the  benefit  and  use  of  the  children  of  the  said 
Isabella  Clippinger,  after  the  death  of  the  said  Isabella." 

On  the  23d  November  1842,  Jacob  Clippinger  entered  into  a 
recognizance  in  the  sum  of  $4900,  in  the  Orphans'  Court  of  Cum- 
berland county,  conformably  to  the  provisions  of  the  Act  of  24th 
June  1839,  above  referred  to.  Whether  a  deed  duly  executed  and 
delivered  to  the  said  Christian  Bumberger,  his  heirs  and  assigns, 
by  the  said  Jacob  Clippinger  and  Isabella  his  wife,  in  accordance 
with  the  provisions  of  the  said  Act  of  Assembly,  will  vest  an  estate 
in  fee-simple  in  the  said  Christian  Bumberger,  under  these  circum- 
stances, the  jury  is  ignorant.  If  the  law  is  in  favour  of  the  plain- 
tiff, the  jury  find  in  his  favour  in  the  sum  of  $4900,  with  interest 
from  the  1st  April  1843.  If  such  a  deed,  so  executed  and  delivered, 
would  not  in  law  vest  a  title  in  fee-simple  in  the  said  Christian 
Bumberger,  then  the  jury  find  for  the  defendant.  If  the  law  is  in 
favour  of  the  plaintiff  in  regard  to  the  matter  above  stated,  judg- 
ment to  be  entered  in  his  favour  for  the  said  sum  and  interest.  If 
in  favour  of  the  defendant,  then  judgment  to  be  entered  for  the 
defendant  for  $100  and  interest,  the  amount  paid  in  said  article  of 
agreement. 

The  court  below  rendered  a  judgment  for  the  plaintiff. 
vu«->  "<  •  '•• 

Biddle,  for  plaintiff  in  error,  contended  that  the  Act  of  Assembly 
was  unconstitutional ;  that  the  Legislature  had  no  power  to  devest 
the  estate  of  the  children  and  give  it  to  the  father.  3  Story  on  the 
Const.  240,  pi.  1369,  1385,  1393;  Scry.  Con.  Law  355;  1  Kent's 
Com.  413 ;  6  Crunch  67,  134 ;  2  Peters  627,  657,  380,  413  ;  9  Cranch 
52,  535 ;  2  Doll.  310 ;  14  Serg.  fy  Rawle  438  ;  Art.  8,  sect.  1,  Const, 
of  Pen n. 

Reed,  contra,  argued  that  it  was  within  the  constitutional  power 
of  the  Legislature,  and  was  the  exercise  of  no  greater  power  than 
the  authority  given  to  the  Orphans'  Court  to  devest  the  estate  of 
minors  and  convert  it  into  money.     2  Watts  fy  Serg.  436. 
v.  —  40  2*B 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  is  an  invariable  rule  in  a  Court  of  Chancery, 
that  a  purchaser  shall  not  be  compelled  to  accept  a  doubtful  title, 
nor  will  the  court  compel  him  to  take  an  estate  which  it  cannot 
warrant  to  him.  Heath  v.  Heath,  (1  Bro.  C.  147) ;  Marlow  v.  Smith, 
(2  P.  Will.  198);  Sugd.  Vend,  and  the  cases  there  cited.  This 
cause  comes  before  us  on  a  case  stated,  and  has  been  considered 
by  both  parties  as  in  the  nature  of  a  bill  for  the  specific  perform- 
ance of  a  contract,  and  is  of  course  within  the  range  of  the  prin- 
ciple above  stated ;  so  that  the  question  really  is  not  so  much  whe- 
ther the  vendor's  title  is  good,  as  whether  it  is  so  clearly  so  as  to 
justify  the  court  in  directing  the  vendee  to  take  the  estate,  and 
pay  his  money  for  it.  And  this  leads  to  the  inquiry,  what  is  the 
title  of  the  vendor.  It  depends  on  the  validity  of  the  Act  of  the 
24th  of  January  1839,  which  enacts  in  the  5th  section,  "  that 
Jacob  Clippinger,  and  Isabella  his  wife,  daughter  of  Alexander 
Stewart,  be  authorized  and  empowered  to  sell  certain  real  estate 
devised  by  the  said  Alexander  Stewart  to  his  daughter  Isabella 
and  her  children,  and  to  execute  a  deed  to  the  purchaser,  vesting 
in  him  the  fee-simple  of  the  estate ;  with  a  proviso,  that  the  sale 
shall  not  be  valid  or  effectual  to  vest  the  fee-simple  thereof,  unless 
the  said  Jacob  Clippinger,  previous  to  the  execution  of  the  deed, 
enter  into  a  recognizance  in  the  Orphans'  Court  of  the  county  of 
Cumberland,  in  such  sum  as  the  court  shall  deem  proper,  condi- 
tioned for  the  faithful  investment  of  the  proceeds,  for  the  benefit 
and  use  of  the  children  after  the  death  of  Isabella  Clippinger.  By 
the  will  of  Doctor  Stewart,  he  devises  to  his  daughter  a  life  estate, 
with  a  remainder  in  fee  to  her  children;  and  this  is  such  an  estate 
as  cannot  be  devested  by  fine  and  common  recovery.  To  defeat 
the  will  of  the  testator  this  Act  has  been  passed ;  and  the  effect  of 
it  is,  by  a  legislative  provision,  to  substitute  one  property  for 
another,  without  the  assent  of  the  remainder-men  in  fee,  and  with- 
out notice  to  them,  who  are  infants,  or  any  person  to  protect  their 
rights,  except  it  be  their  parents,  who  have  an  interest,  as  they 
suppose,  of  their  own  to  serve,  adverse  to  theirs.  We  do  not  say 
that  this  is  beyond  the  limits  of  legislative  power  marked  out  in 
the  constitution,  but  we  must  remark  that  few,  if  any  instances, 
can  be  produced,  where  the  Parliament,  with  all  their  transcend- 
ent power,  have  in  the  same  manner  interfered,  and  altered  a  set- 
tlement made  for  the  benefit  of  infants.  The  Legislature  directs, 
that  previous  to  the  execution  and  delivery  of  the  deed,  Jacob 
Clippinger  shall  enter  into  a  recognizance  in  the  Orphans'  Court, 
conditioned  for  the  faithful  investment  of  the  proceeds  of  sale  in 
other  lands;  and  this  direction  he  has  literally  complied  with  by 
giving  his  own  recognizance.  Now,  this  recognizance  is  either  a 
lien  on  the  land  sold,  or  it  binds  Jacob  Clippinger  alone,  without 
any  other  security.  If  the  former  be  the  construction,  would  it 
be  right  to  compel  the  purchaser  to  pay  the  purchase  money,  and 
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at  the  same  time  have  his  land  encumbered  to  the  full  amount  of 
its  value  ?  If  the  latter,  what  security  is  there  on  which  we  can 
safely  rely  that  the  condition  of  the  recognizance  will  be  complied 
with  ?  Let  us  suppose,  and  this  is  within  the  course  of  possibility 
at  least,  that  he  neglects  or  refuses  to  reinvest  the  purchase 
money  in  other  lands ;  or  let  us  imagine,  what  may  really  happen, 
that  the  children,  at  some  distant  period  after  the  death  of  their 
mother,  may  become  dissatisfied  with  the  exchange,  who  can 
assure  the  title  to  the  purchaser  ?  We  cannot  warrant  the  estate 
to  him,  for  no  decision  that  can  be  now  made  will  conclude  the 
vested  rights  of  the  children.  When  the  time  arrives  which  vests 
their  rights  in  possession,  the  then  Supreme  Court  will  be  at 
liberty  to  disregard  our  opinion  as  authoritative  and  binding  upon 
them.  The  remainder-men  are  not  before  us,  except  indirectly, 
nor  were  they  represented  before  the  Legislature.  They  are  there- 
fore not  concluded ;  for  although  their  rights  are  not  expressly 
saved,  the  Act  binds  none  but  the  parties,  as  has  been  repeatedly 
ruled. 

Judgment  reversed,  and  judgment  for  defendant. 


Clippinger  against  Hepbaugh. 

A  contract  to  procure  or  endeavour  to  procure  the  passage  of  an  Act  of  the 
Legislature  by  any  sinister  means,  or  by  using  personal  influence  with  the  mem- 
bers, is  void,  as  being  inconsistent  with  public  policy  and  the  integrity  of  our 
political  institutions. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

Samuel  Hepbaugh,  Esq.  against  Jacob  Clippinger.  This  action 
was  founded  upon  the  following  written  agreement : 

"  On  the  condition  of  Samuel  Hepbaugh  succeeding  before  the 
legislature  of  this  State,  in  procuring  a  law  authorizing  myself 
and  wife  to  sell  the  real  estate  devised  to  my  wife  and  her  chil- 
dren, under  the  will  of  Dr  Alexander  Stewart,  deceased,  and 
investing  the  money  in  our  discretion  for  the  benefit  of  our  said 
children,  I  do  hereby  promise  to  pay  the  said  Samuel  Hepbaugh 
or  order  $100,  as  witness  my  hand  and  seal,  January  16th  1839. 

"  JACOB  CLIPPINGER,  [SEAL.]" 

Alexander  Stewart  made  his  last  will  and  testament  the  22d  of 
June  1830.  It  was  proved  and  letters  testamentary  issued  to  the 
widow  and  son-in-law,  Hugh  Long,  as  executors.  Among  other 
devises  and  bequests  to  his  wife  and  children,  was  the  following : 
"  I  give  and  bequeath  to  my  daughter,  Isabella  Clippinger,  wife 
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of  Jacob  Clippinger,  during  her  natural  life,  and  at  her  death  to 
her  children,  and  their  heirs  in  fee-simple  for  ever,  all  my  farm, 
part  of  it  in  Southampton  township,  Cumberland  county,  and  part 
of  it  in  Southampton  township,  Franklin  county ;  adjoining  lands 
of  Patrick  Hays,  John  Clippinger  and  Joseph  Culbertson;  the 
place  that  she  and  her  husband  now  lives  on,  to  be  for  her  and 
her  family's  use  during  her  natural  life,  and  her  children  and  their 
heirs  to  enjoy  it  at  her  death.  I  do  also  bequeath  to  my  daugh- 
ter, Isabella  Clippinger,  upon  the  same  conditions  as  above-men- 
tioned, 50  acres  of  my  pine  lands  next  the  Baltimore  road,  and 
north  of  the  lower  furnace,  adjoining  lands  of  George  Clippinger, 
&c.  She  is  to  have  and  enjoy  the  use  of  it  during  her  natural 
life,  and  at  her  death  her  children  and  their  heirs  in  fee-simple, 
are  to  enjoy  it." 

In  pursuance  of  the  agreement,  Hepbaugh  drew  and  prepared 
the  requisite  petition,  which  was  signed  by  the  defendant  and 
wife,  and  the  widow  and  heirs  of  the  testator,  returned  to  Hep- 
baugh, and  by  him  with  the  other  requisite  testimony  taken  to 
Harrisburg;  and  after  he  had  expended  much  labour  and  time 
in  explaining  the  case  to  the  judiciary  committees,  and  appeared 
five  or  six  times  before  them,  and  drawn  up  an  Act  of  Assembly 
to  meet  the  views  and  wishes  of  Jacob  Clippinger  and  in  ac- 
cordance with  the  truth  and  facts  of  the  case,  the  committees 
being  fully  satisfied  of  the  propriety  of  granting  the  prayer  of 
Jacob  Clippinger,  reported  the  said  Act  to  the  Legislature,  which 
was  regularly  passed  by  that  body  and  approved  as  before  referred 
to.  Since  the  passage  of  said  Act,  Clippinger  entered  into  recog- 
nizances agreeably  to  its  provisions,  and  subsequently  sold  the 
estate  devised. 

The  following  is  a  copy  of  the  Act  of  Assembly  referred  to, 
passed  the  24th  of  January,  1839:  Sect.  5.  "That  Jacob  Clip- 
pinger and  Isabella  his  wife,  late  Isabella  Stewart,  daughter  of 
Dr  Alexander  Stewart,  late  of  the  borough  of  Shippensburg,  de- 
ceased, be  and  are  hereby  authorized  and  empowered  to  sell  the 
real  estate  devised  by  the  said  Dr  Alexander  Stewart,  deceased, 
to  the  said  Isabella  and  her  children,  and  to  execute  deed  or  deeds 
or  conveyances  to  the  purchaser  or  purchasers  thereof,  which  said 
deed  or  deeds  regularly  executed  by  the  said  Jacob  Clippinger 
and  his  wife,  shall  vest  the  fee-simple  estate  in  the  pine  properties 
to  the  purchaser  or  purchasers  thereof.  Provided,  however,  that 
no  such  sale  of  the  property  aforesaid,  shall  be  valid  or  effectual 
in  vesting  the  fee-simple  estate  in  the  properties  aforesaid  in  the 
purchaser  or  purchasers  thereof,  unless  the  said  Jacob  Clippinger 
previous  to  the  execution  and  delivery  of  the  deed  or  deeds  as 
aforesaid,  shall  enter  into  recognizance  in  the  Orphans'  Court  of 
the  said  county  of  Cumberland,  in  such  sum  as  the  said  court 
shall  deem  proper,  conditioned  for  the  faithful  investment  of  the 
proceeds  of  such  sale,  so  as  aforesaid :  authorized  to  be  made,  in 
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other  landed  property  for  the  benefit  and  use  of  the  children  of 
the  said  Isabella  Clippinger,  after  the  death  of  the  said  Isabella." 

The  court  below  were  of  opinion  that  the  plaintiff  was  entitled 
to  recover,  and  gave  the  following  opinion  : 

The  relation  of  attorney  or  counsellor  and  client  is  by  no  means 
limited  to  the  business  of  courts  or  judicial  proceedings.  The 
services  rendered  are  often  of  a  character  not  pertaining  at  all 
to  any  litigated  subject,  and  whether  they  be  in  writing  a  will, 
giving  counsel  to  his  client  respecting  a  contract  about  to  be 
entered  into,  preparing  a  brief  or  arguing  a  question  before  a  com- 
mittee of  the  Legislature,  his  services  are  as  valuable  as  if  bestowed 
upon  the  trial  of  a  cause  involving  the  interests  of  his  client  to  an 
equal  amount.  What  those  services  are  worth  and  whether  the 
amount  shall  be  certain  or  contingent,  is  a  fair  subject  of  contract 
between  the  parties.  And  as  in  this  case  there  is  no  allegation  of 
unfairness,  we  are  bound  to  presume  the  defendant  knew  the 
amount  of  talent  his  business  required,  the  time  and  attention  it 
would  require,  the  importance  to  heirs  of  the  object  to  be  attained, 
and  of  his  ability  to  pay  for  it.  The  practice  of  making  the 
amount  of  compensation  contingent  upon  the  result  of  the  services 
rendered  has  been  of  such  long  standing  and  so  universally  pur- 
sued, that  we  are  led  to  the  conclusion  that  it  is  best  adapted  to 
the  interests  of  the  client.  We  are  not  aware  of  any  rule  of  law 
or  public  policy  which,  forbids  a  man  from  contracting  to  pay  for 
services  of  any  kind  a  sum  contingent  upon  the  result  of  the  benefit 
he  may  derive  from  them.  The  parties,  then,  in  this  case,  having 
fixed  by  their  contract  the  amount  to  be  paid,  the  only  question 
that  remains  is, — was  there  anything  illegal  in  the  subject-matter 
of  the  contract  or  the  service  to  be  performed  ? 

It  is  argued  that  it  is  against  sound  policy  to  sanction  the  exer- 
cise of  any  influence  to  procure  legislative  action,  executive  cle- 
mency, or  judicial  favour.  As  a  general  principle,  we  think  this 
position  is  sound,  but  with  this  qualification,  that  the  act  done 
must  be  corrupting  in  its  influence  or  prejudicial  to  the  public 
interest ;  and  we  may  thus  illustrate  our  views :  where  a  petition 
had  been  presented  to  Parliament  against  the  return  of  a  mem- 
ber, on  the  ground  of  bribery,  an  agreement  by  the  petitioner, 
in  consideration  of  a  sum  of  money  paid  to  him,  to  proceed  no 
further,  is  illegal.  4  W.  4*  M>  361.  A  contract  founded  upon  a 
promise  to  procure  signatures  and  obtain  a  pardon  from  the 
Governor  is  unlawful.  Hatzfield  v.  Gulden,  (7  Watts  152).  An 
agreement  in  consideration  of  suppressing  evidence  or  compound- 
ing a  crime,  is  void.  Collins  v.  Blantern,  (2  Wils.  347) ;  Hard- 
ing v.  Cooper,  (1  Stark.  Rep.  467).  In  the  first  case  the  public 
interests  were  deeply  involved  in  the  development  of  the  facts 
with  regard  to  the  purity  of  the  election.  In  the  next  case  there 
was  purchasing  for  a  price  the  means  of  imposition  upon  the  exe- 
cutive: and  in  the  last  it  was  effectually  to  prevent  the  punish- 

V.— 2B* 
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ment  of  crime.  But  strip  these  same  acts  of  all  influence  upon 
public  interests  or  morals,  and  they  lose  their  illegal  character. 
An  agreement  founded  upon  the  consideration  of  withdrawing 
opposition  to  a  private  bill  in  Parliament  is  not  illegal.  Vauxhall 
Bridge  Company  v.  The  Earl  Spencer,  (4  Con.  Eng.  Chan.  28). 
An  agreement  not  to  oppose  a  railway  bill  in  Parliament  is  not 
illegal.  Edwards  v.  Grand  Junction  Railway  Company,  (10  Con. 
Eng.  Cha.  85).  Nor  can  it  be  doubted  that  one  who  would  carry 
a  petition  to  the  Governor,  or  convey  the  petition  for  clemency 
himself  there,  would  be  entitled  to  his  promised  reward :  and 
nothing  is  clearer  or  more  common  than  that  an  advocate  is  en- 
titled to  compensation  for  the  exercise  of  his  talent  and  ingenuity 
in  the  cause  of  his  client  at  the  bar  of  justice. 

In  this  case  then,  there  is  nothing  in  the  character  of  the  con- 
tract itself  which  makes  it  any  more  objectionable  than  if  the 
service  was  to  be  rendered  in  the  trial  of  a  cause  in  court ;  nor 
had  it  any  tendency  whatever  to  produce  improper  influence.  The 
plaintiff  rendered  the  service  required  of  him,  and  the  defendant 
got  the  benefit  of  it  to  his  entire  satisfaction.  We  are  therefore 
of  opinion  he  is  bound  to  pay  according  to  the  terms  of  his  con- 
tract. The  parties  have  not  chosen  to  raise  or  discuss  any  other 
question  than  the  one  thus  disposed  of.  We  therefore  render  a 
judgment  for  the  plaintiff  as  per  statement  filed. 

Reed,  for  plaintiff  in  error,  argued  that  there  was  no  distinction 
founded  in  good  morals  or  sound  judicial  policy,  between  the 
exercise  of  influence  in  procuring  the  passage  of  a  public  law  and 
a  private  Act  of  Assembly :  both  the  one  and  the  other  amount  to 
nothing  short  of  an  agreement  to  exercise  an  illegitimate  influence 
on  the  members,  which  is  inconsistent  with  public  policy,  and 
therefore,  legally  void.  6  Dana  366.  But  the  service  rendered 
was  of  no  value,  for  the  Act  when  passed  was  perfectly  nugatory, 
and  gave  no  additional  right  or  estate  to  the  defendant.  5  Cruise 
Tit.  Alienation  by  Record^  PL  21,  37,  49;  2  Johns.  263;  8  Johns. 
556;  2  Bl.  Com.  345;  7  Watts  153;  3  Wils.  Rep.  483  ;  3  Stor.  on 
Const.  1393 ;  Chit,  on  Con.  673. 

Biddle,  contra,  contended  that  no  question  of  public  policy  could 
arise  out  of  a  circumstance  so  purely  of  a  private  nature,  and  that 
the  distinction  was  well  taken  between  a  public  and  private  act : 
and  here  it  was  not  alleged  that  any  improper  influence  was  used 
Or  imposition  practised.  4  Con.  Eng.  Chan.  Rep.  28 ;  10  Ibid.  85 ; 
2  BL  Com.  278. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  practice  which  has  generally  obtained  in  this 
State,  to  allow  a  contingent  compensation  for  legal  services,  has 
been  a  subject  of  regret,  nor  am  I  aware  of  any  direct  decision  by 
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which  the  practice  has  received  judicial  sanction  in  our  courts. 
But  conceding  the  principle  to  be  as  is  assumed,  it  is  very  certain 
that  it  has  not  yet  been  extended  to  the  allowance  of  a  compensa- 
tion for  services  in  our  legislative  halls.  The  point,  therefore, 
comes  before  us,  untrammelled  either  by  inveterate  practice  or 
authoritative  decisions.  Such  services,  be  it  remembered,  are  not 
confined  to  the  legal  profession.  They  are  common  to  every  class  of 
citizens,  and  if  we  should  give  countenance  and  a  legal  sanction  to 
this  attempt,  which  is  the  entering  wedge,  it  is  impossible  to  fore- 
tell the  train  of  evils  of  which  it  may  be  the  prolific  parent.  Al- 
ready is  there  too  much  reason  to  believe  that  this  indispensable 
branch  of  government,  without  which  our  whole  political  fabric 
would  crumble  into  ruins,  has  in  some  instances  been  contaminated 
by  sinister  and  improper  influences  brought  to  bear  on  members, 
and  no  doubt  having,  their  source  in  the  direct  and  indirect  efforts 
of  individuals  retained  under  the  hope  of  reward  in  the  event  of 
success.  It  cannot  be  avoided  that  such  influences,  privately  and 
secretly  exerted  under  false  and  covert  pretences,  must  operate 
deleteriouslyon  legislative  action ;  and  of  this  truth,  unfortunately, 
our  annals  (I  do  not  speak  of  this  State  alone)  have  afforded  some 
melancholy  proofs.  There  is  at  least  a  wide-spread  and  growing 
suspicion  of  legislative  integrity,  which  of  itself  is  an  evil  of  no 
little  magnitude.  Its  pernicious  tendency  seems  to  be  admitted  as 
to  public  bills,  but  a  distinction  is  taken  between  them  and  private 
acts.  That  the  latter  may  not  prove  so  pernicious  as  the  former, 
(of  which,  by  the  bye,  I  am  by  no  means  satisfied),  may  be  con- 
ceded without  danger  to  the  argument ;  but  the  principle,  with 
which  alone  we  have  to  do,  is  the  same.  When  it  is  recollected 
that,  with  the  rapid  increase  of  wealth  and  population,  such  Acts 
have  greatly  multiplied,  and  have  assumed  an  importance  before 
unknown ;  and  when  it  is  remembered  (with  all  due  respect  be  it 
spoken)  that  comparatively  so  little  care  is  taken  in  the  prepara- 
tion of  private  bills,  or  in  giving  notice  to  persons  interested  in  the 
examination  of  the  evidence  on  which  they  are  founded,  that  the 
information  of  members  is  derived,  altogether  or  in  part,  from  the 
applicant  himself,  and  the  secret  whisperings  of  his  friends ;  we 
cannot  be  too  much  on  our  guard  against  them,  nor  insist  too 
strongly  on  the  necessity  of  preserving,  as  far  as  can  be  done,  the 
source  from  which  the  evidence  on  which  they  act  is  obtained.  It 
would  not  be  becoming  in  us  to  lend  our  aid  in  a  transaction  which 
may  be  founded  in  corruption,  and  steeped  in  fraud. 

These  remarks  are  not  to  be  understood  as  having  any  relation 
to  the  case  in  hand,  for  no  suspicion  is  entertained  that  anything 
out  of  the  ordinary  course  took  place  in  respect  to  this  bill.  Yet 
it  cannot  escape  observation  that  even  here  an  inducement  was 
not  wanting  to  an  improper,  or  at  least  personal  influence,  or  de- 
ceptive acts,  to  procure  the  success  of  the  measure.  The  tempta- 
tion may  be  small  here,  but  it  has  not  always  been  confined  within 
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such  narrow  limits,  as  there  is  great  reason  to  fear.  We  do  not 
say,  it  is  not  necessary  to  the  case  to  say,  that  a  certain  compen- 
sation for  such  services  may  not  be  recovered ;  but  \ve  are  clearly 
of  opinion  that  it  would  be  against  sound  policy  to  sanction  a 
practice  which  may  lead  to  secret,  improper  and  corrupt  tamper- 
ing with  legislative  action.  It  is  not  required  that  it  tends  to 
corruption :  if  its  effect  is  to  mislead,  it  is  decisive  against  the 
claim ;  and  that  such  is  its  tendency,  no  human  being  can  reason- 
ably doubt.  In  Hatzfield  v.  Gulden,  (7  Watts  152),  it  is  decided 
that  a  contract,  founded  on  a  promise  and  agreement  to  procure 
signatures  and  obtain  a  pardon  from  the  governor,  is  unlawful,  and 
cannot  be  enforced  by  action.  This  case  is  very  pertinent,  for  if 
it  is  essential  to  the  purity  of  the  government  to  protect  the  gover- 
nor from  imposition  in  the  exercise  of  the  executive  functions,  it  is 
equally  so  to  extend  the  same  protection  to  the  members  of  the 
Legislature.  It  is  of  the  first  consequence  that  they  should  not  be 
deceived,  that  they  should  be  protected  from  the  arts  and  misre- 
presentations of  designing  men,  having  an  interest  to  mislead  them 
from  the  paths  of  duty. 

It  is  therefore  most  erroneous  to  assume,  as  is  done  by  the  plain- 
tiff's counsel,  that  a  practice,  leading  to  such  consequences,  is  not 
contrary  to  private  interest  and  public  morals.  The  reverse  is  too 
true ;  for  already  has  a  class  of  persons  arisen,  at  the  seat  of  the 
general  government  and  elsewhere,  who  make  it  a  business  to  push 
through  private  claims,  for  a  compensation  greatly,  if  not  entirely, 
dependent  on  success.  How  demoralizing  this  may  be,  it  needs 
not  the  gift  of  prophecy  to  foretell.  Nay,  more;  we  feel  its  effects, 
for  it  is  impossible  to  shut  our  eyes  at  the  consequences  of  this, 
with  other  causes,  daily  developing  themselves  in  the  decline  of 
justice  and  public  morals.  How  easy  the  transition  from  private 
individuals  to  the  members  themselves,  it  would  not  be  difficult  to 
divine ;  but  we  are  not  left  to  conjecture,  for  we  are  not  without 
examples,  which  it  would  be  invidious  to  mention,  but  which  are 
too  well  known.  Whatever  abuses  may  exist  elsewhere,  we  hope 
the  judicial  tribunals  of  the  country  may  be  kept  pure,  without 
suspicion  even,  that  they  may  never  be  induced  under  a  pretence 
to  countenance  vice,  or  lend  their  sanction  to  a  principle,  the  ine- 
vitable effect  of  which  will  be  to  increase,  if  it  does  not  create, 
fraud  and  misrepresentation.  In  the  face  of  many  painful  examples 
to  the  contrary,  it  is  idle  to  say  that  individual,  extraneous  influ- 
ence, acting  secretly  upon  the  members  of  the  Legislature,  is  not 
pernicious  to  the  best  interests  of  society.  Its  direct  tendency  is 
to  sap  the  foundations  of  all  morality.  And  we  are  not  without 
authority  in  a  sister  State,  6  Dana  366,  where  this  point  has  been 
considered.  The  court,  it  is  true,  decided  in  favour  of  the  plain- 
tiff; but  it  was  on  the  special  grounds,  that  it  did  not  appear  that 
the  fee  was  contingent,  nor  that  the  plaintiff  was  expected  or  re- 
quired to  do  anything  he  might  not  lawfully  have  done,  or  that 
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he  had  any  personal  or  pecuniary  interest  in  the  success  of  the 
application  to  the  Legislature. 

The  whole  reasoning  of  the  court,  however,  goes  to  establish 
these  propositions,  which  cannot  be  reasonably  denied.  That  the 
law  will  not  aid  in  enforcing  any  contract  that  is  illegal,  or  the 
consideration  of  which  is  inconsistent  with  public  policy  and  sound 
morality,  or  the  integrity  of  the  domestic,  civil  or  political  institu- 
tions of  a  State.  That  a  contract  to  procure  or  endeavour  to 
procure  the  passage  of  an  Act  of  the  Legislature,  by  any  sinister 
means,  or  even  by  using  personal  influence  with  the  members, 
would  be  void,  as  being  inconsistent  with  public  policy  and  the 
integrity  of  our  political  institutions.  And  any  agreement  for  a  con- 
tingent fee,  to  be  paid  on  the  passage  of  a  legislative  Act,  would 
be  illegal  and  void,  because  it  would  be  a  strong  incentive  to  the 
exercise  of  personal  and  sinister  influences  to  effect  the  object. 
These  are  broad  fundamental  principles,  to  the  truth  of  which  we 
subscribe,  and  which  cover  the  whole  ground  on  which  this  case 
rests.  It  matters  not  that  nothing  improper  was  done  or  was 
expected  to  be  done  by' the  plaintiff.  It  is  enough  that  such  is 
the  tendency  of  the  contract,  that  it  is  contrary  to  sound  morality 
and  public  policy,  leading  necessarily,  in  the  hands  of  designing 
and  corrupt  men,  to  improper  tampering  with  members,  and  the 
use  of  an  extraneous,  secret  influence  over  an  important  branch 
of  the  government.  It  may  not  corrupt  all ;  but  if  it  corrupts  or 
tends  to  corrupt  some,  or  if  it  deceives  or  tends  to  deceive  or  mis- 
lead some,  that  is  sufficient  to  stamp  its  character  with  the  seal 
of  reprobation  before  a  judicial  tribunal. 

Two  cases  have  been  cited,  adverse,  as  is  supposed,  to  this  view 
of  the  case :  The  Vauxhall  Bridge  Co.  v.  Earl  Spencer,  (4  Con.  E. 
C.  R.  28),  Jacob  64 ;  10  Ib.  85,  7  Simons  337.  In  the  first,  it  is 
ruled  that  securities  given  to  persons  who  would  be  prejudiced  by 
the  passage  of  a  private  bill  in  Parliament,  in  consideration  of  their 
withdrawing  their  opposition  to  it,  are  not  illegal.  In  the  last, 
that  an  agreement  not  to  oppose  a  railway  is  not  illegal.  The 
projectors  of  a  railway,  pending  a  bill  in  Parliament  for  incorpo- 
rating them,  having  made  an  agreement  on  behalf  of  the  proposed 
corporation,  in  consequence  of  which  a  threatened  opposition  to 
the  bill  was  withdrawn,  it  was  held  that  the  corporation,  having 
received  the  benefit  of  the  agreement,  was  bound  by  it.  The  last 
case  was  ruled  on  the  authority  of  the  first ;  and  if  it  was  the  case 
of  a  secret  agreement,  withheld  from  the  knowledge  of  the  com- 
mittee to  whom  the  subject  was  committed,  I  cannot  say  that  I  am 
altogether  satisfied  with  the  decision.  Nor  do  I  see  much  force  in 
the  observation,  that  because  only  one  member  may  have  been  dissa- 
tisfied with  the  bill,  non  constat  it  would  have  had  any  influence  on 
the  house.  But,  be  this  as  it  may,  it  is  put  upon  special  grounds, 
that  it  was  merely  an  agreement  to  compensate  the  opposing  party 
for  what  it  was  apprehended  they  might  lose  by  the  passage  of  the 
v.  — 41 
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Act;  and  if  it  were  a  private  affair  merely,  in  which  the  public 
had  no  interest,  it  might  be  well  enough.  Reliance  was  also  had, 
as  it  seems,  on  a  practice  which  obtains  in  Parliament,  of  passing 
such  bills  when  the  parties  can  agree  about  them.  The  chancellor 
seems  to  have  thought  that  it  was  a  matter  in  which  the  public 
had  no  interest,  that  it  was  neither  against  sound  morality  nor 
public  policy.  And  if  he  is  right  in  these  positions,  his  conclusions 
cannot  be  gainsaid.  But  in  this  radical  distinction  consists  the 
difference  of  the  cases. 

Besides,  it  would  be  unsafe  to  rely  on  a  precedent  coming  from 
such  a  source,  when  we  reflect  upon  the  different  manner  of  con- 
ducting such  business  in  the  respective  countries.  The  contrast  is 
indeed  striking.  In  England,  a  private  Act  of  Parliament  is  in 
the  nature  of  a  common  assurance,  and  the  passage  of  such  an  Act 
is  conducted  in  some  measure  with  the  forms  and  circumspection 
of  a  judicial  proceeding.  In  this  State  it  is  notoriously  otherwise. 
In  both  houses,  in  England,  they  are  carried  on  with  great  delibe- 
ration and  caution,  particularly  in  the  House  of  Lords ;  they  are 
usually  referred  to  two  judges,  to  examine  and  report  the  facts 
alleged,  and  to  settle  all  technical  forms.  Nothing  is  done  without 
the  consent,  expressly  given,  of  all  parties  in  being,  and  capable 
of  consent,  that  have  the  remotest  interest  in  the  matter,  unless 
such  consent  shall  appear  to  be  perversely,  and  without  reasoia, 
withheld.  An  equivalent  in  money,  or  other  estate,  is  usually  set- 
tled upon  infants,  or  persons  not  in  esse,  or  not  of  capacity  to  act 
for  themselves,  who  are  to  be  concluded  by  the  Act.  And  a 
general  saving  is  constantly  added,  at  the  close  of  the  bill,  of  the 
right  and  interest  of  all  persons  whatsoever,  except  those  whose 
consent  is  so  given  and  purchased,  and  who  are  therein  particu- 
larly named.  And  yet,  notwithstanding  all  the  precautions  used, 
alarm  has  been  felt  at  the  frequency  of  Acts  of  Parliament  of  a 
private  nature,  lest  the  good  old  rules  which  are  the  best  security 
for  property  should  be  shaken ;  and  wishes  have  been  expressed 
from  the  highest  quarter,  that  men  might  not  have  too  much  reason 
to  fear  that  the  settlements  which  they  make  of  their  estates  shall 
be  too  easily  unsettled,  when  they  are  dead,  by  the  power  of  Par- 
liament. 

If  there  is  reason  to  fear  this  in  England,  how  much  more  so  in 
this  State,  where  but  little  precaution  is  used — where,  not  unfre- 
quently,  such  Acts  are  passed  with  but  little  examination,  on  the 
private  representations  of  persons  who  have  a  direct  interest  to 
misrepresent  and  deceive.  And  of  the  danger  to  property  arising 
from  this  source,  this  case  presents  a  proof;  for  it  is  certain  that 
this  Act,  and  others  that  might  be  named,  so  loosely  drawn,  con- 
taining so  little  security  for  the  rights  of  infants,  would  not  have 
passed  the  Parliament  of  England,  nor  the  Legislature  of  this 
State,  if  properly  conned  and  scrutinized,  without  the  assent  or 
even  hearing  of  the  parties  principally  to  be  affected  by  it.  I  say 
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without  the  hearing  of  the  infants,  for  I  count  but  little  the  assent 
of  the  parent  who  had  an  interest  adverse  to  them.  It  is  remark- 
able, too,  that  the  bill  passed  without  any  saving  clause,  which, 
although  not  absolutely  necessary,  yet  would  have  shown  some 
regard  to  the  rights  of  persons  who  were  not  in  a  capacity  to  pro- 
tect themselves. 

Judgment  reversed,  and  judgment  for  defendant. 


Ashhurst  against  Given. 

A  testator  devised  to  his  son  an  estate  in  trust  for  the  following  purposes :  "  that 
he  shall  possess,  occupy  and  manage  the  same  and  conduct  and  carry  on  the  busi- 
ness there,  and  to  trade,  deal,  barter,  buy  and  sell  in  and  for  all  things  that  per- 
tain to  the  said  estate  and  its  business  or  its  products  during  his  natural  life ;  and 
out  of  the  profits  thereof  from  time  to  time  to  make  such  investments  or  purchase  of 
other  property  real  or  personal  for  the  same  uses,  purposes  and  tnists,  to  wit,  for  the 
use  of  such  child  or  children  as  the  said  son  shall  have  at  the  time  of  his  death ; 
and  if  he  shall  die  without  issue,  then  for  the  use  of  such  person  or  persons  as 
shall  be  his  heir  or  heirs  at  law  at  the  time :  giving  to  the  devisee  the  discretion 
and  power  to  sell  the  estate,  and  out  of  the  proceeds  thereof  to  make  such  other 
investments  real  or  personal,  or  to  commence,  conduct  and  carry  on  such  other 
business  for  the  benefit  of  the  cestuis  que  trust  as  he  may  deem  most  advantage- 
ous ;  subjecting  the  estate  devised  or  its  proceeds  or  investments  to  such  debts 
only  as  shall  be  contracted  in  the  execution  of  the  trust.  And  in  consideration 
that  the  son  shall  and  will  undertake  and  continue  to  execute  personally  and  per- 
form the  trusts  committed  to  him,  he  shall  be  allowed  a  reasonable  support  out 
of  the  trust  fund  for  his  personal  services  rendered."  The  testator  then  declares 
his  purpose,  in  creating  this  trust,  to  be,  that  the  creditors  of  the  son  may  not  de- 
prive him  of  that  bounty  which  he  thus  appropriates  for  his  maintenance : — Held, 
that  the  estate  was  not  subject  to  execution  for  the  debts  of  the  son  contracted 
previously  to  the  devise. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

Ashhurst  and  sons  against  Samuel  Given.  The  plaintiffs  ob- 
tained a  judgment  against  the  defendant,  upon  which  they  sued 
out  a  writ  of  execution  and  levied  it  upon  the  life  estate  of  the 
defendant  devised  to  him  by  the  will  of  his  father,  James  Given, 
deceased.  The  question  arose  upon  a  motion  of  the  plaintiffs  to 
have  a  sequestator  appointed  in  pursuance  of  the  68th  and  69th 
sections  of  the  Act  of  16th  June  1836,  and  was,  whether  Samuel 
Given  derived  such  an  estate  under  the  will  of  his  father  as  was 
subject  to  execution  for  debts  contracted  previously  to  the  testa- 
tor's death.  The  court  below  (HEPBURN,  President),  decided  that 
he  did  not,  and  refused  to  appoint  a  sequestrator;  when  this  writ 
of  error  was  sued  out. 

That  part  of  the  will  which  created  the  estate,  was  as  follows: 
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— I  devise  to  my  son  Samuel  the  one  undivided  half  part  of  the 
Kidderminster  estate,  including  the  factory  buildings,  dwelling- 
house,  water-powers  and  all  the  privileges  and  appurtenances 
whatsoever  thereunto  belonging,  and  which  are  contained  within 
the  purchase  made  from  the  heirs  of  Charles  M'Clure,  deceased, 
together  with  the  machinery  and  fixtures  necessary  to  carry  the 
same  on,  subject  to  the  devise  to  his  mother  heretofore  made.  This 
devise,  however,  to  my  son  Samuel  is  in  trust  for  the  following 
purposes  and  uses,  viz.,  that  he  shall  possess,  occupy  and  manage 
the  same,  and  conduct  and  carry  on  the  business  there,  and  to 
trade,  deal,  barter,  buy  and  sell  in  and  for  all  things  that  pertain 
to  the  said  estate  and  its  business  or  its  products  during  his  natural 
life,  and  out  of  the  profits  thereof,  from  time  to  time  to  make  such 
investments  or  purchase  of  other  property  real  or  personal  for  the 
same  uses,  purposes  and  trusts,  to  wit,  for  the  use  of  such  child 
or  children  as  the  said  Samuel  Given  may  have  lawfully  begotten 
at  the  time  of  his  death,  and  if  he  shall  die  without  issue,  then  for 
the  use  of  such  person  or  persons  as  shall  be  my  heir  or  heirs  at 
law  at  that  time.  And  if  the  said  Samuel  Given  should  at  any 
time  deem  it  advisable  and  useful  for  the  purposes  of  the  trust 
heieby  created,  that  the  said  property  hereby  devised  should  be 
sold  or  any  part  of  it,  then  I  do  hereby  authorize  and  empower 
him  to  sell  the  same  and  to  make  a  title  to  the  purchaser  in  fee- 
simple — and  with  the  proceeds  of  such  sale  I  do  hereby  authorize 
and  empower  my  said  son  Samuel  to  make  such  other  investments 
real  or  personal — or  commence,  conduct  and  carry  on  such  other 
business  for  the  benefit  of  the  cestui  que  trust  as  he  may  deem  most 
advantageous ;  subjecting  the  said  estate  hereby  devised,  or  its 
proceeds  or  investments,  to  such  debts  only  as  shall  be  contracted 
in  the  execution  of  the  trust.  And  in  consideration  that  my  son 
Samuel  shall  and  will  undertake  and  continue  to  execute  person- 
ally and  perform  the  trusts  hereby  committed  to  him,  he  shall  be 
allowed  a  reasonable  support  out  of  the  trust  fund  for  his  personal 
services  rendered.  I  desire  that  it  shall  be  understood,  that  it  is 
not  because  of  the  want  of  confidence  which  I  might  have  in  my 
said  son  Samuel  that  I  make  no  devise  or  bequest  absolutely  to 
him,  but  it  is  because  I  desire  to  provide  against  my  bounty  to  his 
children  and  my  heirs  being  appropriated  to  those  debts  which  he 
contracted  in  an  unfortunate  business." 

Reed,  for  plaintiffs  in  error. 

Under  the  will  of  James  Given,  his  son  Samuel  took  a  life  estate 
in  the  property  levied  on.  It  was  not  in  the  power  of  the  father 
to  devise  and  bequeath  to  his  son  a  large  estate  real  and  personal, 
giving  him,  as  the  will  in  this  case  does,  absolute  and  entire  con- 
trol over  it  during  his  life  and  for  his  own  immediate  benefit; 
vesting  in  him  a  right  to  use,  occupy  and  enjoy  it ;  barter,  sell 
and  exchange  it ;  to  vest  and  reinvest  the  proceeds;  with  the  full 
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enjoyment  of  every  right  and  incident  of  ownership  without  a  sin- 
gle restriction,  and  without  the  co-existence  of  trustee,  and  cestui 
que  trust,  or  the  possibility  of  any  such  relation  during  Samuel 
Given's  lifetime — and  yet,  to  screen  the  property  from  his  creditors. 
A  father  cannot,  by  the  employment  of  any  language,  vest  in  a 
son  an  immense  estate  real  and  personal,  for  his  own  unqualified 
use  during  life,  and  yet  that  son  be,  in  the  eye  of  the  law,  insolvent. 

Under  the  powers  in  the  will,  Samuel  Given  may  sell  the  whole, 
or  any  part  of  the  estate.  He  may  not  only  commute  the  estate, 
or  any  part  of  it,  to  suit  his  own  views,  but  he  may  from  time  to 
time  change  his  business  and  pursuits,  and  apply  the  funds  for  any 
particular  purpose  at  his  own  option.  And  the  declared  intent  of 
these  arrangements  is,  to  protect  the  property  against  his  creditors. 

A  power  and  a  trust  are  substantially  the  same.  Each  consists 
in  giving  effect  to  "  the  will  of  another :"  where  the  will  of  the 
operator  is  the  guide  in  the  management  or  alienation  of  estates, 
as  in  this  case,  it  is  ownership,  not  trust  or  confidence;  an  abso- 
lute power  in  a  trustee,  is  ownership.  This  case,  if  possible,  is 
stronger ;  for  Samuel  Given  is  his  own  trustee.  The  beneficial 
interest,  in  ordinary  cases,  which  a  man  takes  under  the  execution 
of  a  power,  forms  part  of  his  estate,  and  is  subject  to  be  taken  in 
execution  for  his  debts.  Nor  can  any  appointment  be  made  so  as 
to  protect  the  proceeds  from  the  debts  of  the  appointee.  It  would 
be  contrary  to  the  policy  of  the  law,  which  is  not  allowed.  It  is 
settled  law,  that  the  legal  estate  in  the  hands  of  a  trustee  subject 
to  all  the  incidents  of  ownership,  may  be  taken  in  execution.  No 
one  can  be  seised  of  a  use  for  his  own  benefit,  nor  can  he  be  a 
trustee  for  himself.  Where  the  legal  and  equitable  estates  unite 
in  the  same  person,  as  we  contend  they  do  here,  the  trust  is  deter- 
mined. Trustees  are  but  instruments  of  others ;  if  more,  they 
have  an  interest,  a  property ;  and  that  property  is  liable  for  their 
debts.  There  is  nothing  opposed  to  the  conclusion  that  Samuel 
Given  has  a  life  estate,  except  the  declaration  of  the  testator  that 
it  shall  not  be  so :  but  the  law,  and  not  the  testator,  must  draw 
the  conclusion. 

The  case  of  Holdship  v.  Patterson  is  entirely  different  from  this. 
No  material  point  in  this  case  was  either  raised  or  determined  in 
that.  He  cited  Sugd.  on  Powers  29;  1  Atk.  465 ;  2  Ibid.  172;  3 
Ibid.  269;  Lewin  on  Trusts  138,  242;  Willis  on  Trustees  33; 
Ibid.  16  ;  1  Cruise  Dig.  503,  402,  429  ;  16  Law  Lib.  18;  15  Ibid. 
5  ;  24  Ibid.  70,  123 ;  10  Ibid.  15,  16 ;  Brackenridge  on  Trusts  40, 
64,  70,  72,  76,  81. 

Watts,  for  defendant  in  error. 

It  will  be  perceived  that  the  peculiar  circumstances  of  the 
devisee  and  his  relation  to  the  testator,  rendered  necessary  the  pro- 
visions of  the  devise.  The  will  was  advisedly  and  deliberately 
drawn,  upon  what  were  supposed  to  be  clear  legal  principles,  well 
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settled  and  strongly  recognised  by  this  Court  in  the  case  of  Hold 
ship  v.  Patterson,  (7  Watts  547).  It  is  said  in  the  argument  for 
the  plaintiffs,  that  "there  is  a  distinct  and  positive  devise  to 
Samuel,"  and  "  that  the  alleged  trust  is  co-extensive  with  an  abso- 
lute estate."  Neither  of  these  propositions  can  be  maintained  in 
the  sense  in  which  they  are  used.  Although  there  be  a  "  positive 
devise  to  Samuel,"  yet  that  devise  is  to  him  as  a  trustee,  and  his 
maintenance  out  of  it  is  made  a  condition  of  his  acceptance.  Is 
it  "  co-extensive  with  an  absolute  estate  ?"  not  if  an  "  absolute 
estate"  metins  that  interest  of  which  the  tenant  may  dispose  at  any 
time,  in  any  way,  and  to  any  one  he  chooses.  Clearly  in  this  case, 
his  use  of  it,  his  trading  with  it,  his  reinvestment  of  it,  his  sale  of 
it,  are  all  for  a  trustee,  not  for  his  own  use,  but  for  that  of  others: 
and  upon  his  death  he  can  make  no  disposition  of  it,  but  the  whole, 
with  its  accumulation,  will  pass  to  the  cestui  que  trust, 

It  is  said  "  there  is  no  cestui  que  trust,  and  can  be  none  during 
the  life  of  Samuel  Given."  Grant  it,  and  what  is  the  inference  1 
that  a  cestui  que  trust  must  be  in  being  when  the  estate  is  created? 
There  can  be  no  authority  for  this.  On  the  contrary,  it  is  most 
frequently  the  purpose  of  a  trust  to  support  the  estate  and  accu- 
mulate it  for  persons  not  in  being.  An  executor  is  often  a  trustee 
for  this  purpose,  and  that  he  should  be  paid  for  it  out  of  the  fund 
itself  either  in  money  or  maintenance,  would  not  create  in  him  an 
estate  subject  to  execution,  and  by  which  the  trust  would  be 
destroyed. 

All  the  authorities  cited  are  applicable  to  cases  in  which  the 
trustee  has  a  beneficial  interest.  Here  he  has  no  beneficial  interest 
which  can  be  separated  from  his  person ;  the  moment  he  ceases  to 
exercise  the  power,  he  ceases  to  be  entitled  to  maintenance, 
which  is  the  only  consideration  of  it.  But  although  he  may  have 
a  beneficial  interest,  it  is  not  the  subject  of  levy  or  any  other  pro- 
ceeding for  the  old  debts  of  Samuel  Given.  What  can  be  more 
strong  than  the  positions  laid  down  by  the  Chief  Justice  in  the  case 
of  Holdship  v.  Patterson  ?  That  the  right  to  a  debtor's  labour  is 
not  subject  to  execution.  That  he  may  dispose  of  his  services  for 
his  own  purposes  and  on  his  own  terms.  That  if  a  debtor  con- 
tracts to  bestow  his  own  labour  for  his  own  maintenance,  he  be- 
comes a  purchaser  of  a  thing  so  inseparable  from  his  own  person, 
that  it  cannot  be  taken  from  him  by  execution.  That  a  benefactor 
may  provide  for  a  friend  without  exposing  his  bounty  to  the  debts 
or  improvidence  of  the  beneficiary.  That  to  appropriate  a  gift  to 
a  purpose  or  person  not  intended,  would  be  an  invasion  of  the 
donor's  private  dominion. 

These  principles  are  so  peculiarly  applicable  to  this  case,  that 
they  seem  to  be  a  complete  answer  to  everything  that  has  been 
suggested  by  the  plaintiffs. 

But  suppose  the  proceeding  of  the  plaintiffs  to  be  all  legal  and 
right,  and  that  the  court  should  appoint  a  sequestrator ;  what 
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becomes  of  the  testator's  devise  of  the  estate  and  profits  of  it  to 
the  children  of  Samuel  Given,  or  if  he  leaves  none,  to  the  testa- 
tor's heirs  at  law  ?  The  provisions  of  his  will  cannot  be  defeated 
unless  they  be  void ;  and  if  so,  instead  of  enlarging  the  interest  of 
Samuel  Given,  the  trustee,  there  would  be  a  resulting  trust  to  the 
heirs  at  law  of  the  testator.  Samuel  Given  can  have  nothing  but 
what  the  will  gives  him — a  maintenance  in  consideration  of  his 
services.  Suppose  he  had  refused  to  accept  the  devise  on  the 
terms  imposed,  would  he  have  been  entitled  to  any  estate  under 
his  father's  will  or  otherwise?  And  if  he  ceases  to  perform  the 
conditions  annexed  to  the  devise,  will  he  be  in  any  better  situation  ? 
There  is,  then,  nothing  in  the  will  of  the  testator  which  violates 
any  known  principle  of  law  or  public  policy.  But  there  is  yet  a 
more  plain  and  unanswerable  objection  to  the  principles  contended 
for  by  the  plaintiff  in  error.  He  places  himself  in  the  position  of 
claiming  title  through  the  devisee,  under  the  will  of  the  testator, 
founded  upon  the  disappointment  of  the  provisions  of  that  will. 
While,  therefore,  he  would  establish  the  legal  validity  of  the  devise, 
to  appropriate  the  estate  to  himself,  he  can  only  do  so,  by  defeat- 
ing the  condition  upon  which  the  existence  of  the  estate  depends. 
7  Serg.  $  Rawle  68. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Originally,  at  common  law,  the  feoffee  to  uses 
was  the  complete  owner  of  the  land,  and  his  estate  therein  was 
subject  to  all  the  incidents  to  which  real  ownership  was  liable. 
Co.  Lit.  271  b.  note  (1).  His  wife  was  entitled  to  dower  in  it. 
Bro.  Feoff".  Uses,  pi.  10.  It  was  subject  to  wardship,  relief,  <fcc. 
He  had  the  power  of  selling  it,  and  forfeited  it  for  treason  or 
felony.  In  short,  he  might  have  brought  actions,  and  have  exer- 
cised every  kind  of  ownership  over,  or  in  respect  of,  it.  Dyer  9 ; 
Jenk.  Rep.  190.  But  after  some  time,  notwithstanding  the  legal 
estate  was  vested  in  the  feoffee  to  uses,  equity  stepped  in  to  the 
relief  of  the  cestui  que  use,  and  furnished  a  protection  to  the  latter 
against  the  judgments,  other  encumbrances,  and  bankruptcy  of  the 
former.  2  P.  Wms.  278;  1  Bro.  Ch.  Ca.  278;  2  P.  Wms.  316; 
3  Ibid.  187,  note  A. ;  also  against  the  dower  and  free  bench  of  his 
wife.  Hinton  v.  Hinton,  (2  Vez.  634,  638) ;  Noel  v.  Jevon,  (2 
Freem.  43) ;  Bevant  v.  Pope,  (Ibid.  71) ;  and  against  the  tenancy 
by  curtesy  of  the  husband  of  a  female  trustee,  Cashborn  v.  Inglish, 
(7  Vin.  Mr.  157).  At  length,  however,  the  Statute  of  Uses,  27 
Hen.  8,  c.  10,  was  passed,  by  which  the  possession  was  devested 
out  of  the  persons  seised  to  the  use,  and  transferred  to  the  cestuis 
que  use;  thus  vesting  the  latter  with  the  legal  estate,  and  putting 
them  in  the  place  of  the  feoffees.  Co.  Lit.  271,  note  (1).  Trusts, 
since  the  passage  of  this  statute,  are  in  most  respects  what  uses 
were  previously  at  the  common  law.  Same  note.  But  then  it  is 
not  every  use  which  may  be  created  that  the  statute  will  operate 
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on,  so  as  to  transfer  the  possession  to  the  cestui  que  use.  For 
example,  if  a  devise  be  made  to  trustees,  to  receive  the  rents  and 
profits  thereof  during  the  life  of  A,  and  that  such  rents  and  profits 
shall  be  applied  for  the  subsistence  and  maintenance  of  the  said 
A  during  his  life,  the  use  in  such  case  is  not  executed  in  A  by  the 
statute,  and  cannot  therefore  unite  with  a  subsequent  legal  limita- 
tion to  the  heirs  of  the  body  of  A.  Silvester  v.  Wilson,  (2  Term 
Rep.  444).  See  also  Symson  v.  Turner,  (1  Eq.  Ca.  Mr.  383) ;  2  Bl. 
Comm.  336 ;  Shapland  v.  Smith,  (1  Bro.  Ch.  Ca.  75).  The  reason 
why  the  statute  cannot  operate  in  such  case  to  execute  the  use, 
is  very  obvious,  because  it  would  be  contrary  to  the  intention  of 
the  testator  as  manifested  by  the  terms  of  the  devise,  that  the 
cestui  que  use  should  become  the  legal  owner  of  the  estate,  and  as 
such  take  the  possession  of  it  under  the  statute ;  when  it  is  mani- 
fest that  the  testator  intended  the  devisee  or  trustee  should  take 
and  retain  the  possession  for  the  purpose  of  administering  the  trust, 
which  cannot  be  well  done  without  it. 

As  to  the  case  before  us,  it  is  perfectly  clear  that  the  statute  is 
in  nowise  applicable  to  it.  First,  because,  there  is  no  cestui  que 
use  in  being  as  yet,  to  whom  the  possession  of  the  estate  devised 
can  be  transferred ;  and  secondly,  because,  by  the  terms  of  the 
devise  it  is  evident  that  the  testator  has  reposed  a  personal  confi- 
dence in  his  son  Samuel,  the  trustee,  by  intrusting  to  him  person- 
ally the  entire  management  and  accumulation  of  the  estate  accord- 
ing to  his  own  discretion ;  thus  rendering  it  utterly  impracticable 
for  any  other  than  Samuel  to  administer  and  execute  the  trust 
agreeably  to  the  will  of  the  donor.  But  it  does  not  follow,  as 
seems  to  be  suggested  by  one  part  of  the  argument  of  the  counsel 
for  the  plaintiff  in  error,  that  because  the  Statute  of  Uses  does  not 
operate  on  the  son,  Samuel,  therefore,  must  be  regarded  as  the 
legal  and  absolute  owner  of  the  estate,  both  at  law  and  in  equity, 
and  consequently  that  it  is  liable  to  be  taken  in  execution  and 
applied  to  the  payment  of  his  debts.  For  although  the  statute  is 
inoperative,  yet  the  use  declared  must  be  treated  and  dealt  with 
as  if  the  statute  had  never  been  passed.  But  before  the  enactment 
of  it,  equity,  as  has  been  already  shown  above,  interposed  to  pro- 
tect the  rights  of  the  cestui  que  use,  and  to  preserve  the  estate  for 
his  benefit  from  the  debts  and  encumbrances  of  the  trustee,  accord- 
ing to  the  design  and  intention  of  the  donor  or  party  creating  the 
trust. 

It  is  objected,  however,  that  inasmuch  as  no  cestuis  que  use  are 
appointed  by  the  will  to  receive  the  rents  and  profits  of  the  estate, 
and  it  cannot  be  known  during  the  life  of  Samuel  who  they  are  or 
may  be,  and  Samuel  is  to  have  the  use  of  the  estate  during  that 
period  for  his  support  and  maintenance,  he  must  be  considered  as 
having  a  real  interest  therein,  which  is  incompatible  with  a  mere 
trusteeship,  and  such  as  can  only  belong  to  a  real  ownership,  at 
least  for  life.  It  is  certainly  not  necessary  to  the  creation  of  a 
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trust  estate  that  a  cestui  que  use  in  being  should  be  named,  nor 
is  it  requisite  that  the  cestui  que  use  should  be  known  as  such 
before  the  death  of  the  trustee  for  life.  It  is  sufficient  if  the  per- 
son designated  as  the  cestui  que  use  be  in  existence,  and  can  be 
distinguished  at  the  death  of  the  trustee.  It  is  also  perfectly  con- 
sistent with  the  idea  of  a  trusteeship  that  the  trustee  should  be 
compensated  for  his  services  rendered  in  the  execution  of  the 
trust ;  and  in  all  cases  of  voluntary  trusts  there  can  be  no  impro- 
priety or  illegality  in  leaving  it  to  the  party  creating  the  trust  to 
say  what  that  compensation  shall  be,  and  to  the  person  appointed 
trustee  to  determine  whether  he  will  accept  and  undertake  the 
administration  of  the  trust  for  the  compensation  offered.  It  may 
be  a  certain  sum  of  money  to  be  deducted  annually,  and  taken  by 
the  trustee  out  of  the  profits  or  trust  estate ;  or  it  may  be  an  un- 
certain sum,  as  in  the  present  instance,  whatever  it  may  be,  that 
shall  be  sufficient  for  his  support  and  maintenance,  be  it  little  or 
great.  In  the  first  case,  it  will  scarcely  be  pretended  that  the 
trust  estate  could  be  taken  in  execution  for  the  debts  of  the  trustee. 
And  if  it  be  that  it  could  not,  it  is  equally  clear  that  it  could  not 
in  the  second  instance ;  for  the  principle  of  the  compensation  and 
its  relation  to  the  estate  is  precisely  the  same  in  the  latter  that  it 
is  in  the  former.  And  where  the  trustee  is  required  to  apply  all 
his  time  and  attention,  as  in  the  case  under  consideration,  to  the 
management  and  concerns  of  a  valuable  and  complicated  trust 
estate,  an  adequate  support  or  maintenance  of  himself  and  family, 
if  he  should  have  any,  would  seem  to  be  as  small  a  compensation 
as  could  well  or  ought  to  be  offered  and  accepted.  This  is  all  that 
is  given  to  Samuel,  the  trustee  in  this  case,  or  that  he  has  any 
right  to  claim;  for  by  the  terms  of  the  will  creating  the  trust,  the 
whole  of  the  rents,  profits  and  proceeds  of  the  trust  estate,  over 
and  beyond  what  shall  be  requisite  for  his  support,  are  to  be  dis- 
posed of  by  him  in  such  way  as  he  shall  think  most  advisable,  so 
that  they  shall  accumulate,  not  for  his  benefit,  but  for  the  benefit 
of  those  who  shall,  upon  his  death,  be  entitled  to  receive  and  take 
the  same  according  to  the  terms  of  the  will.  That  an  accumula- 
tion of  the  rents  and  proceeds  of  a  trust  estate  may  be  directed  by 
the  party  creating  it  for  the  benefit  of  those  who  may  and  shall 
come  into  being  during  the  life  of  the  trustee,  or  be  in  existence 
at  the  time  of  his  death,  cannot  be  questioned.  This  subject  un- 
derwent great  discussion,  as  also  consideration,  in  the  celebrated 
case  of  Thelluson  v.  Woodford,  (4  Vez.  227),  2  New  Reports  357, 
where  it  was  determined  that  accumulation  of  the  rents  of  an 
estate  might  be  directed  for  so  long  a  time  as  that  during  which 
the  law  allows  a  man  to  render  the  estate  unalienable ;  which  pro- 
duced the  passage  of  an  Act  of  Parliament,  39  and  40  Geo.  4,  c. 
98,  confining  the  power  of  accumulation  to  twenty-one  years. 

In  such  an  extension  of  the  accumulation,  it  must  generally  be, 
as  it  was  actually  in  that  case,  that  the  accumulation  was  for  the 
v.  — 42  2o* 
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use  and  benefit  of  those  who  were  unborn  at  the  time  of  the  crea- 
tion of  the  trust.  But  this  formed  no  objection  to  it,  as  long  as  it 
did  not  interfere  with  the  period  allowed  by  law  for  rendering 
estates  unalienable,  which  is  one  or  more  lives  in  being,  and  twenty- 
one  years  afterwards,  and  a  few  months,  allowing  for  gestation. 
There  is  no  established  principle  of  either  law  or  equity  which 
gives  the  creditors  of  Samuel  Given  a  right  to  apply  the  estate, 
which  did  belong  to  his  father  at  the  time  of  his  death,  to  the  pay- 
ment of  their  claims,  in  direct  opposition  to  the  disposition  which 
the  father  by  his  will  made  of  it.  Whoever  has  the  right  to  give, 
has  the  right  to  dispose  of  the  same  as  he  pleases.  Cujus  est  dare 
ejus  est  disponere,  is  the  maxim  which  governs  in  such  case. 

Neither  can  it  advance  such  claim  on  the  part  of  Samuel's  cre- 
ditors, that  the  trust  estate  may  be  greatly  enhanced  by  his  per- 
sonal services,  and  that  his  services  may  be  worth  much  more 
than  his  support  or  maintenance.  A  man,  though  indebted  and 
wholly  unable  to  pay  anything,  may  dispose  of  his  personal  services 
at  what  price  he  pleases,  and  his  creditors  cannot  object  to  his 
doing  so.  If  he  be  content  to  give  them  for  his  mere  support  and 
maintenance,  without  more,  he  has  unquestionably  the  right  to  do 
so ;  though  I  would  say,  if  he  has  it  in  his  power  by  means  of  his 
personal  services,  even  when  he  is  destitute  of  all  other  means,  to 
support  himself  and  at  the  same  time  to  pay  his  creditors,  he  ought 
to  do  so.  A  proper  sense  of  moral  obligation  requires  it  of  him. 
But  if  he  does  not  choose  to  do  so,  it  cannot  be  tolerated  for  a 
moment  that  his  creditors  shall  be  permitted  to  seize  upon  what- 
ever has  been  committed  to  his  possession  and  care,  to  be  managed 
expressly  for  the  use  and  benefit  of  others,  and  not  for  himself. 
The  observations  of  the  Chief  Justice  in  Holdship  v.  Patterson,  (7 
Watts  551),  may  be  applied  here  with  double  force,  where  the 
relation  of  father  and  son  exists  between  the  benefactor  and  the 
beneficiary.  He  there  says,  "  a  benefactor  may  certainly  provide 
for  a  friend  (and  especially  a  child)  without  exposing  his  bounty 
to  the  debts  or  improvidence  of  the  beneficiary.  He  has  an  indi- 
vidual right  of  property  in  the  execution  of  the  trust,  and  to  de- 
prive him  of  it  would  be  a  fraud  on  his  generosity  (parental  duty). 
To  appropriate  a  gift  to  a  purpose  or  person  not  intended,  would 
be  an  invasion  of  the  donor's  private  dominion." 

Judgment  affirmed. 
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Endorsements  of  payments  upon  a  bond,  in  the  handwriting  of  the  obligee, 
furnish  no  evidence  of  the  fact  of  payment  such  as  will  avoid  the  effect  of  the 
lapse  of  time,  which  raises  a  presumption  of  payment  of  the  bond,  unless  such 
endorsements  must  necessarily  have  been  made  before  the  lapse  of  that  time 
which  raises  the  presumption  of  payment. 

THIS  was  an  appeal  from  the  decree  of  the  Orphans'  Court  of 
York  county,  making  distribution  of  the  estate  of  Andrew  Cremer 
deceased.  The  balance  in  the  hands  of  the  executors,  as  ascer- 
tained by  an  auditor,  was  $4173.71,  of  which  sum  the  distributive 
share  of  each  heir  was  $321.05.  But  the  facts  also  appeared  that 
the  testator  held  a  bond  of  his  son,  Peter  Cremer,  conditioned  for 
the  payment  of  $374.57,  which  being  a  sum  greater  than  his  share, 
he  was  entitled  to  no  part  of  the  estate.  This  bond  was  dated  the 
4th  of  April  1810,  and  was  payable  the  1st  of  April  1811 ;  and  it 
was  contended  that  it  was  barred  by  the  presumption  of  payment. 
There  were  many  payments  of  interest  endorsed  upon  the  bond, 
and  among  them  one  dated  28th  January  1821 ;  one  dated  24th 
October  1821,  and  one  dated  19th  May  1823;  which  were  proved 
to  be  in  the  handwriting  of  the  testator,  who  died  in  July  1832. 
There  were  also  two  endorsements  of  interest  paid,  signed  by  Eli- 
zabeth Cremer,  his  executrix,  dated  23d  October  1832,  and  26th 
September  1836;  which  were  proved  by  the  deposition  of  S.  R. 
M'Allister  to  have  been  made  by  him  at  her  request,  she  at  the 
time  telling  him  she  had  received  the  amount,  and  she  being  now 
dead.  These  facts  were  relied  upon  to  repel  the  presumption  of 
payment ;  and  upon  an  exception  to  the  report  of  the  auditor,  the 
court  below  (DURKEE,  President)  set  it  aside,  and  decreed  the  share 
of  Peter  Cremer  to  be  paid  to  his  assignees.  From  this  decree  the 
other  distributees  appealed. 

Mayer,  for  appellant,  argued  that  the  endorsements  made  against 
the  interest  of  the  party,  and  within  the  twenty  years,  especially 
in  a  case  between  father  and  son,  were  sufficient  to  repel  the  pre- 
sumption of  payment.  1  Watts  fy  Serg.  143;  14  Pick.  391 ;  2  Vez. 
43;  2  Strange  826;  1  Barnard  432;  4  Phil  Ev.  172, 175,  143;  11 
Conn.  531;  4  Johns.  Chan.  293;  3  Whart.  149;  2  Wend.  59;  9 
Watts  441. 

Fisher,  contra,  argued  that  the  evidence  was  wholly  incompe- 
tent to  prove  the  fact  of  payment  of  interest  on  the  bond;  the 
endorsements,  for  aught  that  appeared,  may  all  have  been  made 
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after  the  lapse  of  that  time,  which  was  an  absolute  bar  to  a  reco- 
very on  the  bond,  and  perhaps  for  the  purpose  of  avoiding  the  effect 
of  it,  and  made  too  by  the  party  interested  to  furnish  such  evidence 
as  would  enable  him  to  recover.  2  Watts  218  ;  8  Mod.  279;  2  Ld. 
Raym.  1370 ;  1  Phil.  Ev.  1 17 ;  2  Camp.  321 ;  17  Johns.  183 ;  1  Watts 
4-  Serg.  244. 

PER  CURIA.M. — In  every  case  hitherto,  the  endorsements  were 
certainly  made  before  the  expiration  of  the  time  necessary  to  close 
the  bar  of  the  statute  of  limitations,  or  to  raise  the  presumption  of 
payment  they  were  produced  to  repel;  and  they  were  clearly 
made  in  prejudice  of  the  creditors'  interest  at  the  time.  Such  is 
the  ground  on  which  they  were  received  in  Addams  v.  Seitzinger, 
in  which  they  were  compared  to  memoranda  charging  the  writer, 
made  by  a  party  since  dead.  But  the  comparison  fails  where  the 
interest  involved  points  the  other  way.  It  is  said  the  law  pre- 
sumes in  favour  of  honesty.  It  certainly  does  so  in  the  absence 
of  a  motive  to  be  dishonest ;  but  such  is  the  infirmity  of  our  nature, 
that  it  is  not  in  the  course  of  human  affairs  for  mankind  to  resist 
the  impulses  of  selfishness.  Hence  the  petition  dictated  by  Infinite 
Wisdom,  not  to  be  led  into  temptation;  and  what  temptation  so 
persuasive  as  the  expectation  of  gain  ?  The  law  is  so  uncompro- 
mising on  this  head,  that  it  excludes  the  purest  and  best  man  in 
the  community  from  testifying  in  a  cause  which  involves  his  pro- 
perty to  the  value  of  a  farthing;  and  it  equally  guards  against  the 
working  of  interest  in  every  other  case.  The  party,  therefore, 
who  produces  an  endorsement  of  partial  payment,  must  satisfacto- 
rily show  that  it  was  made  when  it  could  have  been  done  to  revive 
a  cause  of  action  extinguished  by  lapse  of  time.  With  this  restric- 
tion, the  rule  is  not  only  a  safe  but  a  good  one;  without  it,  the 
abuse  of  it  would  induce  the  Legislature  here,  as  the  Parliament 
has  done  in  England,  to  abolish  it  altogether.  The  exact  time  of 
the  obligee's  death  in  this  instance  is  not  exactly  known,  but  more 
than  twenty  years  from  the  day  of  payment  had  elapsed  at  the 
probate  of  his  will;  and  it  therefore  does  not  appear  that  the 
endorsements  were  not  made  when  it  was  his  interest  to  sacrifice 
a  part  rather  than  the  whole.  The  bond,  therefore,  was  properly 
stricken  out  of  the  report,  as  not  being  an  available  part  of  the 
intestate's  estate. 

Decree  affirmed. 
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The  inference  of  a  witness,  drawn  from  facts  and  circumstances  within  his 
knowledge,  is  inadmissible  as  evidence. 

A  paper  purporting  to  have  been  made  at  a  certain  place,  is  not  admissible  as 
evidence  of  the  fact  that  the  person  who  executed  it  was  at  that  place  at  the  date 
of  the  paper. 

A  defendant  is  not  made  a  competent  witness  by  the  fact  of  his  having  been 
discharged  as  a  bankrupt  after  the  suit  was  brought,  especially  if  sued  as  an 
executor. 

In  an  action  of  debt  against  two  defendants,  charging  them  as  partners  in  mer- 
chandising, an  agreement  between  them,  made  prior  to  the  time  when  the  plain- 
tiff's cause  of  action  arose,  by  which  the  merchandise  was  sold  by  one  to  the 
other,  is  competent  evidence  to  disprove  the  partnership. 

All  the  members  of  a  firm  are  liable  for  goods  sold  to  either  for  the  use  of  the 
firm,  although  the  existence  of  the  partnership  were  not  known  to  the  vendor.  So 
also  would  they  be  liable  if  they  induced  the  vendor  to  believe  a  partnership 
existed,  and  he  sold  the  goods  on  the  faith  of  their  assertions  although  in  fact 
there  was  no  such  partnership.  But  a  direction  to  the  vendor  by  one,  to  charge 
the  goods  either  to  him  or  another  at  his  option,  does  not  amount  to  an  assertion 
of  partnership  such  as  will  charge  them  jointly. 

Upon  the  death  of  a  joint  defendant,  the  cause  must  be  tried  against  the  sur- 
vivor; there  can  be  no  joinder  of  the  personal  representatives  of  the  deceased  and 
the  survivor. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  action  of  debt  originally  brought  by  Jacob  Albert 
and  John  R.  Moore,  trading  in  the  name  of  Jacob  Albert  &  Co., 
against  Samuel  Given  and  James  Given,  trading  in  the  name  of 
Samuel  Given.  During  the  pendency  of  the  action,  James  Given 
died ;  and  his  executors,  Samuel  Given,  Robert  Given  and  Jacob 
Ritner,  were  voluntarily  substituted  as  defendants.  The  plain- 
tiffs' claim  was  founded  upon  a  book  account  for  merchandise, 
alleged  to  have  been  sold  and  delivered  to  the  defendants.  To 
prove  the  sale  and  delivery,  and  also  to  establish  the  allegation  of 
partnership  between  Samuel  and  James  Given,  the  plaintiffs  gave 
the  following  evidence : 

John  Wordebaugh  sworn.  "  I  was  in  the  capacity  of  clerk  to 
Jacob  Albert  &  Co.  from  1826.  This  entry  was  made  by  Mr 
Moore,  and  finished  bys  myself,  for  goods  laid  off  by  Mr  James 
Given,  dated  9th  November  1829.  That  is  the  original  entry.  I 
was  present  during  the  time  of  the  purchase  of  the  goods.  The 
bill  for.  the  goods  was  commenced  by  another  clerk,  who  is  now 
dead,  and  finished  by  myself. 

Entry  of  9th  November  1829,  in  the  name  of  Samuel  Given,  for  merchandise, 

amounting  to $213.88 

Entry  of  2d  April  1830,  in  the  name  of  Samuel  Given,  amounting  to  ...      74.57 
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I  was  present  when  James  Given  was  about  to  lay  these  goods 
off.  Was  not  present  during  the  whole  conversation  which  passed 
between  him  and  Mr  Albert ;  but  when  Mr  G.  was  about  pur- 
chasing his  goods,  he  produced  a  memorandum  book,  and  when 
that  was  produced  I  came  forward.  Albert  asked  James  Given 
to  whom  the  goods  should  be  charged.  His  answer  was, '  you  may 
charge  them  either  to  me  or  to  Samuel,  it  is  immaterial  which,'  or 
words  to  that  effect.  This  was  before  the  goods  were  laid  off. 
This  was  the  first  lot  of  goods.  Don't  know  who  was  present  at 
the  laying  off  of  the  second  lot.  After  the  goods  were  laid  off  by 
James  Given,  Albert  called  my  attention  to  the  fact  of  the  conver- 
sation of  James  Given,  in  reference  to  the  charge  to  James  or 
Samuel.  He  directed  me  to  recollect  it." 

The  plaintiffs  then  offered  in  evidence  the  deposition  of  Nehe- 
miah  Stockley,  as  follows : 

"In  September  1829  I  was  in  Carlisle,  and  was  endeavouring 
to  effect  a  sale  of  drugs  on  account  of  the  Messrs  Moores,  as  their 
agent.  In  the  course  of  the  same  day,  I  met  in  the  square  Samuel 
Given,  between  whom  and  myself  some  conversation  took  place  on 
the  subject  of  dye-stuffs.  He  also  referred  me  to  his  father,  and 
desired  me  to  call  in  the  evening  at  the  store.  I  called  and  be- 
came acquainted  with  James  G.  the  father,  with  whom  I  had  much 
conversation  relative  to  opening  a  trade  between  him  and  the 
Messrs  Moores.  We  went  into  an  examination  of  the  prices  of 
such  drugs  and  dye-stuffs  he  said  they  would  require.  He  took  a 
list  of  them,  and  attached  the  prices  to  the  different  articles.  He 
declined  ordering  anything  at  that  time,  because  he  said  they  were 
not  entirely  ready  to  use  them,  but  that  they  would  be  in  a  short 
time.  I  remember  that  he  told  me  that  one  of  his  sons  was  to 
manage  the  factory,  and  the  other  was  to  continue  the  store  in 
town ;  but  the  whole  course  of  his  remarks  led  me  directly  to  the 
inference  that  he  himself  was  the  real  owner  of  both  establish- 
ments, and  that  the  sons  were  associated  with  him  for  the  purpose, 
perhaps,  of  giving  them  better  standing  in  society,  and  of  putting 
them  forward  in  business." 

The  defendants  objected  to  this,  1.  Because  the  witness  testified 
to  a  conversation  about  dye-stuffs  for  a  factory,  and  not  about  the 
subject-matter  of  the  action.  2.  The  inference  of  a  witness  is  not 
competent  to  go  to  a  jury.  The  court  overruled  the  objections, 
and  sealed  an  exception. 

The  plaintiffs  then  offered  in  evidence  several  letters  written  by 
James  Given  to  different  individuals,  not  parties  to  this  suit,  such 
as  the  following : 

"A  person  was  here  from  your  house  some  time  ago,  who  was 
anxious  to  furnish  us  with  dye-stuffs  for  the  carpet  factory.  Our 
dyer  has  not  yet  arrived,  but  is  daily  expected  from  Hudson,  when 
we  shall  be  prepared  to  make  purchase.  The  borax  he  stated  at 
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18  cents.     We  will  be  happy  to  be  supplied  in  your  city,  if  the 
quality  and  terms  will  answer. 

For  SAM'L  GIVEN, 
28th  September  1829.  JAMES  GIVEN." 

The  defendants  then  offered  in  evidence  the  ledger  of  the  hard- 
ware store  kept  in  Carlisle,  with  the  agreement  written  in  it 
between  James  Given  and  Samuel  Given,  transferring  that  store 
to  Samuel,  on  the  1st  of  October  1826: 

1826,  October  1st.  It  is  mutually  agreed  between  the  under- 
signed, James  Given  and  Samuel  Given,  that  the  said  Samuel  takes 
into  his  possession,  and  exercises  free  right  and  title  to  all  the  goods 
now  in  the  store  of  the  said  James  Given ;  and  the  said  Samuel 
agrees  to  pay  and  discharge  all  the  city  debts  due  by  the  said 
James,  either  in  Philadelphia  or  Baltimore.  The  said  James  also 
sets  over  to  the  said  Samuel  all  the  book-accounts  now  due  in  the 
store  books,  for  the  purpose  of  more  enabling  the  said  Samuel  to 
pay  and  discharge  the  debts  due  by  the  said  James ;  and  the  said 
Samuel  is  to  continue  the  business  in  his  own  name  hereafter,  and 
at  his  own  risk,  in  profit  or  loss.  Given  under  our  hands  the  day 
and  year  above  written.  JAMES  GIVEN, 

SAM'L  GIVEN. 

Witness — ROBERT  GIVEN. 

The  plaintiff  objected,  1.  That  it  was  not  evidence,  being  mere 
declarations  between  the  parties,  defendants  in  the  suit.  2.  Be- 
cause, when  men  induce  others  to  part  with  their  goods,  they 
cannot  show  that  there  is  no  partnership.  3.  The  agreement  is 
written  in  the  last  page  of  a  ledger;  and  written,  signed  and  wit- 
nessed by  the  parties  to  this  suit,  the  defendants.  The  evidence 
was  rejected  by  the  court,  and  the  defendants  excepted. 

The  defendants  then  gave  in  evidence  the  day-book  of  Samuel 
Given,  kept  in  the  store  at  Carlisle,  showing  entries  made  in  it  on 
the  7th,  9th,  10th,  llth  and  12th  of  November  1829,  by  James 
Given,  being  before,  at  and  after  the  time  when  Wordebaugh  tes- 
tified James  Given  was  in  Baltimore  engaged  in  purchasing  the 
goods. 

The  defendants  then  offered  in  evidence  a  note  of  Samuel  Given 
to  Peabody,  Riggs&  Co.,  dated  at  Baltimore  on  the  9th  November 
1829,  with  proof  that  it  was  sent  here  for  collection ;  and  this  for 
the  purpose  of  showing  that  Samuel  Given  was  in  Baltimore  at 
that  date ;  but  it  was  overruled,  and  the  defendants  excepted. 

The  defendants  offered  Samuel  Given  as  a  witness,  and  first 
offered  his  evidence  of  a  final  discharge  under  the  bankrupt  law, 
dated  26th  November  1842;  but  he  was  objected  to  on  the  ground 
that  he  was  interested,  and  was  sued  as  one  of  the  executors,  and 
that  he  was  liable  for  the  costs  of  the  term  accruing  since  his 
discharge.  The  court  rejected  the  witness,  and  the  defendants 
excepted. 
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The  defendants  then,  by  leave  of  the  court,  added  the  plea  of 
the  final  discharge  of  Samuel  Given  as  a  bankrupt,  and  again 
offered  him  as  a  witness ;  but  he  was  again  rejected,  and  excep- 
tion taken  by  the  defendants. 

The  court  were  requested  to  charge  upon  the  following  points : 

1.  In  this  action  of  assumpsit  against  Samuel  Given  and  the 
executors  of  James  Given  deceased,  the  plaintiffs  cannot  recover. 

2.  The  plaintiffs  having  charged  their  goods  to  Samuel  Given 
alone,  is  strong  and  powerful  evidence  that  they  sold  them  to 
Samuel  Given  alone;  and  they  cannot  avoid  the  effect  of  such 
entries,  except  by  clear  and  satisfactory  proof  that  James  Given 
was  then  a  partner,  and  that  they  were  ignorant  of  that  fact. 

3.  That  the  letters  of  James  Given,  given  in  evidence  by  the 
plaintiffs,  do  not  in  their  form,  expression  or  substance,  create  any 
liability  on  his  part,  as  a  partner  of  Samuel  Given,  either  to  the 
persons  to  whom  they  were  written,  or  to  the  plaintiffs  in  this 
cause. 

4.  If  the  jury  believe  that  James  Given  advanced  money  to  his 
son  Samuel,  and  put  him  in  possession  of  goods,  to  enable  him  to 
do  business  for  himself,  and  had  no  other  interest  in  the  business 
than  a  father  naturally  has  for  his  son's  success,  the  plaintiffs  can- 
not recover  in  this  suit. 

5.  There  can  be  no  recovery  at  all  in  this  action  against  either 
of  the  defendants,  unless  there  be  a  recovery  against  all  of  them. 

The  court  thus  answered  the  plaintiffs'  points : 

1.  We  cannot  instruct  you  as  here  requested.     The  liabilities 
of  these  parties  were  fixed,  we  think,  at  the  death  of  Mr  Given. 
The  voluntary  appearance  of  his  executors  to  this  suit,  and  joining 
themselves  with  Samuel  Given  in  the  trial  of  it,  without  any  ad- 
verse proceeding  upon  the  part  of  the  plaintiffs  to  bring  them  in — 
going  on  thus  far  in  the  trial  of  the  cause  upon  its  merits — the  fre- 
quency with  which  proceedings  of  this  kind  are  sustained  in  chan- 
cery, all  induce  us  to  answer  negatively  this  proposition. 

2.  "  The  plaintiffs  having  charged  their  goods  to  Samuel  Given 
alone,  is  strong  evidence  that  they  sold  them  to  Samuel  alone ;  and 
they  cannot  avoid  the  effect  of  such  entries,  except  by  satisfactory 
proof  that  James  Given  was  then  a  partner."     If  he  was,  and  so 
believed  by  the  jury  from  the  whole  evidence  in  the  cause  to  have 
been,  whether  the  plaintiffs  were  ignorant  of  it  or  not,  would  not 
change  his   liability,  particularly  if  you  are  satisfied  the  goods 
were  purchased  by  James  Given  under  the  circumstances  detailed 
in  evidence  by  the  witness,  who  says  he  was  present  when  they 
were  laid  off. 

3.  This  point  involves  questions  of  fact,  in  connection  with  the 
other  evidence  in  the  cause,  which  must  be  determined  by  the  jury, 
and  not  by  the  court.     To  you,  therefore,  we  refer  the  contents 
of  these  letters,  in  connection  with  all  the  other  evidence  in  the 
cause,  and  leave  for  your  determination  the  question,  whether  this 
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partnership  existed  at  the  date  of  these  purchases  or  not.  With 
this  reference  of  the  facts  to  you,  we  decline  giving  the  instruction 
desired. 

4,  5.  The  law  is  as  here  stated. 

Errors  assigned : 

In  admitting  the  testimony  of  Stockley. 

In  admitting  the  letter  of  28th  September  1829. 

In  rejecting  the  evidence  of  the  agreement  of  sale  of  the  store 
by  James  to  Samuel  Given,  in  1826. 

In  rejecting  the  evidence  of  the  note  of  Samuel  Given,  of  the  9th 
of  November  1829,  to  Peabody,  Riggs  &  Co.,  and  the  evidence 
accompanying  the  offer. 

In  rejecting  Samuel  Given  as  a  witness. 

In  their  answer  to  the  defendants'  1st,  2d  and  3d  points. 

Watts  and  Alexander,  for  plaintiff  in  error,  as  to  the  admissibility 
of  a  bankrupt  defendant  as  a  witness,  cited  2  Term  Rep.  496 ;  4 
Watts  fy  Serg.  130;  that  a  surviving  defendant,  and  the  personal 
representatives  of  a  deceased  one,  could  not  be  joined,  7  Serg.  fy 
Rawle  363 ;  1  Chit.  PL  30 ;  8  Serg.  #  Rawle  356. 

Graham  and  Biddle,  contra,  as  to  the  admissibility  of  the  wit- 
ness, cited  5  Law  Lib.  Ill ;  Gary  on  Part.  276;  7  Taunt.  599;  1 
Moore  332;  that  the  parties  were  rightly  joined,  1  Binn.  123;  16 
Serg.  #  Rawle  418 ;  1  Rawle  217. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — A  number  of  errors  have  been  assigned  in  rela- 
tion to  matters  of  evidence  and  the  charge  of  the  court,  each  of 
which  it  is  necessary  to  notice  in  detail. 

The  first  error  is  in  the  admission  of  the  deposition  of  Nehemiah 
Stockley,  which  was  objected  to  in  whole  and  in  part.  The  objec- 
tion to  the  whole  will  be  considered  under  the  next  bill.  The  part 
particularly  specified  was  that  in  which  the  witness,  after  stating 
that  James  Given  told  him  one  of  his  sons  was  to  manage  the  fac- 
tory, and  the  other  was  to  continue  in  the  store  in  town,  says, 
"  but  the  whole  course  of  his  remarks  led  me  directly  to  the  infe- 
rence, that  he  himself  was  the  real  owner  of  both  establishments, 
and  that  the  sons  were  associated  with  him  for  the  purpose,  per- 
haps, of  giving  them  better  standing  in  society,  and  putting  them 
forward  in  business."  This  is  objected  to  as  merely  matter  inferred 
by  the  witness  himself,  and  not  the  evidence  of  facts  or  declarations 
of  the  parties.  And  we  think  the  evidence  was,  on  that  account, 
inadmissible.  To  prove  a  partnership  by  the  acts  and  declara- 
tions of  parties,  what  they  said  or  did  is  to  be  stated,  not  what  a 
witness  infers  or  conceives  in  his  own  mind.  He  may  often  form 
conclusions  founded  on  misconception.  It  is  for  the  jury  to  make 
v.  — 43  2D 
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the  inference,  and  to  that  end  the  premises  must  be  laid  before 
them,  and  not  the  inference  or  understanding  of  the  witness. 

The  second,  third,  fourth  and  fifth  errors  are  in  admitting  evi- 
dence of  statements  and  letters  by  James  Given,  in  relation  to 
dealings  with  other  persons  than  the  plaintiffs,  in  the  years  1829, 
1830  and  1832,  tending,  as  is  alleged,  to  show  a  partnership 
between  him  and  Samuel  in  the  carpet  factory  and  hardware  store. 
If  they  were  any,  even  the  slightest  evidence  to  that  effect,  they 
were  admissible,  and  the  jury,  under  the  direction  of  the  court, 
were  to  judge  of  their  effect.  Some  expressions  are  to  be  found 
in  them  of  that  nature,  though  by  themselves  they  would  seem  to 
amount  to  but  little.  They  were,  therefore,  properly  admitted. 

I  pass  over  the  sixth  bill  for  the  present,  and  come  to  the  seventh. 
The  defendants  offered  a  promissory  note  drawn  by  Samuel  Given, 
dated  Baltimore,  9th  November,  1829  to  show  that  Samuel  Given 
was  on  that  day  in  Baltimore,  and  thus  impair  the  evidence  given 
by  the  plaintiff,  that  James  Given  on  that  day  made  the  present 
purchase  in  Baltimore.  We  do  not  think  this  is  evidence  of  the 
fact.  It  might  be  better  proved  otherwise,  and  the  note  might  be 
dated  in  Baltimore,  though  actually  drawn  elsewhere.  There  was 
no  error  in  this  rejection. 

Samuel  Given,  one  of  the  defendants,  in  his  own  right,  and  also 
as  executor  of  James  Given,  was  offered  as  a  witness  on  his  own 
behalf,  evidence  being  first  tendered  of  his  final  discharge  under 
the  Bankrupt  Act,  and  the  offer  was  renewed  after  the  plea  of 
discharge  as  a  bankrupt.  He  was  rejected,  and  we  think  properly. 
No  authority  has  been  cited  that  goes  so  far  as  to  say,  that  a 
defendant  while  a  party  on  the  record,  litigating  the  case,  was 
ever  admitted  as  a  witness  in  his  own  behalf,  when  objected  to  by 
the  plaintiff.  Could  the  defendants  have  had  his  name  struck  off 
from  the  record  on  the  plea  of  bankrupty,  the  end  might  have  been 
attained  so  far  as  respects  the  suit  against  him  in  his  individual 
right;  but  this  was  not  asked  for,  perhaps  for  sufficient  reasons, 
and  therefore  he  still  remained  a  party  to  the  suit  and  liable  to 
the  costs  accrued  from  the  time  of  his  discharge.  As  executor 
also,  the  same  state  of  things  continued :  nor  is  it  easy  to  see  any 
ground  on  which  his  name  as  executor  could  be  struck  off,  without 
the  plaintiffs'  consent,  even  though  he  became  a  bankrupt  during 
the  trial :  for  his  office  of  executor  still  continued,  and  as  such,  the 
case  must  proceed  against  him,  and  he  must  continue  a  party. 
There  was  no  error  we  think  in  this. 

The  transfer  of  the  goods  was  evidence  as  part  of  the  res  gestce 
on  the  question  whether  or  not  the  defendants  were  partners.  It  is 
true,  circumstances  subject  it  to  the  charge  of  being  fraudulently 
concocted  by  the  parties  after  its  date,  and  after  claims  were  fore- 
seen. But  this  is  matter  of  comment  to  the  jury,  bearing  on  the 
good  faith  and  honesty  of  the  instrument,  not  on  its  competency. 
As  to  its  proof,  as  the  witness,  Robert  Given,  became  interested 
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after  its  date  and  ostensible  execution,  the  defendants  ought  not 
thereby  to  lose  the  evidence.  Proof  of  his  handwriting  and  that 
of  the  parties  would  be  sufficient  prima  facie  for  its  being  read  in 
evidence,  and  circumstances  of  suspicion  to  the  contrary,  are  mat- 
ters of  evidence  or  argument  for  the  plaintiff. 

It  is  apparent,  however,  to  any  one  who  peruses  this  record, 
that  the  turning  point  of  the  case  was  the  evidence  given  by  Worde- 
baugh,  going  to  show  the  circumstances  of  the  sale  of  the  goods 
by  the  plaintiff.  Without  that,  the  other  evidence  to  make  out  the 
partnership  would,  perhaps,  not  have  availed.  Now  the  defend- 
ants would  be  liable  as  partners,  if  a  partnership  really  existed  at 
the  time  of  this  sale,  though  unknown  to  the  plaintiffs — or  if  the 
plaintiffs  at  the  time  of  the  sale  were  induced  to  believe  such  a  part- 
nership existed,  and  they  sold  the  goods  on  the  faith  of  such  asser- 
tions and  conduct,  although,  in  fact,  there  was  no  such  partnership. 
The  first  question  is  merely  a  matter  of  fact  for  the  jury  on  the 
evidence.  The  second  is  a  distinct  question ;  and  we  are  of 
opinion,  that  the  conversation  of  James  Given,  as  proved  by  Worde- 
baugh,  contains  nothing  that  could  justify  the  plaintiffs  in  believ- 
ing a  partnership  existed ;  on  the  contrary,  when  he  told  them  to 
charge  them  either  to  himself  or  Samuel,  he  gave  them  the  option 
to  charge  one  or  the  other,  and  the  plaintiffs  making  their  choice 
to  charge  Samuel,  were  bound  by  it.  There  is  nothing  amount- 
ing to  an  assertion  of  partnership,  but  rather  the  reverse.  We 
think  the  court  erred  in  their  charge  in  those  parts  of  it  in  which 
they  told  the  jury,  that  the  defendants  were  liable  as  partners  if 
the  jury  believed  the  testimony  of  Wordebaugh,  whether  a  part- 
nership actually  existed  or  not. 

The  only  remaining  question  is,  as  to  the  right  of  the  plaintiffs 
to  proceed  against  Samuel  Given,  the  survivor  of  the  alleged  part- 
ners and  the  executors  of  James  Given,  in  a  joint  suit.  Whatever 
a  court  of  equity  might  be  able  to  do  in  such  a  case,  yet  it  seems 
to  us,  the  difficulties  attending  a  common  lawsuit  render  it  im- 
practicable to  carry  the  doctrine  of  Lang  v.  Keppele  to  this  extent. 
A  joint  judgment  cannot  be  rendered  because  the  executors  are 
not  personally  liable,  although  Samuel  Given  is.  Two  separate 
judgments  against  defendants  in  a  joint  action  of  assumpsit  are 
unknown,  and  would  be  too  questionable  an  innovation.  The 
voluntary  appearance  of  the  executors  is  no  more  than  a  waiver 
of  a  scire  facias:  it  cannot  be  considered  as  an  agreement  to  be 
liable  out  of  the  usual  mode.  It  seems  to  us,  that  the  executors 
could  be  reached,  on  this  ground,  only  by  a  new  suit  against 
them,  founded  on  the  insolvency  of  the  surviving  partner :  and 
that  the  difficulty  founded  on  the  lapse  of  time  would  be  relieved, 
for  one  year,  by  the  second  section  of  the  limitation  Act  of  1785. 

Judgment  reversed. 
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Manifold's  Estate. 

A  father  being  surety  for  his  son,  died  intestate  leaving  real  estate,  which  was 
sold  by  his  administrators  for  the  payment  of  debts ;  upon  a  question  of  distribu- 
tion of  the  balance  after  payment  of  debts,  it  was  held  that  a  judgment  creditor 
of  the  son  was  not  entitled  to  any  part  of  the  fund  by  reason  of  his  lien  on  the 
land ;  the  liability  of  the  intestate  for  his  son  being  greater  than  his  distributive 
share. 

THIS  was  an  appeal  from  the  decree  of  the  Orphans'  Court  of 
York  county.  John  Manifold  in  his  lifetime  became  the  surety 
in  a  note  of  his  son  Henry  to  Robert  Smith,  upon  which  a  judg- 
ment was  entered  against  both.  He  then  died  intestate,  leaving 
his  son  Henry  and  several  other  children.  On  the  6th  of  February 
1838,  Robert  M'Donald  and  wife  obtained  a  judgment  against 
Henry  Manifold  for  $200 :  after  which,  the  administrators  of  John 
Manifold  sold  the  real  estate  of  the  intestate  by  an  order  of  the 
Orphans'  Court  for  the  payment  of  debts.  Out  of  the  proceeds  of 
this  sale  the  administrators  paid  the  debt  of  Robert  Smith :  and 
after  the  payment  of  all  the  debts  of  the  intestate  there  was  a 
balance  in  their  hands  for  distribution  among  the  heirs.  M'Do- 
nald and  wife  claimed  by  virtue  of  their  lien  upon  the  interest  of 
Henry  in  his  father's  land  to  receive  the  amount  of  their  judgment 
out  of  his  distributive  share.  This  was  resisted  by  the  other 
parties  in  interest,  on  the  ground  that  the  liability  of  the  father  for 
his  son,  which  was  discharged  by  the  administrators,  exceeded  the 
amount  of  his  distributive  share.  The  court  below  (DURKEE, 
President)  decreed  that  M'Donald  and  wife  were  not  entitled  to 
any  part  of  the  fund. 

Fisher,  for  the  appellant,  argued  that  M'Donald  and  wife's  judg- 
ment was  a  lien  upon  the  share  of  the  real  estate  which  descended 
to  the  son  upon  the  death  of  the  father;  and  that  the  administra- 
tors were  bound  to  discharge  liens,  that  the  purchaser  might  have 
a  clear  title.  1  Watts  309 ;  8  Serg.  $  Rawle  315 ;  3  Watts  320. 

Mayer,  contra,  contended  that  M'Donald  could  not  be  in  any 
better  situation  than  the  son  himself;  he  stood  but  in  the  nature 
of  an  assignee  of  his  interest  in  his  father's  estate,  and  that  interest 
was  subject  to  all  the  equities  which  existed  between  the  estate 
and  the  heir.  2  Yeates  324. 

The  opinion  of  the  Court  was  delivered  by 
ROGERS,  J. — John  Manifold  died  intestate.     In  his  lifetime  he 
became  his  son  Henry's  surety  in  an  amount  exceeding  Henry's 
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purpart  of  the  estate,  and  this  the  administrators  since  the  death 
of  the  intestate,  have  been  compelled  to  pay.  The  real  estate  was 
sold  by  order  of  the  Orphans'  Court  for  the  payment  of  debts,  and 
the  surplus  is  now  in  court  for  distribution.  Before  the  sale,  a 
judgment  was  rendered  against  Henry,  which  the  appellant  con- 
tends should  be  paid  out  of  his  share  of  the  estate.  If  the  contest 
was  between  the  other  distributees  and  Henry,  it  would  not  admit 
of  a  reasonable  doubt,  that  the  latter  was  entitled  only  to  what 
remained  after  deducting  the  amount  paid  by  the  administrators 
on  his  account,  which  in  the  case  in  hand  is  nothing  at  all.  But 
the  appellant  can  be  in  no  better  situation  than  his  debtor ;  for  a 
creditor,  although  he  pursues  his  debt  to  judgment,  cannot,  as 
against  the  other  distributees,  better  his  condition.  He  succeeds 
to  the  rights  of  his  debtor,  and  nothing  more;  and  as  the  adminis- 
trators may  retain  against  Henry,  for  the  same  reason  they  may 
set  off  the  debt  they  have  been  compelled  to  pay  against  his  creditor. 
A  judgment  creditor  is  not  a  purchaser;  but  aside  of  this  objec- 
tion, which  would  be  conclusive  against  the  appellant,  a  purchaser 
of  the  real  estate  would  be  liable  to  the  same  equity  in  favour 
of  the  other  distributees ;  for  it  would  be  his  duiy  to  inquire  into 
the  debts  of  the  deceased,  and  he  must  purchase  at  the  risk  of 
discharging  all  liens  arising  in  favour  as  well  as  against  the  estate. 
It  matters  not,  that  the  debt  was  paid  since  the  death  of  the  intes- 
tate, as  it  was  a  contingent  liability  of  his,  and  on  payment  of  the 
debt  by  the  administrators  an  equity  arises,  which  relates  back 
to  the  time  of  the  death  of  the  intestate,  and  this  equity  cannot  be 
disturbed  by  any  act  of  the  distributees,  nor  can  it  be  displaced 
by  a  subsequent  judgment  obtained  by  his  creditors.  A  purchaser 
can  acquire  only  the  interest  of  the  heir,  whatever  that  may  be 
ascertained  to  be  after  final  settlement  of  the  estate,  deducting 
contingent  as  well  as  immediate  liabilities.  In  conclusion,  I  must 
remark,  that  there  is  no  reason  to  doubt  that  the  intestate  was  but 
surety  for  the  debt.  From  this  it  results,  that  it  is  but  common 
justice  that  Henry's  creditor  should  not  be  permitted  to  partici- 
pate in  the  fund  to  the  injury  of  the  other  heirs  or  of  the  creditors 
of  the  intestate. 

Decree  affirmed. 
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Deckert's  Appeal. 

Money,  for  the  amount  of  which  a  judgment  was  recovered  by  a  proceeding  in 
court,  being  claimed  by  different  persons,  the  defendant,  without  any  rule  or  order 
of  court,  paid  it  to  the  Prothonotary,  to  be  disposed  of  by  the  court.  Held,  that 
such  payment  was  to  the  officer  in  his  official  capacity,  and  the  sureties  in  his 
official  bond  were  liable  for  the  faithful  application  of  it. 

THIS  was  an  appeal  by  Elijah  Deckert  from  the  decree  of  the 
Orphans'  Court  of  Berks  county.  The  opinion  of  the  court  con- 
tains a  full  statement  of  the  case. 

Strong,  for  the  plaintiff  in  error,  argued  that  the  proceedings  of 
the  court  did  not  exhibit  any  controversy  about  the  fund ;  hence 
there  was  no  necessity  for  an  order  or  rule  by  which  it  was  brought 
into  court,  nor  was  any  such  made.  The  defendants  in  the  judg- 
ment, who  were  a  corporation,  were  willing  to  pay  the  money  and 
let  the  parties  contend  for  it  between  themselves,  and  for  this  pur- 
pose they  selected  Mr  Addams,  the  prothonotary,  and  paid  it  to 
him,  as  a  mere  stakeholder,  without  either  the  consent  of  the  liti- 
gant parties  or  the  court.  We  say,  therefore,  that  Mr  Addams 
had  no  power  to  involve  the  court  as  a  depository  of  the  fund, 
when  they  had  nothing  pending  before  them  by  which  they  could 
make  a  disposition  of  it ;  and  therefore  he  received  it  in  his  private 
capacity,  and  is  not  liable  on  his  official  bond. 

Smith  and  Hoffman,  contra.  The  recovery  of  the  money  was  by 
a  proceeding  in  court,  and  in  all  cases,  the  court  have  the  control 
over  the  judgment  recovered,  so  as  that  it  shall  be  made  available 
to  the  person  entitled  to  it,  who  is  not  always  the  party  plaintiff. 
Here  the  money  was  paid  in  discharge  of  the  judgment ;  it  was 
paid  into  court,  and  noted  upon  the  record  of  the  court,  which  is 
notice  to  the  world  of  its  entire  efficacy  to  discharge  the  debt. 
What,  then,  is  the  value  of  the  official  bond  of  the  officer,  if  it  do 
not  protect  parties  under  such  circumstances  ? 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — James  Lewis  made  his  last  will  and  testament,  and 
among  other  things,  devised  in  fee-simple  to  his  sons  James  and 
Curtis  a  tract  of  land  in  the  county  of  Berks,  charged  with  the 
payment  of  certain  legacies,  to  which  the  present  claimants  are 
entitled.  James  conveyed  his  moiety  of  the  tract  to  his  brother 
Curtis,  and  Curtis  filed  a  petition  in  the  Court  of  Common  Pleas 
of  Berks  county,  claiming  damages  from  the  Schuylkill  Naviga- 
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tion  Company  for  an  injury  done  by  the  company  to  the  land.  An 
inquisition  was  had,  and  the  inquest  assessed  the  damages  at  $2500. 
An  appeal  was  entered,  and  the  parties  compromised  for  $2000, 
which  was  paid  by  the  company,  as  appears  on  the  record,  in  the 
following  manner :  "  January  10th  1825,  the  sum  of  $2000  paid  by 
Samuel  Baird  and  Charles  Evans,  Esq.,  counsel  for  the  defendants, 
to  John  Addams,  prothonotary,  to  be  disposed  of  as  the  court 
directs."  The  reason  this  money  was  so  paid  was,  that  the  lega- 
tees claimed  the  whole  or  the  right  to  participate  in  the  fund,  and 
because  it  would  be  unsafe  to  permit  it  to  be  paid  to  the  owner 
of  the  land,  who  was  insolvent.  Nothing  can  be  plainer  than  that 
the  money  was  paid  into  court  by  the  counsel,  and  received  by 
Addams  in  his  official  capacity,  as  the  legal  organ  of  the  court. 
The  entry  on  the  record  clearly  shows  this,  and  such  seems  to 
have  been  the  understanding  of  all  engaged  in  the  transaction. 
Nor  would  there  have  been  any  doubt  of  this  fact,  if  the  present 
state  of  things  could  have  been  anticipated  ;  for  there  is  no  motive 
for  the  conduct  of  those  who  were  intrusted  with  the  management 
of  this  business,  nor  can  it  be  explained  on  any  natural  principles, 
or  any  other  supposition.  The  money  is  subject  to  the  disposition 
of  the  court,  which  is  inconsistent  with  the  idea  that  it  was  depo- 
sited with  the  prothonotary  as  a  common  stakeholder ;  as,  on  that 
hypothesis,  it  would  not  be  under  their  control. 

Two  objections  have  been  urged  against  the  decree  by  which 
the  legatees  are  permitted  a  pro  rata  share  of  the  assets  as  spe- 
cialty creditors.  1.  That  the  court  had  no  power  to  order  the 
money  to  be  paid  into  the  court :  and  2.  That  the  money  was  paid 
without  a  rule  or  any  authority  from  the  court.  It  must  be  admit- 
ted that  the  business  has  been  conducted  with  very  little  regard  to 
form ;  and  were  it  not  from  the  circumstances  attending  the  case, 
both  objections  would  be  decisive.  But,  let  it  be  observed,  this 
case  does  not  come  within  the  class  of  cases  at  common  law, 
which  regulate  the  practice  of  bringing  money  into  court.  Those 
are  cases  of  contract,  and  do  not  apply  to  damages  for  injuries  in 
the  nature  of  a  nuisance  or  a  trespass.  Tidd's  Prac.  672.  This 
case  has  a  much  wider  base,  for  it  takes  its  rise  from  the  equitable 
power  of  the  court,  and  is  indispensable,  to  prevent  injustice. 
The  owner  of  the  land,  who  was  insolvent,  had  the  legal  right  to 
receive  the  money  from  the  company,  and  payment  to  him  would 
have  been  a  good  payment  without  notice  of  the  equitable  inte- 
rest. But  although  he  was  the  owner  of  the  land,  yet  in  respect 
to  the  legacies  charged  on  the  land,  he  was  a  trustee  for  others 
who  had  an  equitable  lien  on  the  money.  Their  rights  would  have 
been  destroyed  if  the  money  had  been  suffered  to  pass  into  his 
hands.  It  therefore  comes  under  the  head  of  preventive  justice; 
a  beneficent  and  highly  useful  branch  of  chancery  jurisprudence. 
As  a  Court  of  Chancery  would  restrain  the  company  from  paying 
the  money  over  to  the  insolvent  owner  of  the  land,  so,  upon  the 
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same  principles,  and  for  the  same  reason,  our  court,  clothed  with 
chancery  powers,  exercised  without  scruple  this  necessary  autho- 
rity. It  does  not  certainly  appear  that  the  money  was  paid  to  the 
prothonotary  in  pursuance  of  a  rule  of  court.  It  is  very  likely  no 
rule  was  obtained,  or  no  motion  made;  but  if  a  party  does  volun- 
tarily what  he  may  be  compelled  to  do,  it  is  good.  This  procedure 
was  intended  for  the  benefit  of  all  parties.  All  have  acquiesced 
in  it,  at  least  we  have  no  complaint  from  any  quarter.  The  money 
is  at  the  disposal  of  the  court,  which  it  would  not  be  if  the  protho- 
notary is  to  be  considered  a  common  stakeholder.  The  claimants 
of  the  money  have  been  diligently  pursuing  it  ever  since  it  was 
paid  to  the  prothonotary,  and  have  been  anxious  to  prevent  it 
from  going  into  the  hands  of  Curtis  Lewis  or  his  assignees.  Reese 
v.  Addams,  (16  Serg.  fy  Rawle  40). 

It  remains  to  be  observed,  that  money  so  paid  must,  from  the 
necessity  of  the  case,  be  received  by  the  prothonotary,  who  is  the 
officer  of  the  court,  and  who  alone  can  be  its  depository.  Unless 
he  receives  it,  it  must  be  received  by  the  court  itself,  which  cannot 
be  tolerated.  And,  in  accordance  with  this,  is  the  invariable 
practice.  In  some  counties,  where  it  is  convenient  and  safe,  the 
custody  of  money  paid  is  regulated  by  rules  of  court,  which  re- 
quire that  the  money  be  deposited  in  the  name  of  the  prothonotary, 
in  some  designated  bank,  subject  to  his  order,  countersigned  by 
the  court  and  allowed  by  them.  But  this  practice,  it  is  very 
obvious,  cannot  prevail  in  all  the  counties,  for  want  of  a  convenient 
place  to  keep  the  money ;  and  hence  it  follows  that  the  prothono- 
tary must  be  the  depository  in  his  official  capacity.  It  is  one  of 
the  duties  of  his  office,  for  which  he  and  his  bail  must  be  liable ; 
for  the  condition  of  the  bond  is,  that  he  will  well  and  truly,  and 
in  all  things  execute  and  perform  the  duties  of  his  office.  The 
appellees,  therefore,  to  whom  the  money  was  adjudged,  having  a 
remedy  on  the  official  bond  of  the  prothonotary,  must  be  viewed 
in  the  light  of  specialty  creditors,  and,  as  such,  they  are  entitled 
to  a  pro  rata  dividend  of  the  fund. 

Decree  affirmed. 
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Commonwealth  against  Parr. 

Upon  the  trial  of  a  defendant  charged  with  a  criminal  offence,  he  may  demur 
to  the  evidence,  but  the  Commonwealth  will  not  be  compelled  to  join  in  the 
demurrer. 

In  an  indictment  for  fornication  and  bastardy,  the  witness  testified,  "  He  forced 
me ;  he  worked  himself  under  me,  and  in  that  way  forced  me :  I  did  not  give  my 
consent."  Upon  a  demurrer  to  this  evidence  it  was  held,  that  it  was  not  such 
as  would  merge  the  offence  charged  in  the  crime  of  rape,  but  that  the  defendant 
might  be  legally  convicted. 

WRIT  OF  ERROR  to  the  Quarter  Sessions  of  York  county. 

The  Commonwealth  against  Rufus  Parr.  This  was  an  indict- 
ment for  fornication  and  bastardy,  in  which  the  mother  of  the  child 
thus  testified  :  "  Rufus  Parr  is  the  father  of  my  child ;  it  is  a  girl ; 
it  was  at  Polly  Parr's  where  the  child  was  begotten,  in  this  county; 
it  was  born  there.  He  forced  me ;  he  worked  himself  under  me, 
and  in  that  way  forced  me :  I  did  not  give  my  consent.  On  the 
chair  he  did  it  to  me ;  on  that  chair  he  penetrated  me."  To  this 
evidence  the  defendant  demurred,  and  the  Commonwealth  joined 
in  the  demurrer.  The  court  below  was  of  opinion  that  the  lesser 
offence  charged  was  merged  in  the  crime  of  rape,  and  that  the 
defendant  could  not  be  convicted. 

Campbell,  for  the  Commonwealth,  argued,  that  in  an  indictment 
the  Commonwealth  was  not  bound  to  join  in  a  demurrer  to  evi- 
dence, but  that  the  true  course  was  for  the  jury  to  find  the  facts 
specially,  upon  which  the  court  might  render  such  judgment  as 
they  would  justify.  1  Stark.  Ev.  434.  But  here  the  case  was 
perfectly  made  out,  and  the  defendant  could  not,  afterwards,  by  a 
cross-examination,  make  out  for  himself  a  higher  offence,  and  merge 
the  effect  of  the  case  proved.  7  Conn.  Rep.  54  ;  16  Serg.  fy  Rawle 
77 ;  2  Watts  $  Serg.  506 ;  2  Caines's  Rep.  178. 

Ramsay,  for  defendant  in  error.  A  writ  of  error  will  not  lie  to 
review  the  decision  of  the  Quarter  Sessions  upon  a  demurrer,  no 
more  than  it  would  to  their  decision  upon  the  admissibility  of  evi- 
dence. 3  Salk.  155;  2  Barn.  #  Cress.  434;  1  Chit.  Crim.  Law 
623.  But  the  commission  of  a  felony  merges  the  misdemeanor. 
3  Black.  Com.  119;  1  Russ.  on  Crimes  563;  1  Chit.  Crim.  Law 
816,  note. 

The  opinion  of  the  Court  was  delivered  by 
KENNEDY,  J. — The  defendant  was  indicted  under  our  Act  of 
Assembly  for  fornication  and  bastardy,  committed  with  Rebecca 
v.  — 44 
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Trone.  On  the  trial,  upon  an  issue  joined  on  the  plea  of  not 
guilty,  the  defendant,  after  the  Commonwealth  had  given  all  her 
evidence  to  support  the  issue  on  her  part,  demurred  thereto,  and 
the  counsel  for  the  Commonwealth  joined  in  the  demurrer;  upon 
which  the  court  discharged  the  jury,  and,  after  hearing  the  counsel 
on  both  sides,  rendered  a  judgment  in  favour  of  the  defendant.  It 
was  no  doubt  competent  for  the  defendant  to  demur,  as  he  did,  to 
the  evidence ;  but  it  was  not  in  his  power  to  compel  the  Common- 
wealth to  join  in  the  demurrer.  Her  counsel  might  have  exercised 
his  own  discretion  in  this  respect,  and  joined  or  not  as  he  pleased. 
Baker's  Case,  (5  Co.  204) ;  S.  C.  Cro.  Eliz.  753.  In  cases,  how- 
ever, where  the  Commonwealth  is  not  a  party,  the  law  is  different. 
There,  if  a  matter  of  record  or  other  matter  in  writing  be  offered 
in  evidence  in  support  of  an  issue  joined  between  the  parties,  the 
adverse  party  may  insist  upon  the  jury  being  discharged  from  giv- 
ing a  verdict,  by  demurring  to  the  evidence,  and  obliging  the  party 
offering  the  evidence  to  join  in  the  demurrer.  The  latter  cannot 
refuse  to  join  in  demurrer ;  he  must  join,  or  waive  the  evidence. 
So  if  the  evidence  given  be  parol  and  certain,  he  must  join  in  the 
demurrer,  because  there  cannot  be  any  variance  in  it  more  than 
there  can  in  that  which  is  in  writing,  which  seems  to  be  the  reason 
given  in  Baker's  Case,  for  the  party,  who  has  given  the  evidence, 
being  obliged  to  join  in  the  demurrer.  Cro.  Eliz.  753 ;  Gibson  v. 
Hunter,  (2  H.  Bl.  Rep.  206).  But  where  the  parol  evidence  offered 
is  loose  and  indeterminate  or  circumstantial,  the  party  offering  it 
is  not  bound  to  join  in  a  demurrer  to  it,  unless  the  party  who 
demurs  will  first  admit  the  evidence  of  the  fact  to  be  true,  where 
the  evidence  offered  to  prove  the  fact  is  loose  and  indeterminate, 
or  will  admit  the  existence  of  the  fact  itself,  where  the  evidence 
offered  to  prove  it  is  circumstantial.  Gibson  v.  Hunter,  (2  H.  BL 
Rep.  206-7),  and  Baker's  Case  before  cited.  From  these  authori- 
ties it  will  also  be  seen  that  the  court  may,  if  they  think  fit,  over- 
rule the  demurrer  at  once,  and  direct  that  the  evidence  shall  be 
submitted  to  the  jury  for  them  to  pass  on  the  fact.  In  the  case, 
however,  under  consideration,  the  court  sanctioned  the  demurrer, 
and  the  Commonwealth  joined  in  it,  without  any  distinct  admis- 
sion being  required  from  the  defendant  to  be  placed  on  the  record 
of  the  fact,  which  the  evidence  demurred  to  conduced  to  prove. 

This  would  seem  to  make  it  proper  to  inquire,  first,  whether  the 
evidence  given  was  sufficiently  certain  in  and  of  itself  to  enable 
the  court  to  discharge  the  jury,  and  to  render  a  judgment,  either 
for  the  plaintiff  or  the  defendant,  without  the  intervention  of  the 
jury.  We  are  inclined  to  think  that  the  evidence  was  not  alto- 
gether so  loose  and  indeterminate  as  to  make  it  necessary  to  require 
from  the  defendant  any  admission  of  the  truth  of  the  evidence,  or 
of  the  fact  which  it  tended  to  prove,  other  than  is  implied  in  his 
demurrer,  to  enable  the  court,  without  the  aid  of  the  jury,  to  pass 
upon  the  guilt  or  innocence  of  the  defendant  in  respect  to  the 
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charge  contained  against  him  in  the  indictment.  But  we  are 
clearly  of  opinion  that  the  court  put  an  erroneous  construction 
upon  the  evidence.  It  seems  that  they  considered  it  as  necessarily 
going  to  show  that  the  defendant  had  not  committed  the  crime  of 
fornication,  which  is  at  most  only  a  misdemeanor,  but  had  actually 
perpetrated  the  crime  of  rape,  which,  being  a  felony,  is  a  much 
higher  offence;  and  therefore  that  he  could  not  be  convicted  of 
the  former,  which  was  all  that  was  charged  in  the  indictment. 
Now,  unless  this  was  the  only  possible  view  that  could  be  taken 
of  the  evidence,  we  think  that  the  court  below  erred.  It  is  true 
that  the  prosecutrix  in  her  cross-examination  says,  "  He  (meaning 
the  defendant)  forced  me."  But  immediately,  in  connection  there- 
with, she  explains  this  by  saying,  "  He  worked  himself  under  me, 
and  in  that  way  forced  me.  I  did  not  give  my  consent.  On  the 
chair  he  did  it  to  me.  On  that  chair  he  penetrated  me."  She  does 
not  testify  that  she  made  even  the  least  effort  to  prevent  him,  nor 
that  he  in  any  way  rendered  her  incapable  to  do  so ;  she  merely 
says  that  she  did  not  give  her  consent,  plainly  meaning  her  express 
consent.  Beside,  it  appeared  that  she  never  made  any  complaint 
against  him  until  several  months  after  the  thing  occurred,  when 
she  discovered  that  she  was  pregnant  and  likely  to  have  a  child  by 
him.  Then,  in  order  to  secure  an  indemnity  for  her  lying-in  ex- 
penses, and  a  support  for  the  child,  she  made  complaint  to  a  justice 
of  the  peace  against  him.  Under  such  circumstances,  it  would 
not  only  be  contrary  to  the  obvious  meaning  of  all  that  she 
intended  to  testify  against  him,  but  to  every  principle  of  humanity, 
to  say  that  her  evidence  tended  at  all,  and  much  less  necessarily, 
to  prove  a  rape  against  him. 

But,  even  if  it  were  doubtful  in  the  slightest  degree,  from  the  evi- 
dence, whether  he  had  committed  a  rape  or  only  fornication,  on  an  in- 
dictment against  him  for  the  latter  it  would  most  clearly  be  the  duty 
of  a  jury,  if  called  on  to  determine  the  fact,  to  find  him  guilty  of  the 
fornication  charged.  And  if  the  court  be  called  on  to  determine 
the  question,  without  a  jury,  why  should  not  they  decide  in  the 
same  way  ?  No  good  reason,  I  apprehend,  can  be  given  why  they 
should  not ;  but,  on  the  contrary,  according  to  the  principle  laid 
down  in  Cocksedgev.  Fanshaw,  (Doug.  119),  "  that,  on  a  demurrer 
to  evidence,  every  fact  which  the  jury  could  infer  in  favour  of  the 
party  offering  it,  from  the  evidence  demurred  to,  was  to  be  consi- 
dered as  admitted,"  the  Commonwealth  had  a  right  to  demand  a 
judgment  of  the  court  in  her  favour  against  the  defendant,  seeing 
he  was,  according  to  the  principle  just  mentioned,  to  be  considered 
as  having  admitted  every  fact  in  favour  of  the  Commonwealth, 
which  the  jury  could  have  inferred  from  the  evidence  demurred  to. 
And  that  the  jury,  if  they  should  have  believed  the  evidence,  would 
have  found  the  defendant  guilty  of  fornication  and  bastardy,  as 
charged  in  the  indictment,  and  could  not  have  found  him  guilty  of 
a  rape,  supposing  he  had  been  charged  with  it  instead  of  fornica- 
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tion,  cannot,  I  think,  admit  of  any  reasonable  doubt.  The  evi- 
dence, though  parol,  yet  being  certain,  as  we  think,  that  the 
defendant  was  guilty  of  fornication  and  bastardy,  as  charged  in 
the  indictment,  the  judgment  of  the  court  below  is  therefore  re- 
versed, and  a  judgment  rendered  by  this  court  against  the  defend- 
ant in  favour  of  the  Commonwealth,  and  the  record  remitted  that 
the  court  below  may  proceed  to  pass  sentence  on  the  defendant, 
and  to  make  the  usual  order  upon  him  to  reimburse  and  compen- 
sate the  prosecutrix  for  her  loss  of  time,  and  the  expenses  occa- 
sioned by  the  birth  and  support  of  the  child,  as  also  for  its  future 
support,  and  to  indemnify  the  proper  township  against  its  becoming 
chargeable  with  the  support  thereof. 

Judgment  reversed. 


Hockenbury  against  Carlisle. 

Counsel  who  has  been  consulted  about  a  title  to  land  will  not  be  permitted  to 
purchase  an  outstanding  one,  and  set  it  up  in  opposition  to  his  client. 

ERROR  to  the  Common  Pleas  of  Juniata  county. 

Samuel  Carlisle  against  Herman  Hockenbury,  David  W.  Huling 
and  others.  Ejectment  for  a  tract  of  land.  The  original  title  to 
the  land  in  dispute  was  in  Benjamin  Say,  and  both  parties  claimed 
under  him.  The  plaintiff  claimed  by  virtue  of  a  sale  for  taxes 
made  in  1811  under  the  Act  of  1804;  and  to  support  this  title  he 
offered  in  evidence  the  proceedings  by  which  the  land  was  assessed, 
taxed  and  sold  in  the  name  of  Benjamin  Say,  to  be  followed  by 
proof  that  the  plaintiff  went  into  possession  under  his  purchase  in 
1811,  and  continued  it  until  1821,  when  he  was  put  out  by  some 
one  claiming  under  the  present  defendants.  The  court  admitted 
the  evidence  for  the  purpose  of  showing  how  the  plaintiff  got  posses- 
sion, and  how  long  he  kept  it;  and,  upon  an  objection  by  the 
defendants,  sealed  an  exception. 

The  defendants  then  gave  in  evidence  a  deed  from  Benjamin 
Say  to  William  Conn,  and  a  mortgage  for  the  purchase  money, 
dated  25th  December  1804;  a  scire  facias  upon  the  mortgage, 
issued  23d  September  1820,  upon  which  judgment  was  rendered 
and  the  land  was  levied  and  sold  by  the  sheriff,  whose  deed  to 
David  W.  Huling,  the  present  defendant  and  landlord,  was  dated 
16th  April  1827. 

The  plaintiff  then  gave  in  evidence  the  record  of  an  action  of 
ejectment  to  January  term  1820,  by  Samuel  Carlisle,  the  present 
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plaintiff,  against  Dr  Benjamin  Say  and  terre-tenants,  for  the  same 
land,  brought  by  David  W.  Huling  as  attorney  for  the  plaintiff: 
also  the  receipt  of  "  David  W.  Huling,  attorney  for  S.  Carlisle," 
dated  10th  March  1820,  "  Received  from  Samuel  Carlisle  a  deed 
for  a  tract  of  land  in  Tuscarora  Valley,  also  a  lease  for  the  same, 
also  some  other  papers,  to  be  returned  when  suit  is  ended."  Proof 
was  then  given  that  David  W.  Huling,  as  attorney  for  Dr  Say, 
receipted  to  the  sheriff  for  the  balance  of  the  purchase  money  after 
the  payment  of  costs,  made  upon  the  sale  on  the  mortgage. 

On  the  point  raised  by  this  evidence,  which  was  the  only  one 
of  any  consequence  in  the  cause,  the  court  (HEPBURN,  President) 
instructed  the  jury,  that  if  they  believed  that  David  W.  Huling 
was  the  counsel  of  Samuel  Carlisle  in  1820,  and  in  that  year 
brought  for  him  an  ejectment  for  this  land  against  Dr  Benjamin 
Say,  he  could  not  afterwards  purchase  the  title  of  Dr  Say,  and  set 
it  up  as  a  defence  against  his  former  client ;  and,  therefore,  whe- 
ther the  title  of  the  plaintiff  under  the  commissioners'  title  was 
entirely  perfect  or  not,  it  was  sufficiently  so  to  enable  him  to  reco- 
ver against  the  present  defendant. 

This  opinion  was  the  subject  of  exception. 

J.  Fisher  and  Huling,  for  plaintiffs  in  error. 

The  commissioners'  title  was  clearly  irregular,  wanting  many 
of  the  requisites  which  the  law  imposes ;  and  so  the  court  was  of 
opinion,  for  they  ruled  the  cause  for  the  plaintiff  independent  of 
the  validity  of  it.  Title,  as  a  question  of  evidence,  must  be  judged 
of  ex  visceribus  suls,  and  as  of  the  time  when  and  the  circumstances 
under  which  it  is  offered,  and  cannot  be  made  either  legal  or  illegal 
by  subsequent  events  in  the  trial.  Here,  then,  the  court  admitted 
this  evidence,  with  all  its  irregularities,  for  the  special  purpose  of 
showing  how  the  plaintiff  obtained  possession  of  the  land,  and  how 
long  he  kept  it ;  and  then,  upon  the  effect  of  the  defendants'  evi- 
dence, left  as  matter  of  fact  to  the  jury,  gave  to  it  the  consequence 
of  a  perfect  title,  established  by  perfect  evidence.  2  Pen.  Rep. 
501 ;  16  Serg.  <$•  Rawle  351 ;  8  Serg.  fy  Rawle  344.  But  can  it 
be  a  matter  of  any  importance  to  the  plaintiff  whether  Mr  Huling 
claims  this  land  in  his  own  right  or  as  a  trustee  for  DrSay  ?  Was 
there  anything  inconsistent  in  his  being  the  attorney  of  Samuel 
Carlisle  in  an  action  of  ejectment  for  the  land,  and  the  attorney  of 
Dr  Say  to  collect  the  money  due  upon  his  mortgage?  And  if  the 
sale  and  purchase  of  the  land  for  Dr  Say  was  a  consequence  of  the 
discharge  of  his  professional  duty,  it  cannot  be  made  an  objection 
to  the  title  of  Dr  Say  that  the  land  was  purchased  by  his  attorney 
and  the  deed  taken  in  trust  for  him,  especially  in  an  action  of 
ejectment,  where  defence  may  be  made  upon  an  outstanding  title. 
8  Watts  314;  17  Serg.  $  Rawle  15 ;  3  Watts  fy  Serg.  488. 

Parker  and  Benedict,  contra. 

v.  — 2  E 
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The  evidence  offered  was  clearly  sufficient  to  establish  a  title 
under  the  limitation  contained  in  the  Act  of  1804,  whether  it  was 
regular  in  its  proceeding  or  not;  and  it  was  for  the  plaintiff  to 
show  his  possession  of  five  years  under  that  title.  But  it  would 
be  evidence  against  a  trespasser,  accompanied  by  evidence  of 
actual  possession ;  and  especially  would  be  evidence  against  the 
present  defendant,  who,  when  his  title  accrued,  stood  in  the  re- 
lation of  the  counsel  of  the  plaintiff.  The  possession  of  five 
years  gave  a  good  title  to  the  plaintiff.  2  Penn.  Rep.  503,  162  .- 
1  Watts  #  Serg.  501 ;  3  Watts  fy  Serg.  510 ;  5  Watts  287. 
But  it  is  said  that  Mr  Ruling  purchased  as  the  attorney  or 
trustee  of  Dr  Say.  It  cannot  be  perceived  why  this  should  make 
any  difference,  conceding  it  to  be  true.  The  principle  involved 
is,  that  the  counsel  shall  not  abuse  the  confidence  of  his  client  to 
the  destruction  or  disparagement  of  his  right.  What  matters  it, 
then,  whether  he  acts  for  himself  or  as  the  trustee  of  another  ? 
Either  equally  violates  the  principle.  Perfect  fidelity  between  the 
counsel  and  client  must  be  insisted  upon,  or  the  relation,  for  any 
useful  purpose,  must  cease.  8  Watts  95. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  rule  in  Galbraith  v.  Elder  is,  that  a  counsel 
who  has  been  consulted  about  a  title  shall  not  set  up  a  title  in 
opposition  to  it ;  and  is  not  the  case  of  the  defendants  within  it  ? 
It  is  not  disputed  that  the  title  in  contest  was  at  first  in  Dr  Say ; 
but  the  parties  claim  it  adversely  through  different  channels.  The 
plaintiff  claims  it  by  a  tax  sale ;  subsequently  to  which  he  leased 
the  land  to  a  tenant,  who,  becoming  refractory,  was  reduced  to 
submission  by  an  ejectment  conducted  by  Mr  Huling  in  opposition 
to  the  title  of  Dr  Say,  who  was  also  a  defendant.  Some  years 
afterwards,  the  plaintiff  leased  the  land  to  one  of  the  present  de- 
fendants, by  whose  consent  the  others  entered  as  tenants  to  Mr 
Huling,  who  had  in  the  mean  time  purchased  Dr  Say's  right  on  a 
judgment  pursuant  to  a  scire  facias,  brought  by  Mr  Huling  as  Dr 
Say's  counsel,  on  a  mortgage  for  purchase  money  given  by  one 
Conn,  to  whom  the  Doctor  had  sold  the  land.  As  was  ruled  in 
Fager  v.  Campbell,  (5  Watts  287),  a  tax  sale  passes  the  ownership 
clear  of  mortgages  and  derivative  interests ;  consequently,  if  this 
tax  sale  is  good,  the  title  under  the  mortgage  is  bad,  and  thus  the 
title  of  Mr  Huling  is  brought  into  conflict  with  the  title  of  his 
quondam  client.  Tax  sales  anterior,  as  this  was,  to  the  statute 
of  1815,  were  seldom  faultless  ;  and  Mr  Huling's  former  position 
as  the  plaintiff's  professional  adviser,  would  give  him  a  decisive 
advantage  by  disclosing  to  him  the  assailable  points  of  his  antago- 
nist's case. 

Had  he  barely  prosecuted  the  mortgage  to  judgment  and  execu- 
tion, he  would  have  done  nothing  inconsistent  with  his  former 
relation ;  for  the  sale  on  the  liberari  facias  did  no  more  than  en- 
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force  the  mortgage  between  Dr  Say  and  Conn,  the  purchaser  from 
him,  by  transferring  the  legal  title  that  was  in  him,  as  well  as  the 
equity  of  redemption  that  was  in  Conn,  to  a  purchaser  subject  to 
the  effect  of  the  tax  sale.  But  he  would  not  be  permitted  to  en- 
force the  purchaser's  title  by  impeaching  the  tax  sale,  either  as  a 
witness  or  a  counsel,  and  #  fortiori  he  shall  not  do  so  as  the  pur- 
chaser himself.  He  is  nakedly  a  purchaser  of  Dr  Say's  title,  which 
he  was  retained  to  oppose ;  and  he  stands,  in  relation  to  it,  as  he 
would  have  stood  had  he  purchased  it  immediately  from  Dr  Say 
himself,  with  a  release  of  Conn's  equity  of  redemption.  What  then 
must  be  the  event  of  an  attempt  to  set  up  Dr  Say's  title,  which  Mr 
Ruling  had  successfully  opposed  ?  The  rule  in  Galbraith  v.  Elder 
is,  that  such  a  purchase  enures  to  the  benefit  of  the  client ;  and 
although  it  had  not  been  established  before  that  case  by  precedent, 
it  was  sustained  by  analogies  drawn  from  relations  less  confiden- 
tial than  that  which  exists  between  counsel  and  client.  But  the 
defendants  argue  that  the  land  was  bought  in  for  Dr  Say  himself, 
because  the  purchase  money  was  paid  by  Mr  Huling's  receipt  for 
a  part  of  the  mortgage  debt ;  and  hence  an  allegation  of  a  resulting 
trust.  But  if  that  were-the  object,  Dr  Say,  or  his  legal  adviser, 
committed  an  egregious  blunder  in  the  choice  of  a  trustee.  Why 
select  the  former  adviser  of  his  antagonist,  or  why  not  take  the 
conveyance  directly  to  the  Doctor  himself?  The  rule  that  a  pro- 
fessional advocate  shall  not  purchase  an  antagonist  title  for  any 
one  but  his  client,  is  a  wholesome  one,  and  it  is  founded  in  a  wise 
policy,  which  is  to  be  enforced  even  where  the  purchase  is  in  trust ; 
for  the  creation  of  a  connection  so  intimate  as  the  relation  of  cestui 
que  trust  and  trustee  would  be  inconsistent  with  the  duty  which 
binds  him  to  silence  in  regard  to  the  confidential  communications  of 
his  client,  from  which  he  can  never  be  absolved.  Here,  however, 
there  is  no  evidence  of  a  trust,  for  Mr  Ruling  appears  ostensibly 
for  himself,  and  takes  defence  in  his  own  name,  so  that  there  can 
be  no  misapplication  of  the  rule  in  bringing  it  to  bear  on  him. 
The  defendants,  however,  standing  in  the  place  of  the  plaintiff's 
lessee,  could  not  resist  the  landlord's  title,  but  it  was  not  thought 
necessary  to  take  that  ground  in  the  court  below.  Points  of  error 
in  regard  to  the  admission  or  exclusion  of  evidence,  have  been 
raised,  which  it  is  unnecessary  to  determine,  because  the  defendant 
is  so  entirely  concluded  by  the  rule  in  Galbraith  v.  Elder,  as  to  be 
beyond  the  reach  of  injury  from  incompetent  evidence. 

Judgment  affirmed. 
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Armstrong's  Appeal. 

The  revival  of  a  judgment  by  agreement  to  which  a  terre-tenant  is  not  a  party, 
will  not  continue  the  lien  as  to  him,  although  the  deed  by  which  he  became  terre- 
tenant  was  not  recorded  ;  and  his  judgment  creditors  may  avail  themselves  of 
the  objection. 

f/tf       ^ne  w^°  Decornes  surety  of  a  defendant  in  a  judgment  to  entitle  him  to  a  stay 
^     /     of  execution,  and  by  reason  of  such  liability  afterwards  pays  the  judgment,  is 
J-L  ^  not  entitled  to  be  substituted  as  plaintiff,  and  have  priority  to  subsequent  judgment 
7  f  creditors. 

THIS  was  an  appeal  from  the  decree  of  the  Court  of  Common 
Pleas  of  Centre  county,  appropriating  the  proceeds  of  the  sale  of 
the  real  estate  of  George  S.  Armstrong.  On  the  6th  August  1831, 
Thomas  Wilson  obtained  a  judgment  in  the  Common  Pleas  of  Cen- 
tre county  against  Clement  Beckwith,  whose  only  real  estate  in  the 
county  at  that  time  was  lot  No.  114,  which  he  had  purchased  at 
sheriff's  sale  on  the  17th  March  1827.  On  the  31st  December 

1831,  Beckwith  purchased  of  James  Steele  two  lots  of  ground  in 
Bellefonte,  the  deed  for  which  was  recorded  on  the  7th  January 

1832.  On  the  15th  June  1836,  Wilson  obtained  from  Beckwith  an 
amicable  revival  of  his  judgment,  which  continued  the  lien  of  it 
on  No.  114,  and  created  a  lien  on  the  two  lots  purchased  of  Steele. 
On  the  21st  January  1840,  Beckwith  purchased  of  James  Harris 
lots  numbered  69,  67,  65,  63  and  61,  and  recorded  his  deed  the 
same  day.     On  the  25th  April  1840,  he  made  articles  of  agreement 
with  George  S.  Armstrong  for  the  sale  of  all  of  the  above-mentioned 
parcels  of  property,  for  the  sum  of  85899.99.     Armstrong  was  a 
merchant  at  this  time,  and  in  pursuance  of  the  articles  of  agree- 
ment, he  delivered  over  to  Beckwith  his  store  of  goods  in  part 
payment.     They  were  valued  and  received  at  84292.54,  which 
left  a  balance  due  on  the  articles  of  $1607.45.     It  was  agreed  that 
if  the  store  did  not  amount  to  as  much  as  the  property  Armstrong 
was  buying,  he  should  have  the  balance  of  the  purchase  money  to 
pay  the  liens  against  Beckwith.     Beckwith  having  received  the 
store  of  goods,  made  his  deed  to  Armstrong  for  the  real  estate 
before  mentioned,  on  the  22d  July  1840,  and  received  a  mortgage 
of  the  premises  of  even  date,  for  the  balance  due,  $1607.45,  which 
he  caused  to  be  recorded  on  the  24th  September  1840.    Armstrong 
did  not  record  either  his  articles  of  agreement  or  his  deed,  and 
never  went,  personally,  into  the  occupancy  or  possession  of  the 
premises.     At  the  time  of  the  contract  between  Beckwith  and 
Armstrong,  the  former  was  occupying  part  of  the  premises  in  per- 
son, and  several  tenants  were  occupying  other  parts  under  him, 
and  from  that  time  till  the  1st  April  1842,  (which  was  after  the 
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sheriff's  sale),  Beckwith  and  the  same  tenants  continued  to  occupy 
the  premises  as  tenants  of  Armstrong. 

On  the  4th  June  1841,  Wilson  obtained  from  Beckwith  another 
amicable  revival  of  his  judgment,  by  a  writing  filed  of  record, 
without  a  scire  facias  or  notice  to  Armstrong  or  to  the  occupiers 
of  the  premises.  The  amount  of  the  judgment  at  the  date  of  the 
last  revival  was  $742.99.  Wilson's  right  to  receive  the  amount 
of  his  judgment  out  of  the  moneys  raised  by  the  sale  of  the  two 
lots,  or  of  lot  No.  114,  was  resisted  on  two  grounds  :  1.  That  the 
lien  of  his  judgment  continued  and  created  by  the  revival  of  15th 
June  1836,  had  expired  before  the  date  of  the  sheriff's  sale,  (29th 
January  1842),  and  the  revival  of  the  4th  June  1841  did  not  con- 
tinue the  lien  on  this  property,  because  no  scire  facias  was  issued 
and  no  notice  given  to  the  terre-tenant  or  occupiers.  2.  That 
Wilson  had  a  lien  by  virtue  of  his  judgment,  on  other  real  estate 
of  Beckwith  to  which  he  might  resort  for  complete  or  partial  satis- 
faction of  his  judgment,  and  ought  not  to  come  upon  the  fund  in 
court,  (which  was  the  only  security  of  Armstrong's  creditors),  for 
anything  more  than  should  be  necessary  to  satisfy  his  judgment 
after  he  should  have  sold  the  property  of  Beckwith  and  applied 
the  proceeds  to  his  judgment. 

The  property  to  which  the  second  objection  referred,  was  a  house 
and  lot  in  Bellefonte,  which  John  Rothrock  sold  and  conveyed  to 
Beckwith  on  the  12th  February  1841,  for  the  consideration  of 
$1000,  and  which  was,  and  still  remained  encumbered  by  a  judg- 
ment against  Rothrock,  amounting  on  the  24th  August  1842  to 
$143.12.  This  property  would  bring  from  $500  to  $600  at  a  forced 
sale.  These  objections  against  the  payment  of  Wilson's  judgment 
out  of  the  money  in  court  for  distribution,  were  urged  on  behalf 
of  the  judgment  creditors  of  George  S.  Armstrong,  whose  judg- 
ments, entered  at  various  dates  from  the  22d  June  1840  to  the  9th 
July  1842,  were  fully  stated  in  the  report  of  the  auditor.  Three 
of  these  judgments,  to  wit :  those  of  T.  Sharpless  &  Son,  entered 
22d  June  1840,  for  $510.82,  Welch,  Carman  &  Co.,  entered  30th 
June  1840,  for  $536.08,  Eckle,  Spangler  &  Co.,  entered  18th 
July  1840,  for  $287.85,  the  total  amount  of  which  was  $1334.75, 
were  entered  of  record  after  the  date  of  the  articles  of  agreement 
between  Beckwith  and  Armstrong  and  before  the  deed  of  convey- 
ance in  pursuance  of  the  articles.  The  above  judgment  of  Eckle, 
Spangler  &  Co.,  had  been  paid  by  Edward  M'Garvy  as  special 
bail  for  Armstrong,  and  he  claimed  to  be  substituted  as  plaintiff, 
and  to  be  paid  out  of  the  money  in  court :  and  to  this  also  the 
other  creditors  objected.  The  property  was  sold  on  the  judgment 
of  the  Bank  of  Middletown  against  Armstrong,  entered  of  record 
the  28th  July  1840,  for  $336.74,  and  Beckwith  claimed  that  his 
mortgage,  dated  six  days  before  the  said  judgment,  should  be  paid 
out  of  the  proceeds  of  the  sale. 

The  court  below  were  of  opinion,  that  under  the  circumstances 
v.  — 45  SE* 
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of  this  case,  the  revival  of  the  judgment  of  Wilson  was  sufficient 
to  continue  the  lien  and  entitle  him  to  payment  of  it  out  of  the 
proceeds  of  sale :  and  that  Edward  M'Garvy  having  paid  the 
amount  of  the  judgment  to  Eckle,  Spangler  &  Co.,  as  the  bail  of 
Armstrong,  was  entitled  to  substitution,  and  that  the  judgment 
should  be  paid  for  his  use.  This  opinion  was  the  subject  of  the 
errors  assigned. 

Hale,  for  appellants,  referred  to  the  Acts  of  1798  and  1827, 
requiring  the  revival  of  judgments,  and  pointing  out  the  mode  of 
bringing  in  terre-tenants ;  and  argued,  that  the  fact  that  the  de"ed 
was  not  recorded  did  not  affect  the  principle.  There  was  possession 
under  the  deed,  which  the  plaintiff  was  bound  to  know.  3  Penn. 
Rep.  229;  1  Penn.  Rep.  71 ;  1  Miles  364;  1  Watts  33;  5  Watts 
296:  3  Watts  Sf  Serg.  471.  The  bail  for  stay  of  execution  does 
not  stand  in  that  equity  towards  the  subsequent  judgment  creditors 
which  will  entitle  him  to  substitution ;  that  he  was  not  originally 
bound  as  surety  for  the  debt,  but  volunteered  his  responsibility, 
and  that  too  for  the  purpose  of  preventing  the  collection  of  the 
debt,  in  relief  of  the  subsequent  judgment  creditors,  is  a  fatal 
objection  to  the  claim.  1  Penn.  Rep.  395;  2  Brock.  252;  3  Watts 
$  Serg.  471. 

Burnside,  in  support  of  the  right  of  substitution,  cited  3  Leigh. 
272 ;  3  Dess.  214 ;  4  Johns.  Chan.  29 ;  5  Johns.  Chan.  315 ;  1  Law 
Lib.  2,  122,  150. 

M'Callister,  contra.  Beckwith  having  remained  in  possession 
of  the  property,  was  the  only  person  to  whom  notice  could  be  given; 
for  there  was  no  notice,  either  legal  or  actual,  of  the  alienation  of 
the  property.  He,  therefore,  being  a  party  to  the  amicable  revival, 
had  the  only  notice  which  could  have  been  given  if  the  proceeding 
to  revive  had  been  adverse,  and  with  notice  to  terre-tenants  gene- 
rally. Besides,  why  should  the  creditors  of  Armstrong  be  per- 
mitted to  complain  of  that  which  he  himself  would  not  1  he  had 
notice  of  the  lien  when  he  purchased,  and  had  the  funds  in  his 
hands  for  payment.  16  Serg.  &  Rawle  422 ;  17  Serg.  &  Rawle  123 ; 
1  Penn.  Rep.  72. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.— The  supplementary  Act  of  the  26th  of  March 
1827,  was  enacted  for  the  purpose  of  restraining  the  practices 
which  had  crept  in  under  the  Act  of  the  4th  of  April  1798,  of  con- 
structive revivals  of  judgments  by  the  issuing  of  execution,  or  by 
stay  of  execution,  or  of  dispensing  with  revivals  because  the  money 
was  payable  in  futuro,  or  on  a  condition  or  contingency  attached 
to  a  confession  of  the  judgment,  in  all  which  cases  it  had  been  held 
by  the  court,  or  contended  by  counsel,  that  the  lien  would  continue 
without  issuing  a  scire  facias  within  the  five  years.  This  Act  also 
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altered  the  date  from  which  the  revival  was  to  be  reckoned,  doing 
away  the  relation  to  the  return  day  prescribed  by  the  Act  of  1798, 
as  the  time  from  which  the  five  years  were  to  commence.  Another 
and  most  material  object  of  the  Act  of  1827  was,  to  regulate  re- 
vivals by  the  agreement  of  the  parties,  concerning  which  nothing 
had  been  said  in  the  Act  of  1798,  but  which  had  become  a  common 
usage.  It  therefore  prescribes  precise  and  positive  provisions  as 
to  them,  pointing  out  the  mode  in  which  they  shall  be  authenti- 
cated, the  parties  competent  to  enter  into  them,  and  the  time  for 
which  the  lien  shall,  in  that  case,  endure;  and  in  the  close  of  the 
third  section  directs,  that  no  order  or  rule  of  court  or  other  pro- 
cess or  proceeding  shall  obviate  the  necessity  of  revival  in  the 
manner  prescribed.  It  is  obvious  from  comparing  the  two  Acts 
together,  that  the  Legislature  intended  to  provide  by  express  enact- 
mtfnt,  for  every  case  that  should  occur,  and  to  preclude  thereafter 
interpretative  and  constructive  revivals,  and  all  other  modes  that 
should  not  conform  to  the  precise  directions  of  the  Acts,  in  order 
that  they  might  terminate  the  doubts  and  litigation  that  had  arisen, 
and  put  liens  by  judgment  on  such  a  footing,  that  parties  as  well 
purchasers  and  others  interested  might  have  a  clear  and  certain 

fuide  to  follow  in  relation  to  their  effect  on  real  estate.  It  is  the 
uty  of  the  court  to  construe  the  Acts  according  to  their  obvious 
design.  A  departure  from  this  would  create  again  a  host  of  ques- 
tions for  dispute,  mischievous  to  the  community,  and  calculated  to 
subvert  the  wholesome  end  which  was  in  view  when  the  supple- 
mentary Act  of  1827  was  passed. 

This  Act  enacts,  as  to  revivals  by  agreement,  that  they  shall  be 
"  by  agreement  of  the  parties  and  terre-tenants,  filed  in  writing, 
and  entered  on  the  proper  docket."  That  has  not  been  done  in 
the  present  case.  The  agreement  of  the  4th  of  June  1841,  was 
signed  only  by  Beckwith,  the  defendant  in  the  prior  judgment,  and 
not  by  Armstrong,  who  had  become  the  owner  by  a  conveyance 
from  Beckwith  after  that  judgment,  and  whose  creditors  now  con- 
test the  lien  of  this  revival.  But  it  is  said,  that  Armstrong's  deed 
was  not  recorded,  and  the  plaintiff  ought  to  be  excused  for  not 
making  him  a  party,  because  he  had  no  ''means  of  knowing  from 
the  record  of  deeds,  the  existence  of  such  a  conveyance  from  Beck- 
with. The  answer  is,  that  he  has  chosen  to  risk  this.  If  he  meant 
to  be  secure  at  all  events,  he  might  have  issued  a  scire  facias 
within  the  five  years,  and  had  it  served  on  Beckwith  and  also  on 
the  occupiers  who  were  then  in  possession  as  tenants  of  Armstrong, 
and  who,  it  is  to  be  presumed,  would  have  given  him  notice,  be- 
cause it  was  their  duty  to  do  so ;  but  whether  they  would  or  not, 
such  service  is  by  the  second  section  of  the  Act  of  12th  of  April 
1798,  made  an  effectual  service  as  far  as  regards  the  terre-tenants. 
The  terre-tenant  or  owner  at  the  time  when  a  revival  is  sought, 
holding  under  a  conveyance  from  the  defendant,  is  the  person  most 
interested  in  the  proceeding  to  obtain  it,  the  defendant  being 
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merely  nominal,  having  parted  with  his  interest.  In  the  second 
section  of  the  Act  of  1798,  the  terre-tehant  is  the  person  first 
named  on  whom  the  writ  is  to  be  served,  which  shows  that  his 
connection  with  the  revival  was  deemed  of  primary  importance : 
and  in  the  same  spirit,  by  the  Act  of  1827,  his  consent  in  writing, 
together  with  that  of  the  party,  is  made  essential  in  a  revival  by 
agreement.  Here  neither  Act  has  been  complied  with  :  the  attempt 
to  revive  by  agreement  fails,  for  want  of  the  parties  required  by 
the  Act,  and  such  failure  is  not  to  be  dispensed  with  by  the  allega- 
tion of  difficulties  or  apparent  impracticabilities  in  discovering  the 
owner,  when  they  could  have  been  avoided  by  resorting  to  the 
scire  facias,  in  which  every  case  is  provided  for  that  could  occur, 
by  service  on  terre-tenants  or  occupiers,  or  where  there  are  no 
occupiers,  and  the  defendant  or  his  feoffees,  their  heirs,  executors 
or  administrators  cannot  be  found,  by  proclamation  in  open  court 
at  two  succeeding  terms.  We  are,  therefore,  of  opinion,  that  the 
lien  of  the  judgment  of  1841,  not  being  duly  revived,  was  lost,  and 
that  the  expiration  of  the  lien  may  be  objected  to  by  the  lien 
creditors  of  the  grantee,  as  well  as  by  the  grantee  himself;  and 
that  in  consequence  of  the  expiration  of  such  lien,  the  other  judg- 
ment creditors,  by  the  enactment  of  the  second  section  of  the  Act 
of  4th  of  April  1798,  have  a  priority  for  their  liens. 

The  next  question  is,  whether  the  bail  for  a  stay  of  execution 
has  a  right  to  substitution  ?  We  have  held  in  Burns  v.  The 
Huntingdon  Bank,  (1  P.  R.  395),  and  Pott  v.  Nathans,  (1  Watts  $ 
Serg.  155),  that  where  the  interposition  of  the  bail  is  the  means  of 
hindering  and  delaying  the  payment  of  the  debt,  such  bail  has  less 
equity  than  one  who  has  been  a  prior  surety.  The  principle  of 
those  cases  is,  that  bail  who  intervenes  in  order  to  hinder  execu- 
tion, has  no  equity  against  other  persons  that  may  have  been 
injured  by  the  stay  of  execution.  That  principle  seems  to  apply 
in  the  present  instance.  The  purpose  for  which  this  bail  was 
entered  was  to  delay  and  postpone  execution.  This  may  have  pre- 
vented a  payment  by  the  debtor  or  out  of  his  funds.  Substitu- 
tion is  a  matter  of  benevolence  and  equity,  and  is  sought,  in  this 
case,  in  order  to  acquire  a  preference.  As  between  the  bail  and 
the  principal  debtor,  there  would,  perhaps,  be  no  difficulty :  but 
regard  is  always  had,  in  these  questions,  to  third  persons  whose 
right  may  be  affected  by  such  substitution.  In  the  case  of  The  Bank 
of  the  United  States  v.  Winston's  Executors,  (Brockenbrough's  Rep. 
254),  where  one  had  become  bail  to  obtain  a  delay  of  execution 
under  a  special  Act  of  Assembly,  and  asked  substitution,  C.  J. 
MARSHALL  suggested,  that  "  the  doctrine  of  subrogation  or  substitu- 
tion was  confined  to  sureties,  and  had  never  been  applied  to  a 
mere  volunteer.  If  an  assignable  instrument  be  transferred,  its 
obligation  at  law  and  equity  remains.  If  a  security  not  assignable 
be  discharged  by  a  surety  whom  it  binds,  equity  keeps  it  in  force, 
and  puts  such  surety  in  the  place  of  the  original  creditor.  But,  I 
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think,  there  is  no  case  in  which  this  has  been  done  in  favour  of  a 
person  not  bound  by  the  original  security  who  discharges  it  as  a 
volunteer.  I  will  not  say  that  it  may  not  be  done,  but  if  it  may, 
equity  will  consider  all  the  circumstances  and  impose  equitable 
terms."  Considering  that  the  substitution  sought  for  in  the  pre- 
sent case  will  trench  on  the  claims  of  the  other  judgment  creditors, 
and  that  the  bail  are  persons  who  came  forward  and  procured  a 
delay  of  proceedings  in  favour  of  the  defendant,  we  think  the  sub- 
stitution ought  not  to  be  admitted. 

Decree  reversed  so  far  as  respects  the  judgment  of  Wilson,  and 
so  far  as  it  allows  substitution  to  M'Garvy,  and  affirmed  for  the 
residue,  and  record  remitted  that  distribution  may  be  made  ac- 
cordingly. 


Swires  against  Parsons. 

The  performance  of  labour  by  one  for  another  raises  an  implied  assumpsit  that 
it  will  be  compensated  ;  but  this  implication  is  rebutted  by  proof  of  circumstances 
showing  such  a  relation  between  the  parties  as  repels  the  idea  of  contract. 

ERROR  to  the  Common  Pleas  of  Centre  county. 

This  was  an  action  of  assumpsit,  brought  by  Susan  Swires,  alias 
Susan  Parsons,  against  the  administrators  of  Isaac  Parsons,  de- 
ceased, to  recover  compensation  for  work,  labour  and  service  per- 
formed for  the  intestate  in  his  lifetime.  The  proof  was,  that  the 
plaintiff  had  lived  for  many  years  with  the  intestate,  and  per- 
formed the  labour  and  service  as  alleged ;  and  the  witnesses  testi- 
fied that  she  lived  with  him  as  his  wife,  and  was  reputed  as  such. 

WOODWARD  (President)  was  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover,  and  directed  a  verdict  and  judgment  for  the 
defendants. 

Hale,  for  plaintiff  in  error,  in  support  of  the  action,  cited  11  Serg. 
4*  Rawle  164  ;  6  Binn.  509 ;  3  Penn.  Rep.  712. 

Blanchard,  contra,  cited  1  Leigh's  JV.  P.  6 ;  Wheat.  Selw.  67 ; 
2  Term  Rep.  614;  4  Black.  Rep.  1073;  2  Whart.  94;  4  Wash.  C. 
C.  299 ;  2  Wils.  340 ;  2  Whart.  94. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — We  cannot  undertake  to  say  that  there  was  error 
in  charging  the  jury  that,  under  the  circumstances  in  proof,  the 
plaintiff  was  not  entitled  to  recover.  They  were  right  in  ordering 
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judgment  to  be  entered  for  the  defendants.  The  evidence  estab- 
lishes one  of  two  things,  either  that  the  plaintiff  and  intestate  were 
married,  or  that  she  was  living  in  a  state  of  concubinage.  They 
lived  as  man  and  wife,  and  were  generally  reputed  to  be  so,  as  the 
witnesses  all  concur  in  saying.  Either  position  is  fatal  to  the 
claim  for  compensation,  unless  in  the  latter  case  there  was  super- 
added  proof  of  a  contract  of  hiring,  of  which  there  is  not  a  sha- 
dow of  evidence.  Without  this  consideration,  however  meritorious 
her  services  may  have  been  in  one  aspect,  the  action  cannot  be 
sustained.  The  action  of  assumpsit  is  founded  on  contract,  either 
express  or  implied  ;  and  as  an  express  contract  is  out  of  the  ques- 
tion, the  action  must  be  maintained,  if  at  all,  on  the  implied  promise. 
But  this  cannot  be,  for  if  a  man  work  for  another  merely  with  a 
view  to  a  legacy,  he  cannot  afterwards  resort  to  an  action  on  an 
implied  assumpsit.  In  Osborn  v.  The  Governors  of  Guy's  Hospital, 
(2  Stra.  728),  where  this  principle  was  first  ruled,  it  is  said,  "  The 
court  must  consider  how  it  was  understood  by  the  parties  at  the 
time  of  doing  the  business,  and  a  man  who  expects  to  be  made 
amends  by  a  legacy  cannot  afterwards  resort  to  his  action."  This 
principle  applies  to  the  case  m  hand,  and  has  been  since  recognised 
in  Little  v.  Dawson,  (4  Doll.  Ill);  Jamison  v.  Executors  of  Le 
Grange,  (3  Johns.  Rep.  199) ;  to  which  may  be  added,  Urie  v. 
Johnson,  (3  Penn.  Rep.  212).  It  is  enough  for  the  plaintiff,  prima 
facie,  to  show  labour  performed,  to  raise  an  implied  assumpsit  to 
pay  for  it.  But  the  facts  in  evidence  rebut  the  implication  of  a 
promise,  which  would  otherwise  arise ;  for  the  relation  which  they 
bore  to  each  other  is  inconsistent  with  any  understanding  for  com- 
pensation. As  it  is  a  situation  in  which  she  voluntarily  placed 
herself,  she  must  rely  upon  his  bounty  for  support.  She  cannot 
now  turn  round  and  rely  upon  compensation  founded  on  the  rela- 
tion of  master  and  servant.  If  the  woman  can  maintain  suit 
against  the  man,  cases  may  occur  where  the  man  may,  by  parity 
of  reasoning,  maintain  suit  against  the  woman ;  and  it  may  some- 
times be  a  difficult  matter  to  settle  the  account  between  them.  A 
man  cannot  be  made  a  debtor  against  his  will ;  and  although  cases 
may  be  readily  supposed  of  great  hardship  and  apparent  injustice, 
as  where  the  woman  has  been  the  victim  of  a  base  deception, 
thinking  herself  married  when  she  is  not,  yet  we  cannot  yield  to 
such  considerations  on  reasons  of,  at  least,  doubtful  policy. 

Judgment  affirmed. 
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Forster  against  M'Divit. 

As  to  land  which  has  been  once  improved  and  cultivated,  abandonment  may 
be  matter  of  law  to  be  decided  by  the  court,  or  of  fact,  to  be  determined  by  the 
jury  ;  but  when  the  facts,  with  respect  to  it,  are  doubtful,  it  must  be  referred  to 
the  jury. 

The  improvement  and  occupation  of  part  of  a  tract  of  land  by  the  owner  of  an 
adjoining  survey  which  interferes  with  it,  will  not  exempt  the  residue  of  the  tract 
from  assessment  and  sale  for  taxes  as  unseated  land. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 

This  was  an  action  of  ejectment  by  the  executors  of  William 
Forster,  deceased,  against  William  M'Divit,  for  150  acres  of  land. 
The  points  argued,  in  this  court,  are  fully  stated  in  the  opinion. 

/.  Fisher  and  Blanchard,  for  plaintiffs  in  error,  argued  that  any 
improvement  and  cultivation  upon  the  land,  whether  by  the  owner 
of  an  adjoining  survey  or  not,  exempts  the  land  from  sale  as  un- 
seated ;  and  on  this  point  cited  1  Watts  504 ;  4  Watts  366 ;  7  Watts 
37 ;  3  Watts  6f  Serg.  238. 

Wilson  and  Miles,  for  defendants  in  error,  whom  the  court  de- 
clined to  hear. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is  an  exception  to  the 
answer  given  by  the  court  below  to  the  llth  point  submitted  by 
the  plaintiffs.  By  this  point  the  court  were  requested  to  instruct 
the  jury,  "  if  they  believed  that  the  small  field  at  the  east  end  of 
the  Joseph  Long  survey  was  cleared  and  enclosed  as  far  back  as 
1812,  and  continued  in  grain  and  grass  up  to  1817  or  1818,  and 
that  a  portion  of  the  fence  remained  round  the  field,  and  grass 
grew  in  it  up  to  1823,  upon  which  the  cattle  of  Mr  Livingston  as 
well  as  others  fed,  and  that  Livingston  never  gave  any  notice, 
either  to  Wilson  or  the  assessors,  that  he  had  abandoned  the  field, 
and  that  the  field  was  again  cultivated  in  1824,  then  there  was  no 
abandonment  of  the  field,  and  the  Long  tract,  on  which  it  was,  could 
not  be  treated  as  unseated  land  in  and  during  the  years  1820, 
1821,  1822,  1823  and  1824."  The  court,  however,  refused  to  give 
this  instruction  to  the  jury,  but  told  them,  "  there  was  no  time 
fixed  by  law  that  land  should  be  unoccupied,  to  authorize  its  being 
taxed  as  unseated.  But  if  they  believed  that  Thomas  Wilson,  who 
claimed  to  be  the  owner  of  the  land  at  the  time,  had  abandoned 
his  settlement,  improvement  and  cultivation  of  it,  and  it  was  not 
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resided  on  or  cultivated  by  any  one  during  the  time  that  any  of 
the  taxes  were  assessed,  the  sale  to  Reed,  on  account  thereof, 
would  be  a  valid  one.  The  Supreme  Court  had,  without  fixing 
any  time,  said  that  land,  although  once  seated,  if  abandoned  by 
suffering  the  fields  to  grow  up  and  the  fences  to  rot  down,  might 
be  assessed,  taxed  and  sold  as  unseated.  The  jury  would  observe 
it  was  not  abandoning  the  title,  but  abandoning  the  occupancy  and 
cultivation  that  authorized  the  assessment  of  a  tract  as  unseated. 
If  Livingston  and  Stewart  (witnesses)  were  believed,  the  small 
field  was  not  cultivated  or  occupied  from  1817,  when  Livingston, 
who  had  occupied  it  under  an  agreement  made  with  Wilson,  from 
1812,  excluded  it  from  his  own  land,  with  which  he  had  enclosed 
it  by  a  fence  around  the  whole,  by  making  a  fence  on  the  line 
between  it  and  his  own,  until  1823,  when  Stewart  cleared  it  out 
again  for  cultivation ;  and  that  they  had  heard  the  testimony  of 
the  different  witnesses  as  to  the  situation  of  the  field  during  that 
period — how  the  fence  around  it  was  suffered  to  go  down,  and  the 
cattle  of  the  neighbourhood,  which  ran  at  large,  to  feed  upon  it, 
before  Stewart  took  possession  of  it  in  1825;  that  they  had  seen 
the  assessments  from  1812  to  1826,  on  the  unseated  land  list,  of 
which  Thomas  Wilson  had  some  knowledge,  for  he  had  redeemed 
the  land  at  a  previous  sale  for  taxes.  Did,  then,  the  evidence 
satisfy  them  that  Wilson  had  abandoned  the  occupation  and  culti- 
vation of  the  field  when  any  of  the  taxes  were  assessed  for  which 
the  land  was  sold  to  Reed  ?  If  it  did,  and  they  were  satisfied,  on 
the  principles  that  the  court  had  before  stated,  that  the  residence 
in  the  house  did  not  give  it  the  character  of  a  seated  tract,  the 
sale  to  Reed  was  valid,  and  M'Divit,  who  held  under  it,  was  en- 
titled to  their  verdict.  But  if  they  were  satisfied  that  Wilson  had 
not  abandoned  the  possession, or  that  there  was  a  residence  on  or  cul- 
tivation of  any  part  of  the  land  during  the  time  that  the  taxes  were 
assessed  for  which  it  was  sold  to  Reed,  the  sale  would  not  convey 
any  title  to  Reed,  and  the  plaintiffs  would  be  entitled  to  recover." 
This  answer  of  the  court  we  consider  perfectly  correct  through- 
out. Whether  the  ordinary  use  and  occupation  of  the  small  field, 
which,  according  to  the  evidence,  had  been  neglected  and  suffered 
to  commence  its  return  to  a  wild  state,  to  say  the  least  of  it,  from 
the  year  1817  to  that  of  1823  or  1824,  had  been  abandoned  or  not 
by  Wilson  and  his  tenants,  was  a  question  of  fact  depending  so 
much  upon  the  intention  of  Wilson,  as  to  make  it  not  only  proper, 
but  necessary  for  the  court  to  submit  it  to  the  jury,  to  be  deter- 
mined by  them  as  a  question  of  fact.  This  the  court  did ;  and,  in 
doing  so,  we  also  think  that  the  instruction  given  by  them  to  the 
jury,  in  relation  to  the  question,  was  not  only  appropriate,  but 
well  adapted  to  assist  and  enlighten  their  minds  on  the  subject. 
Doubtless,  cases  may  occur  where  the  facts  may  be  such  as  to 
make  it  the  duty  of  the  court  to  determine  the  question  of  aban- 
donment, or  of  the  occupation  and  possession  of  the  land,  as  one  of 
law ;  as,  for  instance,  where  the  lapse  of  time  has  been  so  great 
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that  the  land  has  assumed,  in  a  great  degree,  its  former  natural 
state,  and  become  unfit  for  cultivation  or  the  uses  of  husbandry, 
without  being  cleared  and  fenced  anew ;  or  the  time  of  its  neg- 
lect may  be  so  short  as  to  make  it  proper  for  the  court  to  decide 
the  question.  But  wherever  the  lapse  of  time  and  the  circum- 
stances attending  it  are  such  as  to  render  the  question  in  the  least 
dubious,  it  must  be  left  to  the  jury  for  their  decision.  The  present 
case  we  consider  of  this  last  description,  and  therefore  think  that 
the  court  below  did  right  in  leaving  the  question  of  abandonment 
to  the  jury. 

The  second  error  assigned  is  also  an  exception  to  the  answers 
given  by  the  court  to  the  sixth  point  submitted  on  the  part  of  the 
plaintiffs.  By  it  the  court  were  requested  to  instruct  the  jury, 
"  that  if  they  believed  that  the  surveys  in  the  names  of  Clement 
Biddle  and  Philip  Kinsey,  respectively,  were  the  lands  called  for 
in  the  warrant  and  survey  of  Joseph  Long,  as  Mifflin's  lands,  the 
law  then  fixed  and  settled  the  lines  of  the  Joseph  Long  survey  to 
adjoin  the  lines  of  Biddle  at  the  west  end  of  the  Joseph  Long  sur- 
vey, if  no  marks  or  lines  and  corners  were  there  to  be  found 
upon  the  ground  at  the  west  end  of  the  Joseph  Long  survey, 
showing  that  the  original  survey  of  Joseph  Long  did  not  ad- 
join Biddle,  and  this  without  regard  to  the  lines  and  corners  on 
the  other  parts  of  the  Long  survey."  To  this  the  court  replied, 
and  told  the  jury,  "  if  they  believed  that  the  surveys  in  the  names, 
respectively,  of  Clement  Biddle  and  Philip  Kinsey,  were  the  lands 
called  for  in  the  warrant  and  survey  of  Joseph  Long,  as  Mifflin's 
lands,  the  law  was  as  therein  stated.  But  they  would  observe, 
that  the  warrant  of  Joseph  Long  called  for  adjoining  lands  of  Wil- 
liam Patterson  and  Mr  Mifflin ;  that  Kinsey  and  Biddle  were  ad- 
mitted to  be  lands  of  Mifflin ;  and  that  the  survey  of  Long  adjoined 
Kinsey,  on  two  corners,  which  was  fulfilling  the  call  of  the  war- 
rant; and  whether  the  line  S.  75  W.  from  the  hickory  was  ex- 
tended to  the  Clement  Biddle  survey,  was  open  for  their  conside- 
ration." The  answer  here  given  to  the  sixth  point  of  the  plain- 
tiffs was  quite  as  favourable  to  them  as  they  had  any  reason  to 
expect  or  right  to  require.  From  the  nature  of  the  thing,  it  can- 
not be  supposed  or  believed,  that  by  the  call  of  the  warrant  for 
the  lands  of  Mr  Mifflin,  it  was  intended  that  in  its  location  it  should 
be  made  to  adjoin  all  the  lands  of  Mr  Mifflin,  or  every  tract  and 
survey  which  he  held  there  under  warrants  in  different  names. 
The  court  were  therefore  perfectly  correct  in  saying,  that  as  the 
Joseph  Long  survey  had  been  made  to  adjoin  the  Kinsey  survey, 
one  of  the  tracts  admitted  to  be  Mifflin's  land,  the  call  of  the  Joseph 
Long  warrant,  as  also  that  of  the  survey  made  in  pursuance  of  it, 
was  fully  met  and  answered.  Had  the  Long  warrant,  or  the  sur- 
vey alone,  called  for  land  of  Mifflin  surveyed  under  a  warrant  in 
the  name  of  Clement  Biddle,  and  the  courses,  distances  and  marks 
made  on  the  ground  of  the  Long  survey  had  all  been  consistent 
v. — 46  2p 
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therewith,  it  would  have  been  conclusive  evidence  that  such  was 
the  actual  location  of  the  survey ;  or  if  the  courses,  distances  and 
marks  thereof  on  the  ground  had  not  been  inconsistent  with  the 
call  for  the  Biddle  survey,  it  would  have  been  powerful  evidence, 
at  least,  if  not  conclusive,  to  show  that  it  was  so  in  fact  as  well  as 
so  intended.  But  neither  seems*  to  be  the  case ;  for  the  courses 
and  distances  of  the  Long  survey  did  not  correspond,  altogether, 
with  those  of  the  Biddle  survey,  which  were  claimed  by  the  plain- 
tiffs to  be  their  boundary  on  that  quarter  ;  and  as  to  marks  on  the 
ground,  none  were  to  be  found  necessarily  leading  to  the  conclu- 
sion that  the  plaintiffs  contended  for ;  and  as  to  the  corners,  they, 
according  to  the  calls  of  the  two  surveys,  appeared  to  be  different. 
Under  these  circumstances,  it  would  have  been  error  in  the  court 
to  have  instructed  the  jury  as  requested  by  the  plaintiffs.  In  truth, 
they  could  not  have  done  more  to  favour  the  plaintiffs  than  they 
did,  by  leaving  it  as  a  question  of  fact  to  the  jury  to  be  decided  by 
them. 

The  third  error  assigned,  which  is  the  only  remaining  one,  is 
also  an  exception  to  the  answer  given  by  the  court  to  the  seventh 
point  submitted  on   behalf  of  the  defendant.     The  court  were 
requested  by  the  defendant,  in  this  point,  to  instruct  the  jury,  "if 
they  should  believe  from  the  evidence  that  the  house,  concerning 
which  the  witnesses  had  spoken,  was  within  the  lines  of  the  James 
Long  tract  of  land,  yet  if  they  were  satisfied  from  the  evidence 
that  it  was  also  within  the  lines  of  the  Charles  Green  survey,  and 
that  the  occupancy  of  the  house  was  under  Fee,  the  owner  of  that 
survey;  and  if  they  should   believe  from  the  evidence  that  the 
owner  of  the  Joseph  Long  survey  acquiesced  in  the  possession  of 
Fee,  and  did  not  intend  to  contest  his  right  to  the  land  thus  ad- 
versely possessed  by  him,  then  the  occupancy  of  the  land  by  Fee 
and  his  tenants  would  not  change  the  character  of  the  residue  of 
the  Long  tract,  and  make  it  a  seated  tract,  if  without  such  occu- 
pancy it    would  have  been  unseated;   and    that   Fee's    adverse 
occupancy  under  his  independent  survey  made  in  pursuance  of  the 
Charles  Green  warrant  would  not  render  a  sale  for  taxes  of  the 
Joseph  Long  survey  illegal  and  void  under  the  facts  there  stated." 
To  this  point  the  court  responded  in  the  affirmative,  and  referred 
to  their  general  charge  for  more  full  instruction  on  the  question 
raised  by  it.     In   their  general  charge,  the  court  told  the  jury, 
that  "  the  law  had  been  settled  that  the  possession  on  an  adjoining 
tract,  or  even  on  an  interfering  tract  distinctly  separate,  would 
not  avoid  a  sale  of  another  tract  as  unseated,  though  the  claim  of 
the  possessor  may  interfere  with  the  adjoining  unseated  land,  but 
the  purchaser  of  the  unseated  tract  may  hold  what  is  without  the 
boundaries  of  the  land  so  in  possession  of  another.     If,  then,  the 
evidence  satisfied  them  that  Col.  Fee,  who  purchased  from  Charles 
Green  in  1810  the  land  surveyed  on  the  Charles  Green  warrant, 
which  includes  the  little  house,  had  this  house  occupied  as  a  part 
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of  his  purchase  during  the  years  the  taxes  were  assessed  on  which 
it  was  sold  to  Reed,  although  it  might  be  on  the  Long  survey,  with 
which  the  Charles  Green  survey  interferes,  and  the  house  situated 
within  the  interference,  such  holding  by  Fee,  under  his  purchase, 
which  was  an  independent  and  adverse  title,  would  not  affect  the 
sale  to  Reed  for  taxes,  for  the  residue  of  the  Long  survey."  The 
instruction  of  the  court  below  to  the  jury,  on  this  point,  appears  to 
be  perfectly  unexceptionable.  We  have  had  the  same  point  before 
us,  a  few  days  since,  in  the  case  of  Mitchell  v.  Bratton,  (post), 
where  it  is  discussed,  and  the  opinion  of  this  court  given  approving 
and  sustaining  the  doctrine  laid  down  by  the  court  below,  in  this 
case,  in  relation  to  it.  It  is  therefore  unnecessary  to  go  further 
into  the  matter  here. 

Judgment  affirmed. 


Adams  against  Null. 

If  upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace  the  recognizance 
be  not  in  conformity  with  the  33d  section  of  the  Act  of  12th  February  1842,  the 
appellant  must  be  called  upon  by  rule  to  perfect  it,  which  he  must  do  nunc  pro 
tune,  so  as  to  take  eflfect  from  the  date  of  the  previous  one. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

John  Null  obtained  a  judgment  against  William  Adams  before 
a  justice  of  the  peace,  from  which  Adams  appealed,  and  entered 
into  a  recognizance  in  the  old  form  to  prosecute  his  appeal  with 
effect.  The  court  below  struck  off  the  appeal,  on  the  ground  that 
no  such  bond  or  recognizance  was  given  as  is  required  by  the  33d 
section  of  the  Act  of  12th  February  1842;  and  that  it  was  not 
now  practicable  to  give  such  an  obligation,  for  the  defendant  may 
have  disposed  of  the  property  which  he  then  had ;  and  because  on 
the  hearing  of  the  motion  he  did  not  offer  such  an  one. 

Biddle,  for  plaintiff  in  error,  argued  that  the  defendant  should 
first  be  called  upon  by  a  rule  to  perfect  his  appeal,  and  upon  failure 
so  to  do  the  court  might  strike  it  off,  but  not  otherwise.  16  Serg. 
$  Rawle  349  ;  2  Penn.  Rep.  431. 

Brandeberry,  contra,  argued  that  such  were  the  requisitions  of 
the  Act  of  1842,  that  its  terms  could  not  be  complied  with  at  any 
time  after  the  appeal  was  taken ;  for  the  appellee  was  entitled  to 
the  security  which  the  value  of  all  the  goods  of  the  appellant  at 
that  time  afforded ;  and  if  the  defendant's  property  has  since  been 
sold  on  execution,  a  bond  now  given  would  be  no  security  at  all. 
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PER  CURIAM. — This  recognizance  is  undoubtedly  bad ;  and  the 
difficulty  is  to  reform  it  so  as  to  give  the  appellee  the  security  he 
would  have  had  in  case  it  had  originally  been  in  the  form  pre- 
scribed by  the  statute,  which  would  have  extended  its  effect  to  all 
the  property  had  by  the  appellant  at  the  time  of  the  appeal.  It  is 
immaterial  that  the  appellant  did  not  offer  to  amend  pending  the 
motion  to  quash ;  it  was  the  appellee's  business  to  call  on  him  for 
a  good  recognizance  by  a  rule.  It  will  be  sufficient,  then,  for  the 
appellant  to  file  a  proper  recognizance  nuncpro  tune,  bearing  even 
date  with  the  previous  one,  so  as  to  take  effect  from  that  time ; 
failing  which  the  court  may  quash  the  appeal  de  novo. 

Judgment  reversed,  and  a.  procedendo  awarded. 


Petrie  against  Rose. 

It  is  incompetent  to  a  defendant  in  an  action  of  slander  to  give  evidence,  in 
mitigation  of  damages,  of  facts  and  circumstances  which  induced  him  to  suppose 
the  charge  true  at  the  time  it  was  made,  if  such  facts  and  circumstances  tend  to 
prove  the  charge,  or  form  a  link  in  the  chain  of  circumstances  to  establish  a  jus- 
tification, even  though  he  expressly  disavows  a  justification. 

In  an  action  of  slander  against  a  husband  and  wife  for  words  spoken  by  the 
wife,  it  is  not  competent  for  the  defendant  to  prove  that  circumstances  relating  to 
the  plaintiff's  conduct  were  communicated  to  the  husband  before  the  slanderous 
words  were  uttered. 

When,  in  an  action  of  slander,  the  defendant's  evidence  casts  an  imputation  on 
the  character  of  the  plaintiff  for  honesty,  it  may  be  rebutted  by  testimony  as  to 
his  general  good  character. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

John  G.  Rose  against  William  Petrie  and  Sarah  his  wife.  This 
was  an  action  of  slander  for  the  following  words  spoken  by  the  wife 
to  Jacob  Richstein,  "  because  you  keep  such  a  bad  man  there,  your 
brother-in-law  John  G.  Rose ;  I  believe  he  is  a  robber  and  a  murder- 
er, for  any  man  that  will  rob  would  murder  as  soon  as  not."  The  de- 
fendants pleaded  not  guilty.  After  the  plaintiff  had  given  evidence 
of  the  speaking  of  the  words  as  laid  in  the  declaration,  the  defend- 
ants offered  to  prove  that  Rose  had  just  come  from  Philadelphia  to 
Richstein's ;  ihat  he  came  as  far  as  Harrisburg  in  company  with 
two  men  who  were  afterwards  convicted  of  larceny  and  robbery, 
and  who  had  with  them  at  Harrisburg  a  large  number  of  false 
keys  and  implements  for  robbing.  That  Rose  came  to  Richstein's 
under  circumstances  creating  a  strong  suspicion  of  his  having 
been  concerned  with  those  men.  That  his  trunk  was  very  heavy 
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when  it  was  seen  at  Richstein's,  and  the  constable  was  refused 
leave  to  search  it.  He  brought  constable  Witzel  there,  and  then 
the  trunk  was  open  and  empty.  That  reports  of  Rose's  guilt,  or 
supposed  guilt,  became  current  in  the  neighbourhood,  and  these 
facts  were  talked  of.  That  different  persons  asked  Rose  whether 
he  was  the  robber,  and  he  answered  that  he  was.  These  reports 
were  heard  by  Mrs  Petrie,  and  anything  she  said  relative  to  Rose 
was  of  her  belief  founded  on  these  facts  and  reports,  and  elicited 
by  the  questions  and  conversation  of  the  witness.  This  was 
objected  to  by  the  plaintiff  under  the  pleadings. 

HEPBURN,  (President). — The  defendant  may  show  that  suspi- 
cions were  entertained  by  others,  and  the  currency  in  the  country 
with  which  they  were  circulated  by  others,  and  their  acknowledg- 
ment by  plaintiff,  and  communicated  to  her,  previous  to  uttering 
the  words  charged  in  the  declaration,  for  the  purpose  of  rebutting 
the  malice,  and  to  reduce  the  damages.  But  the  evidence  of  par- 
ticular facts,  as  stated  in  this  offer,  going  to  justify  the  belief  of 
the  truth  of  the  charge,  under  the  pleadings  we  think  is  not 
admissible.  The  offer  is  therefore  to  the  above  extent  admitted, 
and  the  residue  rejected. 

The  defendant  asked  leave  to  add  to  his  plea,  "  with  leave  to 
show  the  cause  and  the  occasion  of  the  speaking,"  which  was  ad- 
mitted by  the  court,  and  the  above  offer  again  made  and  disposed 
of  by  the  court  as  above  stated.  The  defendants  excepted. 

The  defendant  then  offered  to  prove  the  declarations  of  the  wit- 
ness to  Wm  Petrie,  the  husband  of  Mrs  Petrie ;  that  he  told  him 
that  Rose  was  charged  with  being  concerned  in  the  robbery,  and 
was  followed  to  be  caught,  and  that  a  guard  was  placed  around 
the  house  to  watch  him.  This  was  objected  to  as  incompetent 
evidence,  and  rejected  by  the  court. 

After  the  defendants  had  given  evidence  tending  to  cast  an 
imputation  upon  the  character  of  the  plaintiff,  he  offered  the  depo- 
sitions of  witnesses  to  prove  that  his  general  character  for  honesty 
was  good.  This  the  defendants  objected  to,  but  the  court  overruled 
the  objection,  and  the  depositions  were  read. 

Alexander,  for  plaintiff  in  error,  contended  that  the  court  erred 
in  rejecting  the  evidence  offered  by  the  defendants  to  mitigate  the 
damages,  and  cited  2  Bro.  89 ;  3  Yeates  508 ;  1  Binn.  85  ;  2  W, hart. 
313  ;  4  Watts  350  ;  and  that  depositions  as  to  the  character  of  the 
plaintiff  were  inadmissible.  4 /?aw/e  29(5 ;  21  Eng.  Com.  L.  246;  1 
Wash.  C.  C.  144;  3  ib.  246. 

Walts,  contra,  as  to  the  first  point,  cited  2  Stark  Ev.  470 ;  4 
Watts  339;  4  Rawle  297;  14  Johns.  233;  8  Cowen  214;  3  Wend. 
395  ;  13  Wend.  9.  The  depositions  are  clearly  admissible  to  rebut 
the  evidence  of  defendants. 

V.  — 2F* 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — In  slander  the  defendant  may,  for  the  purpose 
of  mitigating  the  damages,  show  that  the  cause  and  occasion  of 
uttering  the  words  were  circumstances  of  suspicion  known  by  him, 
or  circulated  or  acknowledged  by  the  plaintiff,  and  communicated 
to  the  defendant ;  for  these  tend  directly  to  excuse  or  extenuate 
the  conduct  of  the  party,  and  affect  the  amount  of  damages.  But 
to  permit  evidence  going  to  establish  the  truth  of  the  words  spoken 
would  be  setting  up  a  defence  of  a  different  kind  and  more  serious 
nature,  and  one  which,  by  the  established  rules  of  pleading,  the 
plaintiff  could  not  be  prepared  to  expect  or  to  meet  on  the  general 
issue.  If  the  defendant  intends  to  set  up  such  a  defence,  he  may 
plead  a  justification,  and  then  the  plaintiff  will  be  prepared  to 
encounter  the  evidence.  It  is  now  settled  by  the  authorities  re- 
ferred to,  especially  the  case  of  Purple  v.  Horton,  (13  Wend.  9), 
where  the  same  kind  of  offer  was  made,  that  it  is  incompetent  to 
a  defendant  in  an  action  of  slander  to  give  evidence,  in  mitigation 
of  damages,  of  facts  and  circumstances  which  induced  him  to  sup- 
pose the  charge  true  at  the  time  it  was  made,  if  such  facts  and 
circumstances  tend  to  prove  the  charge, or  forma  link  in  the  chain 
of  circumstances  to  establish  a  justification,  even  though  he  ex- 
pressly disavow  a  justification.  Facts  and  circumstances  may  be 
shown  in  mitigation  only  when  they  disprove  malice.  The  evi- 
dence offered  in  the  present  case,  so  far  as  it  was  rejected,  evidently 
went  to  show  by  circumstantial  evidence  the  fact  of  the  plaintiff's 
guilt,  and  it  was  therefore  properly  overruled. 

The  next  point  that  has  been  made  is  the  rejection  by  the  court 
of  communications  by  a  witness  to  William  Petrie,  the  husband  of 
Mrs  Petrie,  of  various  facts  and  circumstances  relating  to  the 
plaintiff's  conduct.  It  is  said  there  is  a  presumption,  from  the 
intimate  connection  between  husband  and  wife,  that  the  husband 
communicated  to  the  wife  the  information  he  had  received.  It  is 
true  there  may  be  such  a  presumption,  but  not  greater,  perhaps, 
than  often  exists  between  other  family  relations,  or  even  friends ; 
and  the  argument  would  apply  equally  to  them.  After  receiving 
such  evidence,  the  mind  would  still  be  in  doubt  whether  it  ever 
was  communicated  by  the  husband  to  the  wife,  and  could  therefore 
have  formed  a  ground  for  her  uttering  the  words.  We  therefore 
see  no  error  in  its  rejection. 

The  last  question  is,  whether  the  depositions  to  prove  the  plain- 
tiff's good  character  were  admissible,  and  we  think  as  rebutting 
evidence  they  clearly  were ;  the  defendant's  evidence  went  strongly 
to  cast  an  imputation  on  the  character  of  the  plaintiff  for  honesty. 

Judgment  affirmed. 
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Louden  against  Tiffany.  • 

In  an  action  upon  a  sealed  note  by  which  the  defendant  promises  to  pay  "  with- 
out defalcation  for  value  received,"  he  is  not  thereby  precluded  from  a  defence 
upon  the  plea  of  set-off. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

Jacob  Byerly,  for  the  use  of  Henry  Tiffany,  against  William  M. 
Louden.  This  was  an  action  of  debt  founded  upon  the  sealed  note 
of  the  defendant  and  others  in  the  following  words : — 

Kingstown,  August  1st  1837. 

"  We  jointly  and  severally  promise  to  pay  to  Jacob  Byerly  or 
order  the  sum  of  five  hundred  dollars  on  the  first  day  of  February 
1839,  with  lawful  interest  lor  the  same  from  this  date,  without 
defalcation,  for  value  received.  Witness  our  hands  and  seals  this 
day." 

This  note  was  assigned  to  Tiffany  on  the  7th  January  1838,  and 
of  which  Louden  had  notice  on  the  7th  October  1838.  The  de- 
fendant became  the  owner  of  several  notes  and  claims  against 
Byerly  before  the  7th  January  1838,  and  between  that  date  and 
the  7th  October  1838,  which  he  proposed  to  set-off  in  this  action: 
but  the  court  below  was  of  opinion  that  the  words  "  without 
defalcation"  amounted  to  an  agreement  on  the  part  of  the  defend- 
ant that  he  would  not  make  any  set-off  to  the  note,  and  directed 
the  jury  to  find  a  verdict  for  the  whole  amount  of  the  plaintiff's 
claim. 

Graham  and  Watts,  for  plaintiff  in  error.  Before  the  Act  of 
1797,  the  right  of  set-off  existed  in  every  case,  and  unless  there  be 
some  provision  there  which  affects  this  case,  then  clearly,  the  court 
below  erred.  That  statute  was  passed  for  the  purpose  of  giving 
form  to  a  negotiable  instrument  which  should  not  be  subject  to 
set-off  in  the  hand  of  an  endorsee;  but  the  note  here  sued  upon 
is  not  of  that  form ;  and  it  has  no  other  character  than  that  which 
belongs  to  a  specialty,  and  is  subject  to  set-off,  until  the  payer  has 
notice  of  the  assignment.  4  Serg.  fy  Rawle  175 ;  5  Pick.  512  ;  3 
Whart.  275;  1  Serg.  $  Rawle  180;  15  Wend.  51;  11  Wend.  504. 

Biddle  and  Reed,  contra,  argued  that  the  right  to  set-off  was  as 
much  the  subject  of  control  as  any  other  stipulation  between  the 
parties ;  and  if  the  defendant  has  contracted  in  this  case  to  waive 
the  right  which  he  otherwise  would  have,  he  is  as  much  bound  by 
it  as  he  would  be  by  his  contract  on  any  other  subject.  14  Serg.  4* 
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Rawle  127 ;  2  Penn.  Rep.  245 ;  9  Serg.  $  Rawle  137, 193 ;  12  Serg. 
4-  Rawle  265 ;  3  Whart.  275. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — We  agree  with  most  of  the  positions  assumed  by 
the  court,  although  we  cannot  concur  with  the  conclusions  drawn 
from  them.  Thus,  as  a  general  rule,  it  is  true,  that  the  assignee 
of  a  bond  takes  it  subject  to  every  equity  and  defalcation  it  is 
liable  to  in  the  hands  of  the  assignor  at  the  date  of  the  assignment, 
and  notice  of  it  given  to  the  obligor.  It  is,  we  grant,  optional 
with  the  obligor,  whether  he  will  avail  himself  of  the  rule  of  law 
established  for  his  benefit,  as  well  as  others  similarly  situated,  or 
preclude  himself  from  this  advantage  by  his  agreement  at  the  time 
the  bond  was  executed.  The  statutes  in  reference  to  set-off  were 
intended  for  the  benefit  of  defendants;  and  it  is  a  privilege  that  they 
may  or  may  not  exercise  as  they  think  proper.  If  they  choose  by 
their  agreement,  to  waive  the  benefit  of  the  statute,  they  are  at 
liberty  to  do  so,  and  it  is  the  duty  of  the  court,  not  to  make  agree- 
ments for  parties,  but  fairly  and  fully  to  carry  them  into  execution. 
And  in  accordance  with  this  principle  is  Henniss  v.  Page,  (3 
Whart.  275).  The  case  of  Henniss  v.  Page,  was  that  of  an  express 
agreement  between  the  obligor  and  obligee,  by  which  the  obligor, 
for  a  valuable  consideration,  bound  himself  not  to  purchase  claims 
against  the  obligee  to  set-off  against  the  bond.  The  promise  or 
agreement  was  part  of  the  consideration,  without  which,  the  bond 
would  not  have  been  given;  and,  therefore,  on  the  plainest  prin- 
ciple of  honesty  and  good  faith,  the  obligor  was  held  to  his  bargain. 
We  ruled,  that  he  had  precluded  himself,  by  his  agreement,  from 
setting-off  a  judgment  which  had  been  assigned  to  him  after  the 
execution  of  the  bond.  On  the  authority  of  the  case  cited,  as  I 
suppose,  the  Court  was  of  the  opinion  and  so  ruled,  that  because, 
in  the  note  it  is  stipulated  that  it  shall  be  paid  at  maturity  "  with- 
out defalcation,"  the  defendant  is  not  permitted  to  defalcate  from 
its  amount  the  notes  given  in  evidence,  although  they  were 
received  by  the  defendant  in  good  faith,  and  without  notice  of  the 
assignment :  that  he  might  inquire  into  the  original  consideration 
of  the  note,  but  that  it  was  not  liable  to  set-off.  If  we  could  give 
the  words  "  without  defalcation"  the  meaning  attributed  to  them, 
there  would  be  no  resisting  the  conclusion  at  which  the  court  had 
arrived.  But  when  we  recollect  the  reason  these  words  were 
introduced  into  common  use,  I  cannot  bring  my  mind  to  the  belief, 
that  any  such  effect  can  properly  be  attached  to  them.  Such  a 
notion  seems  not  to  have  entered  into  the  heads  of  either  of  the 
parties  when  they  used  them.  The  note  is  drawn  in  common 
form,  without  any  indication  of  an  intention  by  the  defendant  to 
enlarge  his  liabilities  or  to  preclude  himself  from  the  benefit  of  any 
defence  which  the  law  allows.  And  that  this  construction  of  the 
words  never  occurred  to  either  Byerly  or  the  defendant  is  pretty 
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manifest,  as  we  cannot  otherwise  account  for  their  conduct  on  any 
rational  principles.  In  M'Cullough  v.  Houston,  (1  Doll.  441),  since 
overruled  in  9  Serg.  <$f  Rawle  193,  and  12  Serg.  fy  Rawle  265,  it 
was  decided,  that  a  promissory  note  was  liable  to  set-off,  although 
payable  to  order  in  the  hands  of  an  endorsee.  This  decision  gave 
rise  to  the  Act  of  27th  of  February  1797;  an  Act  to  devise  a  par- 
ticular form  of  promissory  note  not  liable  to  any  plea  of  defalcation 
or  set-off.  It  is  enacted  "  that  all  notes  in  writing  commonly 
called  promissory  notes,  bearing  date  in  the  city  or  county  of 
Philadelphia,  whereby  any  person  or  persons,  bodies  politic  or 
corporate,  or  copartnership  in  trade  shall  promise  to  pay  or  cause 
to  be  paid  to  any  other  person  or  persons,  bodies  politic  or  corpo- 
rate, or  copartnership  in  trade,  and  to  the  order  of  the  payee,  for 
value  in  account,  or  for  value  received,  and  in  the  body  of  which 
the  words  "  without  defalcation"  or  "  without  set-off'"  shall  be 
inserted,  shall  be  held  by  the  endorsees  discharged  from  any  claim 
of  defalcation  or  set-off  by  the  drawer  or  endorsers  thereof;  and 
the  endorsees  shall  be  entitled  to  recover  against  the  drawer  and 
endorsers,  such  sums  as  on  the  face  of  the  said  notes  or  by  endorse- 
ments thereon  shall  appear  to  be  due;  provided,  always,  that  in 
every  action  brought  by  the  holder  of  any  such  note,  whether 
against  the  drawer  or  endorsers,  the  defendant  may  set-off  and 
defalk  so  far  as  the  plaintiff  shall  be  justly  indebted  to  him  in 
account  by  bond,  specialty  or  otherwise." 

The  intention  and  effect  of  the  Act  is,  to  make  a  note  drawn  in 
the  prescribed  form,  and  dated  in  the  city  or  county  of  Philadel- 
phia, negotiable,  and  of  course,  to  have  all  the  qualities  of  nego- 
tiable paper.  But  the  note  in  suit  is  not  in  the  form  prescribed 
by  the  Act.  We  cannot,  therefore,  attribute  to  the  maker  of  it, 
nor  to  the  obligor  of  a  bond,  or  the  signer  of  a  single  bill,  an  inten- 
tion to  bind  them  beyond  it  by  the  use  of  those  terms.  If  these 
words  have  the  magic  effect  given  to  them,  there  was  but  little 
use  in  the  Act.  It  would  be  a  restraining,  and  not  an  enabling 
Act ;  and  by  this  forced  construction,  the  benefit  of  a  free  circu- 
lation of  paper  would  be  extended,  not  only  to  negotiable  instru- 
ments, but  to  bonds  and  specialties,  which,  by  the  force  of  these 
words,  would  not  be  liable  to  set-off  in  the  hands  of  a  third  person, 
or  even  of  the  obligees  themselves.  All  instruments  whatever, 
would  pass  from  hand  to  hand  without  being  liable  to  any  equity 
or  set-off  as  between  the  original  parties.  But  this  cannot  be;  for 
to  preclude  a  set-off,  there  must  be  an  express  agreement  for  a 
valuable  consideration,  as  in  Henniss  v.  Page,  already  cited.  Such 
an  agreement  cannot  be  inferred  from  the  use  of  words  of  equivocal 
import.  This  point  was  brought  to  the  notice  of  the  court  and 
virtually  decided  in  Lighty  v.  Brenner,  (14  Serg.  fy  Rawle  127). 
It  was  an  action  on  a  promissory  note  drawn  by  Henry  Lighty, 
payable  to  Christian  Neff  or  order,  without  defalcation,  for  $300, 
dated  Lancaster,  November  25th  1816,  payable  the  1st  of  April 
v.  — 47 
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1817.  On  the  6th  of  January  1817,  Neff  assigned  all  his  right 
and  title  to  the  note  under  his  hand  and  seal  to  Brenner  and  Read, 
who  were  the  plaintiffs.  The  defence  was  set-off,  and  an  equita- 
ble defence  against  Neff,  the  payee  of  the  note.  It  was  replied, 
that  the  defence  could  not  avail  either  as  against  Neff  or  his 
assignee,  because  he  had  stipulated  that  no  defalcation  should  be 
made.  It  was  strenuously  contended,  that  the  note  being  made 
payable  without  defalcation,  amounted  to  an  agreement  that  no 
set-off  should  be  made  even  as  between  the  original  parties  to  the 
note.  The  court,  however,  notwithstanding  the  objection,  were 
with  the  defendant,  which  could  not  be,  as  is  subsequently  shown 
in  Henniss  v.  Page,  unless  on  the  supposition  that  the  words  "  with- 
out defalcation"  did  not  import  an  agreement  not  to  defalcate  or 
make  set-off  against  the  note.  That  the  defendant  had  no  idea 
that  he  had  precluded  himself  from  a  set-off  is  evident,  for  we 
find  him  purchasing  claims  against  Byerly  without  scruple  or  sus- 
picion, and  in  ninety-nine  cases  in  one  hundred  in  the  common 
course  of  business,  parties  would  act  under  the  same  impression. 
Some  of  the  notes  were  assigned  to  the  defendant  before  the  note 
on  which  suit  is  brought  was  transferred  to  the  plaintiff,  and  all 
of  them  before  he  had  notice  of  the  assignment.  If  the  argument 
of  the  plaintiff's  counsel  proves  anything,  it  proves  that  even  as 
between  the  promisor  and  the  promisee  or  payee,  the  obligor  and 
obligee,  no  set-off  can  be  allowed  where  the  words  "without  defal- 
cation" are  used  ;  and  if  this  be  so,  such  instruments  have  a  greater 
effect  even  than  if  made  payable  to  order  or  strictly  negotiable ; 
for  it  must  be  conceded,  as  well  on  the  words  of  the  Act  as  on 
commercial  principles,  a  set-off  is  allowed  between  the  original 
parties.  Nor  can  it  be  pretended  that  the  assignees  are  in  any 
better  condition  than  Byerly,  inasmuch  as  it  is  not  a  negotiable 
instrument,  and  it  was,  therefore,  his  duty  to  inquire  of  the 
defendants  whether  he  had  any  defence,  and  to  give  him  notice  of 
the  assignment. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Kennan  against  Henderson. 

If  a  cause  be  referred  to  arbitrators,  and  an  award  made  in  favour  of  the  de- 
fendant for  a  certain  sum,  and  the  plaintiff  appeals,  and  afterwards,  by  leave  of 
the  court,  suffers  a  nonsuit,  the  award  is  thereby  defeated,  and  is  irrecoverable  by 
scire facias  against  the  plaintiff. 

ERROR  to  the  Common  Pleas  ofJuniata  county. 
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James  Henderson  brought  an  action  on  the  case  in  assumpsit 
against  Patrick  M'Kennan,  and  had  the  same  referred  to  arbitra- 
tors under  the  compulsory  arbitration  law.  The  arbitrators  made 
a  report  in  favour  of  the  defendant  for  the  sum  of  8350,  from  which 
award  the  plaintiff  appealed.  The  cause  afterwards  was  ordered 
for  trial  and  the  jury  was  sworn,  when  the  plaintiff  took  a  nonsuit 
by  leave  of  the  court.  At  a  subsequent  term  the  court  granted  a 
rule  to  show  cause  why  the  nonsuit  should  not  be  taken  off,  but 
upon  argument  the  rule  was  discharged.  The  defendant  Hender- 
son then  issued  a  scire  facias  to  show  cause  why  he  should  not 
have  execution  for  the  amount  of  the  award  ;  to  which  the  defend- 
ant M'Kennan  pleaded  nul  tiel  record ;  and  upon  the  replication 
tale  habet  recordum,  the  court  rendered  a  judgment  for  the  defend- 
ant in  the  scire  facias. 

Fisher,  for  plaintiff  in  error,  referred  to  the  Act  of  20th  March 
1810,  §  10;  1  Serg.  fy  Rawle  221 ;  1  Watts  4*  Serg.  283;  2  Watts 
4-  Serg.  60 ;  17  Serg.  fy  Rawle  364. 

Parker,  contra,  referred  to  the  Act  of  16th  June  1836,  §  25, 
which  he  argued  was  conclusive  in  its  terms,  allowing  a  nonsuit 
by  leave  of  the  court. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — In  King  v.  Sloan,  (1  Serg.  fy  Rawle  77),  and  in 
Hosletter  v.  Kaufman,  (11  Serg.  fy  Rawle  148),  it  is  ruled  that  if  a 
plaintiff,  after  having  entered  an  appeal  from  an  award  of  arbitra- 
tors, suffer  a  voluntary  nonsuit,  the  award  becomes  an  absolute 
judgment.  And  in  Moore  v.  Hamilton  it  was  decided,  that  upon 
an  appeal  from  an  award  of  arbitrators,  the  appellant  had  a  right 
to  withdraw  his  appeal,  and  that  by  the  withdrawal  the  award, 
although  in  favour  of  the  appellant,  remained  in  full  force  and  vir- 
tue. It  was  soon  discovered  that  the  latter  gave  rise  to  occa- 
sional injustice,  as  it  sometimes  happened  that  an  appeal  was 
entered  with  the  intention  of  putting  the  opposite  party  off  his 
guard,  and  after  the  expiration  of  the  twenty  days,  the  time  given 
for  an  appeal,  to  withdraw  it,  and  thereby  have  the  benefit  of  the 
award.  This  evil  was  remedied  by  the  Act  of  the  28th  March 
1820,  incorporated  in  the  Act  of  16th  June  1836,  33d  section, 
which  provides  "  that  no  appeal  (which,  be  it  observed,  may  be 
either  by  plaintiff  or  defendant),  shall  be  withdrawn,  without  the 
consent  in  writing  of  the  opposite  party  first  had  and  obtained, 
&c."  This  provision,  therefore,  did  not  touch  upon  the  case  of  a 
nonsuit,  nor  intermeddle  with  the  effect  given  to  it  by  the  decisions 
above  cited.  With  special  reference  to  the  decisions  of  Hostetter 
v.  Brenner,  and  King  v.  Sloan,  the  Legislature,  in  the  Act  of  the 
16th  of  June  1836,  25th  section,  provide  that  the  court  may,  after 
appeal,  allow  the  plaintiff  to  suffer  a  nonsuit  with  like  effect  as  if 
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the  cause  had  not  been  referred,  if  the  special  circumstances  of  the 
case  shall  seem  to  require  it.  Under  this  Act,  with  the  leave  of 
the  court,  the  plaintiff  suffered  a  nonsuit,  which,  by  the  express 
words  of  the  Act,  gives  the  nonsuit  the  same  effect  as  if  there  had 
been  no  reference  or  judgment.  About  the  construction  of  the  Act 
there  is  not  room  for  doubt.  The  nonsuit  has  the  same  operation 
as  at  common  law,  and  at  common  law  it  cannot  be  pretended  but 
that  the  proceedings  must  be  de  novo.  The  25th  section,  which 
contains  this  proviso,  was  adopted  at  the  recommendation  of  the 
commissioners,  who  say,  "  the  first  (25th  section)  authorizes  the 
court  to  allow  a  plaintiff  to  become  nonsuit  after  an  appeal.  Great 
hardships,  it  is  believed,  have  been  experienced  under  the  present 
law.  A  plaintiff  may  be  forced  into  a  trial  before  arbitrators,  in 
the  absence  of  his  witnesses,  or  without  other  means  of  proof,  and 
an  award  may  be  given  against  him.  Then,  upon  trial  in  the 
court,  if  a  similar  defect  or  difficulty  should  exist  in  respect  to  his 
testimony,  he  will  be  for  ever  barred  from  recovering  what  may 
be  a  just  claim,  if  a  verdict  and  judgment  should  be  given  against 
him."  That  hardships  in  particular  cases,  under  the  double  con- 
tingency as  above  stated,  may  exist,  may  be  true ;  but  it  is  a  curious 
remedy  by  which  the  injury,  if  there  be  one,  is  shifted  from  one, 
and  thrown  upon  the  shoulders  of  the  other.  That  is  to  say,  in  an 
anxiety  to  relieve  the  plaintiff  from  a  difficulty  occasioned  by  his 
own  negligence,  we  do  a  positive  wrong  to  the  defendant.  And 
we  want  not  a  better  illustration  of  this  than  the  case  in  hand. 
The  case  was  referred  to  arbitrators,  which  resulted  in  an  award 
in  favour  of  the  defendant  for  $350,  which,  according  to  the  very 
letter  of  the  previous  section,  (the  24th  section),  had  the  effect  of 
a  judgment,  and  was  a  lien  against  the  real  estate  of  the  plaintiff. 
From  the  award  the  plaintiff  appealed,  (and  it  would  be  the  same 
if  the  defendant  appealed),  and  when  the  cause  was  for  trial  and 
the  jury  sworn,  the  plaintiff,  with  leave  of  the  court,  suffers  a  non- 
suit, in  consequence  of  which  the  defendant  loses  the  benefit  of  his 
award,  which  may  be  his  only  security  for  the  money  justly  due ; 
and  further,  when  he  commences  his  suit  against  the  plaintiff,  he 
may  be  met  by  a  plea  of  the  Act  of  limitations.  These  difficulties 
were  surely  not  foreseen  by  the  Legislature,  and  certainly  could 
not  have  entered  into  the  mind  of  the  court  when  they  gave  leave 
to  the  plaintiff  to  suffer  a  nonsuit.  And  what  renders  the  Act  and 
the  decision  of  the  court  still  more  unaccountable,  is,  that  there  is 
not  the  slightest  necessity  for  this  extraordinary  remedy.  The 
court  was  already  clothed  with  power  to  prevent  any  injury  to 
either  party  which  might  result  from  want  of  care  in  preparing 
the  cause  for  trial.  For  if  any  special  circumstances  appeared  to 
require  it,  (to  use  the  language  of  the  Act),  the  court  had  plenary 
authority  to  afford  redress  either  to  plaintiff  or  defendant,  by  per- 
mitting the  party  to  withdraw  a  juror,  or  by  a  continuance  of  the 
cause.  It  occurred  to  us  at  one  time  that  the  Act  could  only 
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apply  where  the  award  simply  was  in  favour  of  the  defendant,  and 
that  the  Legislature  never  intended  that  the  court,  by  the  allow- 
ance of  a  nonsuit,  should  sweep  from  the  defendant  all  benefit 
derived  from  his  award  and  judgment.  On  examination,  however, 
we  have  reluctantly  come  to  the  conclusion  that  such  a  construc- 
tion would  be  to  legislate,  not  to  expound  the  Act.  The  power  is 
full,  plenary  and  general,  without  a  trace  of  a  distinction'as  to  the 
nature  of  the  award,  that  is,  whether  for  the  defendant,  or  for  him 
with  the  addition  of  a  finding  for  a  sum  of  money  in  his  favour. 
That  this  power  has  been  unadvisedly  exercised  in  this  case,  we 
may  conjecture;  but  there  is  nothing  appearing  on  the  record 
which  would  justify  us  in  reversing  the  decision.  As,  then,  there 
was  judgment  of  nonsuit  by  leave  of  the  court,  the  court  was  right 
in  giving  judgment  in  favour  of  the  plaintiff. 

Judgment  affirmed. 


Shorman  against  The  Farmers'  Bank  of  Reading. 

The  debts  of  a  decedent  cease  to  be  a  lien  on  his  real  estate  after  five  years, 
although,  in  his  life  time,  he  made  a  voluntary  conveyance  of  it  for  the  purpose 
of  defrauding  his  creditors. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

Jacob  Marshall,  administrator  of  William  Shorman,  against  The 
Farmers'  Bank  of  Reading.  This  was  an  issue  directed  to  try  the 
rights  of  the  parties  to  the  proceeds  of  the  sale  by  the  sheriff  of 
the  real  estate  of  John  Strohecker  deceased,  in  which  the  follow- 
ing facts  appeared : 

John  Garber  died  intestate  in  1819.  Shorman  was  married  to 
one  of  his  daughters,  and  Daniel  Strohecker  to  another.  His  lands 
were  appraised,  and  Shorman,  as  attorney  for  Daniel  and  wife, 
accepted  of  a  purpart.  Daniel  and  wife  conveyed  said  pur- 
part  to  Shorman,  and  he  gave  a  bond  to  them  for  their  portion 
of  the  valuation  money,  amounting  to  $1903.24,  dated  the  6th 
August  1819,  and  payable  in  one  year.  Daniel  Strohecker  and 
wife  gave  a  power  of  attorney  to  John  Strohecker,  authorizing  the 
said  John  to  transfer  this  bond  to  the  bank  in  payment  of  a  debt 
which  he  then  owed  to  it.  The  transfer  was  made  on  the  14th 
September  1820.  Suit  was  brought  on  this  bond  for  the  use  of 
the  bank.  On  the  9th  April  1821,  judgment  was  entered,  Ji.  fa. 
issued,  and  a  levy  was  made  on  land,  and  the  same  was  not  con- 
demned. On  the  17th  April  1824,  the  judgment  was  opened,  and 
it  was  ordered  that  the  cause  was  to  be  tried  on  the  merits.  A 
verdict  was  rendered  for  the  plaintiff  for  $2685.81,  and  judgment 

v.  — 2o 
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entered  on  the  10th  August  1835.  A  suit  was  brought  by  John 
Strohecker  against  John  Garber's  administrator,  which  was  tried 
in  the  Circuit  Court  on  the  26th  April  1827,  and  verdict  rendered 
for  the  plaintiff  for  $7919.35,  and  judgment  on  the  verdict.  After- 
wards the  plaintiff  gave  a  credit  for  $6649.10,  leaving  a  balance 
for  collection  of  $1270.25.  For  the  collection  of  this  afi.fa.  was 
issued,  ahd  a  levy  made  on  this  same  purpart,  and  it  was  con- 
demned. It  was  sold  on  a  vend,  exp.,  March  12th  1830,  for  $7400, 
and  on  the  26th  April  1830  a  deed  was  made  by  the  sheriff  to  the 
purchaser. 

The  bank  claimed  the  right  to  have  its  debt  against  Shorman 
paid  out  of  the  money  raised  by  this  sale,  and  an  issue  was  formed 
between  the  widow  of  Daniel  Strohecker  and  the  bank  to  try  its 
right  to  the  money.  After  various  trials,  it  was  determined  by 
the  Supreme  Court  that  the  bank  had  no  right  to  the  money, 
because  the  assignment  of  the  bond  was  not  in  the  name  of  the 
principal,  and  therefore  was  not  his  act,  and  did  not  pass  any 
interest,  and  that  under  all  the  circumstances  it  survived  to  his 
widow,  to  whom  the  money  was  decreed,  and  thus  judgment  was 
rendered  against  the  bank.  A  suit  was  brought  by  Shorman's 
administrator  against  John  Strohecker's  administrator  to  April 
term  1837,  and  on  the  12th  April  1839  there  was  a  verdict  and 
judgment  for  the  plaintiff  for  $968.25.  On  process  issued  on  this 
judgment  to  January  term  1842,  lands  were  sold  to  the  amount 
of  $J  172.  This  money  was  brought  into  court,  and  there  remained 
for  distribution,  after  payment  of  costs,  the  sum  of  $1085.  The 
bank  claimed  this  money  as  due  from  John  Strohecker's  estate,  by 
virtue  of  his  assignment  of  the  bond  of  D.  Strohecker  on  Shorman. 
Shorman's  administrator  claimed  it  on  his  judgment  against  John 
Strohecker's  administrator.  John  Strohecker  died  on  the  8th 
January  1835,  having  first  made  a  voluntary  conveyance  of  the 
property  for  the  purpose  of  defrauding  his  creditors.  The  bank 
brought  suit  against  the  administrator  of  Strohecker  on  the  16th 
May  1842,  which  was  still  pending. 

It  was  contended  on  the  part  of  the  plaintiff  that  the  bank  had 
lost  its  lien  for  their  debt  on  the  estate  of  Strohecker  by  the  lapse 
of  five  years  after  his  death  before  suit  brought.  The  court  below 
was  of  opinion  that  the  limitation  contained  in  the  Act  of  1834, 
under  the  circumstances  of  this  case,  did  not  bar  the  claim  of  the 
bank,  and  directed  a  verdict  in  their  favour. 

Davis  and  Ho/man,  for  plaintiff  in  error,  referred  to  the  Act  of 
24th  February  1834,  §  24,  (Purd.  439);  6  Watts  32;  5  Serg.  # 
Rawle  78 ;  16  Serg.  fy  Rawle  79 ;  3  Penn.  Rep.  18. 

Smith,  for  defendant  in  error,  argued  that  there  was  no  laches 
on  the  part  of  the  bank  ;  that  they  were  constantly  persevering  in 
their  efforts  to  obtain  their  money,  and  they  ought  not  now  to  be 
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deprived  of  it  by  the  claim  of  a  fraudulent  vendee,  because  their 
efforts  happened  to  be  misdirected  for  a  time.  17  Serg.  fy  Rawle 
285;  2  Watts  136;  4  Rawle  384;  6  Watts  96;  8  Watts  188;  9 
Watts  237. 

The  opinion  of  the  Court  was  delivered  by 
KENNEDY,  J. — Several  errors  have  been  assigned  in  this  case ; 
but  as  we  are  of  opinion  that  the  Farmers'  Bank  of  Reading  has 
no  claim  upon  the  money  in  question,  it  is  therefore  wholly  unne- 
cessary to  consider  them  in  detail.  The  court  below  seem  to  have 
thought  that  the  Act  of  1834,  which  limits  the  liens  of  the  debts 
of  deceased  debtors  upon  their  real  estates  respectively  to  five 
years,  operates  only  in  favour  of  the  heirs  and  devisees  of  such 
debtors,  and  not  in  favour  of  creditors,  who,  by  their  vigilance  in 
bringing  and  prosecuting  suits  for  their  claims  within  the  five 
years,  where  they  are  payable,  or,  if  not  payable,  by  filing  the 
evidence  thereof  in  the  prothonotary's  office  within  the  same  pe- 
riod, have  preserved  and  continued  their  liens  as  against  those 
creditors  who  have  neglected  to  do  so ;  and  that  both  these  classes 
of  creditors  are  alike  entitled  to  come  in  and  be  paid  out  of  the 
moneys  arising  from  a  sale  made  of  the  real  estate  of  the  debtor,  in 
such  case,  by  virtue  of  judicial  process.  Or  it  may  be  that  the  court 
considered  this  case  distinguishable  from  cases  where  the  debtors 
die  seised  of  the  real  estate  which  their  creditors  claim  to  have  a 
lien  on  for  the  payment  of  their  debts,  and  therefore  not  coming 
within  the  limitation  of  the  Act  of  1834. 

In  this  case  it  appears  that  the  debtor  in  his  lifetime  had  made 
a  voluntary  conveyance  of  the  estate  to  a  son  and  a  son-in-law,  and 
not  having,  as  is  alleged,  sufficient  estate  remaining  to  pay  all  his 
debts,  the  conveyance  was  therefore  void  as  against  his  creditors ; 
and  upon  this  ground  it  seems  that  the  estate,  as  conveyed,  was 
taken  in  execution  and  sold  after  his  death  for  the  payment  of  his 
debts.  But  the  policy  and  design  of  the  Act  of  1834,  as  also  of  the 
Act  of  1797,  its  prototype,  were  not  merely  intended  to  limit  the 
lien  of  the  debts  of  deceased  debtors  on  their  real  estates,  but  like- 
wise to  limit  the  liability  of  such  estates  to  the  payment  of  the 
debts  of  the  deceased.  But,  supposing  the  limitation  contained  in 
the  Act  extended  to  the  lien  only,  that  would  be  sufficient  to  give 
the  creditor  a  preference  who  had  preserved  and  continued  his 
lien,  over  the  creditor  who,  from  neglect  to  comply  with  the  requi- 
sition of  the  Act,  had  lost  his  lien.  This  principle  governs  the 
practice  of  courts  daily  in  appropriating  the  moneys  arising  from 
judicial  sales  of  real  estates,  upon  which  judgments  have  been 
liens.  They  must  be  paid  according  to  priority  of  lien ;  but  if  the 
lien  of  an  elder  judgment  has  become  extinct  for  want  of  being 
kept  alive  as  prescribed  by  the  Act  of  Assembly,  all  junior  judg- 
ments whose  liens  continue  to  exist  must  be  paid  out  of  the  fund 
before  it.  But  the  circumstance  of  a  debtor  having  voluntarily 
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conveyed  his  real  estate  away  under  circumstances  which  render 
it  still  subject  to  the  payment  of  his  debts  generally,  though  not  a 
lien  upon  it  in  any  way,  does  not  seem  to  be  sufficient  to  take  the 
case  out  of  the  operation  of  the  limitation  of  the  Act  of  1834.  In 
the  first  place,  it  seems  to  be  quite  as  equitable  and  just  that  all 
the  debts  of  such  deceased  debtor  should  immediately  upon  his 
death  become  liens  upon  the  estate  so  conveyed,  as  if  he  had  died 
seised  of  it ;  and  if  it  prove  insufficient  to  pay  all,  that  it  should  be 
applied  pro  rata. 

And  this  principle  being  settled  and  adopted  once,  it  seems  then 
in  the  second  place  to  be  quite  as  necessary  and  reasonable  that 
the  limitation  provided  by  the  Act  of  1834  should  be  applied  in 
the  same  manner  and  to  the  same  extent,  in  such  case,  as  in  the 
case  where  the  debtor  dies  seised  of  the  estate.  The  court  below, 
however,  seem  to  have  thought  none  but  creditors  could  claim  the 
money  in  such  case  as  the  present,  and  that,  there  being  no  credi- 
tors of  John  Strohecker,  the  deceased  debtor,  excepting  the  parties 
to  this  suit,  if  the  bank  had  no  right  to  receive  any  part  of  the 
money  in  question,  then  the  surplus,  after  paying  the  judgment  in 
favour  of  Sherman's  administrator,  would  be  lost,  or  at  least 
remain  without  an  owner;  for  the  court  say  the  heirs  of  the 
fraudulent  vendor  (John  Strohecker)  cannot  claim  it,  nor  can  the 
fraudulent  vendees  claim  it ;  and  asks  the  question,  if  there  be  a 
surplus,  where  is  it  to  go  ?  This  question  is  easily  answered,  and 
it  is  clear  beyond  all  reasonable  doubt  that  the  surplus,  if  there 
be  any  after  satisfying  the  debts  which  remain  liens  upon  the  fund, 
will  belong  to  the  voluntary  or  fraudulent  vendees.  Their  right 
to  the  land,  or  the  estate,  before  it  was  sold  by  the  sheriff,  was 
good  against  all  the  world  except  those  creditors  of  their  vendor, 
who,  by  their  vigilance,  had  kept  the  liens  of  their  debts,  created 
by  the  death  of  the  vendor,  alive ;  and  the  money  arising  from  the 
sale  made  of  the  estate,  being  a  substitute  for  the  estate,  must  of 
course,  and  in  the  very  nature  of  things,  after  the  lien  debts  are 
all  paid  out  of  it,  belong  to  those  who  were  otherwise  the  absolute 
owners  of  the  estate  at  the  time  of  sale.  Had  they  paid  all  the 
debts  that  were  liens  upon  it  at  the  time  of  sale,  and  before  it  took 
place,  it  could  not  have  been  sold,  so  as  to  have  devested  them  of 
their  right  to  it.  It  would  therefore  be  unaccountably  strange,  as 
also  unjust,  that  they  should  be  held  to  lose  more  money  by  the 
sale,  excepting  the  costs  which  accrued  by  reason  thereof,  than 
they  could  have  been  required  to  pay  in  order  to  redeem  the  estate 
without  a  sale.  In  short,  they  are  entitled  to  the  surplus  money 
after  satisfying^the  lien  debts,  in  the  same  manner  and  to  the  same 
extent  that  bona  fide  purchasers  of  an  estate  for  a  valuable  consi- 
deration would  Be,  when  the  estate  is  sold  from  them  upon  a  judg- 
ment, or  any  other  encumbrance  that  existed  against  it  at  the  time 
of  their  purchase. 

Judgment  reversed,  and  the  record  remanded  to  the  court  below 
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that  it  may  proceed  thereon  to  make  a  final  decree  in  respect  to 
the  distribution  of  the  money  in  court,  according  to  the  principles 
laid  down  by  this  court. 


Keim  against  Rush. 

When  goods  are  sold  to  be  delivered  at  a  distance,  the  proper  time  to  make  the 
entry  in  the  book  is  when  they  are  loaded  and  started ;  and  entries  thus  made  are 
competent  evidence  to  prove  the  sale  and  delivery. 

The  books  of  an  iron-master  are  not  competent  evidence  to  disprove  the  fact  of 
a  sale  and  delivery  of  iron  to  him. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered  by 
John  Rush  against  Keim,  Whitaker  &  Co.  The  plaintiff  having 
been  sworn,  said :  "  This  is  my  book  of  original  entries.  These 
entries  are  in  my  handwriting,  made  at  the  time  they  bear  date. 
I  had  my  forge  in  Hereford  township,  and  lived  there.  The 
defendants  lived  in  Reading,  and  had  their  rolling-mill  there,  about 
21  miles  off.  I  made  the  entries  at  the  forge.  When  the  wagons 
were  loaded,  and  the  teams  started,  then  I  went  and  made  the 
entries.  It  was  my  team  and  carter." 

The  plaintiff  then  offered  the  book  and  entries  in  evidence.  The 
defendants  objected,  because  the  entries  were  made  before  the  sale 
and  delivery,  and  not  at  tne  proper  time ;  because  the  charges  in 
the  book  offered  in  evidence  were  not  against  the  defendants,  and 
because  the  entries  were  altered  and  erased  in  a  material  part.  In 
support  of  the  last  ground,  the  testimony  of  Patrick  Toland  was 
read  as  follows:  I  was  at  Keim's,  Whitaker  &  Co.  in  1836,  in 
April.  Was  not  absent  from  that  time  during  the  year.  I  was 
there  on  the  9th  and  10th  of  August  1836,  and  on  the  llth  and 
12lh  of  August  1836,  (looking  at  his  book).  Blooms  were  delivered 
on  the  4th,  and  on  the  12th  of  August  1836,  from  Mr  Rush ;  and 
none  between  these  dates.  The  amount  delivered  on  the  12th  was 
1  ton,  9  hundred,  1  quarter  and  5  pounds.  When  Mr  Rush  brought 
his  book  there  to  show  the  delivery,  it  had  the  number  of  pieces. 
From  the  number  of  pieces  I  undertook  to  show  him  he  was  wrong 
(he  had  eighty  odd),  as  they  would  not  correspond  with  the  weight, 
and  would  overrun.  He  said  he  would  go  home  and  inquire  with 
his  men;  they  had  chalked  it  down  on  the  beam  or  somewhere 
about  the  forge,  where  he  could  see  it.  It  was  suggested  to  him 
that  what  he  claimed  might  have  gone  to  Phcenixville.  He  said 
v.  — 48  2a* 
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it  might  be  so;  he  would  inquire  when  he  got  home.  He  came 
there  again  several  times.  I  saw  his  book  the  second  time,  when 
it  appeared  evident  it  was  altered.  Can't  recollect  what  reasons 
he  gave  for  the  alterations;  the  number  of  pieces  were  altered. 
The  price  of  blooms  was  $87.50  on  the  llth  and  12th  August 
1836.  Our  weight  did  not  correspond  with  Mr  Rush's.  We 
generally  gave  bills  when  we  were  asked.  Whether  we  gave  a 
bill  at  this  time  I  can't  remember.  When  I  say  there  were  no 
blooms  delivered  between  the  4th  and  12th  of  August  1836, 1  speak 
from  the  entries  of  my  books  and  my  memory.  I  can't  say  cer- 
tainly at  which  time  I  noticed  the  alteration  in  Mr  Rush's  book." 

The  court  overruled  the  objections  and  admitted  the  book  in 
evidence,  and  the  entries  to  be  read :  to  which  decision  the  defen- 
dants excepted. 

The  defendants  offered  in  evidence  their  book  kept  at  the  rolling- 
mill  of  all  iron  delivered  there,  by  which  book  it  appeared  no  iron 
or  blooms  were  delivered  by  the  plaintiff  between  the  4th  and  12th 
of  August  1836  ;  accompanied  by  proof  that  the  entries  were  made 
by  Patrick  Toland,  whose  business  it  was  to  enter  all  the  iron 
delivered  at  the  rolling-mill ;  that  Toland  was  at  the  rolling- 
mill  all  the  time,  in  August  1836,  and  that  he  kept  the  books  cor- 
rectly, and  that  no  blooms  were  delivered  by  Rush  between  said 
4th  and  12th  of  August  1836;  to  which  the  plaintiff  objected,  and 
the  court  rejected  the  book,  but  allowed  Toland  to  prove  that  he 
was  at  the  defendants'  iron-works  in  the  month  of  August  1836, 
and  that  the  plaintiff  did  not  deliver  the  blooms  for  which  this 
suit  was  brought.  To  this  decision  the  defendants  excepted. 

Smith,  for  plaintiffs  in  error,  contended  that  books  of  original 
entry  were  only  evidence  of  a  sale  and  delivery  when  the  delivery 
was  actually  made  to  the  vendee ;  and  not  when  the  parties  were 
to  depend  upon  the  uncertainty  of  any  delivery  at  all,  and  when  the 
vendor  could  not  know  whether  the  delivery  was  made.  4  Serg. 
#  Rawle  3;  16  Serg.  fy  Rawle  133;  4  Rawle  404;  2  Watts  <$• 
Serg.  19. 

Hoffman,  contra,  referred  to  5  Serg.  &•  Rawle  404 ;  1  Watts  A- 
Serg.  356. 

PER  CmiiAM.  —  The  case  does  not  call  on  us  to  decide  whether 
the  property  in  the  blooms  passed  by  the  delivery  to  the  carter. 
That  question  might  be  a  difficult  one;  though,  it  is  very  clear, 
the  property  would  have  passed  by  a  delivery  to  a  general  carter, 
or  one  employed  by  the  vendee.  The  blooms  were  sent  by  the 
vendor's  own  wagon,  and  the  vendor  made  the  entries  in  the  book 
as  soon  as  they  were  loaded  and  started.  When  else  ought  he  to 
have  made  them  ?  Not,  say  the  vendees,  till  the  return  of  the 
carters  had  made  it  certain  that  the  blooms  had  been  received. 
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But  that  would  have  made  the  fact  of  delivery  no  more  certain 
than  it  was  made  by  the  presumption,  founded  in  the  usual  course 
of  events,  that  they  would  reach  the  vendees  in  the  ordinary 
course.  The  competency  of  entries  in  day-books  is  based  on  the 
personal  knowledge  of  him  who  makes  them,  that  the  fact  stated 
is  true,  not  on  hearsay  knowledge  which  he  may  have  happened  to 
acquire  from  another.  If  the  delivery  is  to  be  proved  by  the  story 
of  the  carters,  the  carters  themselves  ought  to  be  called ;  but  it 
would  be  idle  to  call  them ;  for  they  are  not  supposed  to  know  the 
quantity  delivered  or  the  times  of  delivery;  nor  could  their  testi- 
mony always  be  had.  The  book,  then,  kept  in  the  usual  order  of 
such  transactions,  was  properly  received.  Nor  does  this  view  of 
the  case  conflict  with  Rhoads  v.  Gaul,  (4  Rawle  404),  in  which  the 
goods  had  been  booked  before  they  were  sent.  Here  they  were 
booked  at  the  instant ;  and  that  was  undoubtedly  the  proper  time. 
It  is  scarce  necessary  to  say  the  vendees'  book  was  not  admissible. 

Judgment  affirmed. 


Brobst  against  Bank  of  Pennsylvania. 

In  an  action  against  a  corporation,  it  is  necessary  to  serve  the  summons  at  the 
place  where  the  corporation  is  located. 

An  action  against  the  Bank  of  Pennsylvania,  which  is  located  in  Philadelphia, 
cannot  be  instituted  in  the  county  of  Berks  by  a  service  of  the  process  upon  the 
cashier  of  the  branch  of  the  bank  located  in  that  county. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

Elizabeth  Brobst,  administratrix  of  George  Brobst,  instituted 
an  action  of  assumpsit  for  money  had  and  received  against  the 
Bank  of  Pennsylvania,  in  the  county  of  Berks.  The  bank  is  located 
in  the  city  of  Philadelphia,  and  by  its  charter  has  power  to  estab- 
lish offices  of  discount  at  several  places  throughout  the  State,  and 
among  others,  at  the  county  of  Berks,  where  it  has  such  an  office 
for  the  transaction  of  business,  and  where  the  alleged  contract  and 
assumpsit  were  made.  The  summons  was  served  upon  the  cashier 
of  the  office  in  Berks  county ;  and  on  motion,  the  court  below 
(BANKS,  President)  quashed  the  service. 

Hoffman,  for  plaintiff  in  error.  The  process,  in  this  case,  was 
served  upon  the  cashier  of  the  branch  at  Reading;  and  he  is  an  officer 
designated  by  the  Act  of  Assembly  upon  whom  process  may  be 
served.  1  Penn.Rep.  161 ;  8  Serg.  <£•  Rawle  520.  But  a  corporation  is 
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suable  where  the  contract  is  made.     Angell  on  Corporations  148 ; 
3  Cow.  684 ;  6  Conn.  Rep.  428,  435;  2  Watts  271. 

Smith,  contra,  contended  that  process  cannot  be  served  out  of 
the  district  where  the  artificial  body  exists ;  and  cited  1  Tidd's 
/Vac.  140;  16  Johns.  7. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  was  an  action  of  assumpsit  for  money  had 
and  received,  against  the  Bank  of  Pennsylvania.  The  summons, 
which  issued  out  of  the  Court  of  Common  Pleas  of  Berks  county, 
was  served  on  the  cashier  of  the  office  of  discount  and  deposit  at 
Reading,  in  that  county,  established  by  the  defendants  under  the 
power  vested  in  them  by  their  charter ;  and  the  question  is  whether 
such  service  is  sufficient. 

By  tne  41st  section  of  the  Act  of  13th  June  1836,  special  pro- 
vision is  made  for  the  service  of  a  summons  on  a  corporation  aggre- 
gate, except  where  it  is  a  county  or  township.  The  service  is  to 
be  deemed  sufficient,  "  if  made  upon  the  president  or  other  princi- 
pal officer,  or  on  the  cashier,  treasurer,  secretary  or  chief  clerk  of 
such  corporation,"  in  the  manner  before  provided.  The  cashier 
of  an  office  of  discount  and  deposit  is  certainly  not  a  cashier  of  the 
corporation  within  the  letter  of  this  provision.  There  is  but  one 
corporation,  and  that,  by  the  1st  section  of  the  Incorporating  Act 
passed  the  30th  March  1793,  is  established  at  Philadelphia.  A 
power  is  given  to  the  bank,  by  the  15th  section,  to  establish  offices 
at  Lancaster,  York  or  Reading,  and  other  places,  for  the  purposes 
of  discount  and  deposit  only,  and  upon  the  same  terms  and  in  the 
same  manner  as  is  practised  at  the  bank.  But  these  offices  are 
not  banks,  nor  are  they,  properly  speaking,  branches ;  which  is 
but  a  figurative  expression.  They  are  merely  subordinate  offices 
erected  by  the  bank  under  the  same  section,  at  its  own  will  and 
pleasure,  the  management  and  conduct  of  them  being  expressly 
directed  to  be  intrusted  to  such  persons,  under  such  agreements 
and  subject  to  such  regulations  as  the  bank  deems  proper,  and 
subject  to  be  annulled  when  they  see  fit.  It  results,  then,  that 
there  is  but  one  bank,  and  that  is  established  at  Philadelphia,  and 
that  these  offices  of  discount  and  deposit  are  merely  subordinate, 
and  may  receive  any  shape,  or  act  in  any  mode,  in  the  exercise  of 
their  legitimate  powers,  which  the  bank  chooses  to  designate. 
Other  provisions  of  this  and  subsequent  laws  lead  to  the  same 
result.  By  the  13th  article  of  section  7,  bills  or  notes  issued  by 
the  corporation  are  such  as  are  "  signed  by  the  president  and 
countersigned  by  the  principal  cashier  or  treasurer  thereof."  In 
section  42  of  the  Act  of  13th  June  1836,  a  special  provision  is 
made  for  cases  where  the  officers  of  the  corporation,  or  any  of 
them,  do  not  reside  in  the  county.  It  provides  that  in  such  cases, 
in  actions  for  damages  occasioned  by  a  trespass  or  injury  done  by 
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a  corporation,  the  summons  may  be  served  on  "  any  officer  or 
agent  of  the  corporation,  at  any  office  or  place  of  business  of  the 
corporation  within  the  county,  or,  if  there  be  no  office  or  place  of 
business  in  the  county,  on  the  president  or  other  principal  officer, 
cashier,  treasurer,  secretary  or  chief  clerk,  in  any  county  or  place 
where  they  may  be  found."  And  though  this  would  seem,  by  the 
remarks  of  the  commissioners  on  the  Revised  Code,  to  have  been 
intended  principally  for  turnpike  and  other  similar  corporations, 
yet  the  words  being  general  may,  perhaps,  embrace  others.  Being 
confined,  however,  to  actions  of  trespass,  they  cannot  help  the 
plaintiff  here.  And  the  existence  of  such  a  provision  for  a  special 
case  is  a  strong  argument  to  show  that  in  other  cases  it  is  neces- 
sary to  serve  the  summons  at  the  place  where  the  corporation  is 
located.  Other  acts  relative  to  legal  proceedings  against  corpora- 
tions seem  to  show,  that  it  is  the  officers  of  the  corporation  itself 
that  are  to  be  dealt  with  as  the  parties,  and  not  the  subordinate 
agents  or  instruments.  In  executions,  for  instance,  by  sect.  72  of 
the  Act  of  22d  March  1817,  and  16th  June  1836,  the'sheriff  is  to 
"  go  to  the  banking-house,  or  other  principal  office  of  such  corpo- 
ration, during  the  office-hours,  and  demand  of  the  president,  chief 
clerk,  or  other  officer  having  charge  of  such  office,  the  amount  of 
the  execution."  By  the  4th  section  of  the  Act  of  22d  March  1817, 
in  case  of  appeal,  certiorari,  or  writ  of  error  by  any  corporation, 
the  oath  or  affirmation  is  to  be  by  the  president  or  other  chief 
officer  of  the  corporation,  or,  in  his  absence,  by  the  cashier,  trea- 
surer or  secretary.  By  section  5,  rules  of  reference  and  notices 
are  to  be  served  in  the  same  manner. 

These  different  provisions  go  to  show,  that  the  corporation  is  to 
act  by  its  own  principal  officers,  and  that  the  responsibilities  and 
the  rights  of  the  corporation,  in  relation  to  legal  proceedings,  are 
thrown  on  them ;  and  as  they  cannot  avail  themselves  of  these 
rights  in  the  names  of  inferior  officers  or  clerks,  so,  on  the  other 
hand,  they  cannot  be  legally  called  upon  through  their  medium. 
We  are  therefore  of  opinion  that  there  was  no  error  in  the  judg- 
ment of  the  court  below  setting  aside  the  service  of  the  writ. 

Judgment  affirmed. 
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Alexander  against  Hoffman. 

In  an  action  to  recover  compensation  for  work  and  labour  under  a  special  con- 
tract, the  plaintiff  cannot  recover  for  part  performance  upon  a  declaration  contain- 
ing a  general  averment  of  performance ;  but  he  must  set  out  specially  a  default 
of  the  defendant  as  the  ground  of  his  failure  to  perform  according  to  his  contract. 

In  such  case,  it  is  not  the  duty  of  the  plaintiff  to  abandon  his  contract  and  resort 
to  an  action  for  damages,  but  he  may  recover  on  his  contract  for  the  amount  of 
work  done,  upon  proof  of  the  defendant's  default. 

In  such  action,  the  book  of  original  entries  of  the  plaintiff  showing  the  amount 
of  work  done,  is  not  competent  evidence. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

This  was  an  action  on  the  case  brought  by  George  Hoffman 
against  S.  Alexander.  The  declaration  stated  "  Whereas  on  the 
26th  November  1839,  an  agreement  in  writing  was  entered  into 
between  the  said  Hoffman  of  the  one  part,  and  Alexander,  by  his 
agent  John  D.  Creigh,  of  the  other  part,  as  follows,  viz.  '  Said 
Hoffman  hereby  agrees  to  chop  and  rank  in  a  workman-like  man- 
ner, during  the  ensuing  winter  and  before  the  first  of  April  next, 
6000  cords  of  wood :  also  the  said  Hoffman  agrees  to  haul  the  said 
wood  into  pit,  and  make  all  the  necessary  hearths  and  dust  there- 
for, and  to  rake  the  leaves  and  coal  said  wood,  and  make  good  and 
sufficient  yield  of  and  out  of  said  wood:  to  make  and  keep  in  repair 
all  necessary  wagon  roads  through  said  coaling  to  and  from  the 
hearths,  and  to  do  all  things  needful  and  necessary  about  the  same, 
and  to  send  in  and  have  in  readiness  during  the  next  coaling  sea- 
son, as  much  coal  as  will  at  all  times  keep  in  steady  employ  during 
said  season,  two  teams  either  hauling  coal  or  leaves.  In  con- 
sideration whereof,  said  Alexander  hereby  agrees  to  pay  said  Hoff- 
man therefor,  the  sum  of  $5400  in  the  following  manner,  viz.,  $300 
before  15th  December,  $300  before  15th  January,  8300  before  15th 
February,  $300  before  15th  March,  $100  before  10th  May,  $100 
before  10th  June,  $200  before  10th  July,  and  $200  before  10th 
August :  and  to  furnish  provisions  for  all  the  workmen  that  said 
Hoffman  may  want  or  require,  at  the  following  prices :  flour  at 
$0.75  per  barrel,  pork  at  10  cents,  bacon  at  13  cents,  oats  at  35 
cents,  and  all  groceries  and  goods  at  the  usual  selling  prices :  and 
for  such  balance  as  may  remain  due  to  said  Hoffman  on  settlement 
after  said  coaling  is  finished,  it  is  to  be  paid  to  him  90  days  there- 
after.' And  although  the  said  George  from  the  date  of  said  agree- 
ment, had  performed  all  things  therein  contained  on  his  part  to 
be  performed  according  to  the  form  and  effect  thereof,  yet  the  said 
Alexander,  his  promises  and  assumptions  so  as  aforesaid  made, 
wholly  disregarding,  did  not  pay  the  said  George  $300  before 
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15th  December,  &c.,  &c.,  did  not  furnish  the  provisions  for  all  the 
workmen,  as  in  the  said  agreement  mentioned,  and  did  not  pay 
the  said  George  the  balance  due  to  him  of  the  said  sum  of  $5400 
according  to  the  said  agreement.  But  the  same  to  pay,  hitherto 
hath  refused,  &c." 

The  plaintiff  offered  in  evidence,  a  book  containing  the  original 
entry  of  the  amount  of  wood  cut,  by  whom  and  when  cut,  and  the 
amount  of  dockage,  &c.,  usually  called  a  wood  list.  The  defend- 
ant objected  to  it,  as  not  being  evidence  to  sustain  the  plaintiff's 
declaration.  The  court  overruled  the  objection,  and  the  defendant 
excepted.  The  plaintiff  then  called  a  number  of  witnesses  to 
prove  the  cutting  of  the  wood  to  the  amount  of  3310  cords,  and 
that  in  consequence  of  the  failure  of  the  defendant  to  furnish  pro- 
visions and  pay  according  to  his  contract,  the  plaintiff  was  unable 
to  proceed  with  the  work,  and  quitted  it. 

The  defendant  asked  the  court  to  instruct  the  jury,  that  upon 
the  declaration  averring  general  performance  and  the  proof  given 
to  support  it,  the  plaintiff  was  not  entitled  to  recover.  But  the 
court  instructed  the  jury,  that  the  plaintiff  might  recover  for  the 
amount  of  work  actually  done,  if  he  was  prevented  from  complet- 
ing the  work  by  the  failure  of  the  defendant  to  pay.  This  was  the 
subject  of  exception.  A  verdict  was  rendered  for  the  plaintiff  for 
8529.79. 

Alexander,  for  plaintiff  in  error.  That  the  book  was  not  evi- 
dence, cited  5  Serg.  fy  Rawle  404 ;  10  Watts  249 ;  13  Serg.  fy  Rawle 
126;  5  Serg.  $  Rawle  404;  1  Watts  $  Serg.  60.  The  plaintiff 
could  not  recover,  without  averring  the  defendant's  default  as  a 
reason  for  his  non-performance. 

Watts,  contra.  The  peculiar  circumstances,  which  surround 
the  contracts  of  an  iron-master  and  his  labourers,  renders  neces- 
sary the  adoption  of  certain  exceptions  to  the  rules  of  evidence. 
The  labourer  has  no  other  employment  or  transactions  which 
require  such  entries  as  would  make  a  book  evidence.  His  trans- 
actions are  all  with  one  person ;  and  the  only  account  that  can  be 
kept  of  them  is  such  as  was  kept  in  this  case.  After  wood  is 
coaled,  the  ordinary  testimony  of  witnesses  is  not  to  be  had,  or  at 
all  events,  when  had,  will  be  very  uncertain. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  on  the  case  to  recover  compen- 
sation for  work  and  labour  under  special  agreement.  The  plain- 
tiff avers  a  general  performance,  and  alleges  specific  breaches  of 
the  contract  by  the  defendant.  It  is  conceded  that  neither  party 
performed  his  part  of  the  agreement  literally,  but  the  plaintiff 
insists  that  he  was  prevented  from  performance  by  the  default  of 
the  defendant.  And  this  raises  the  first  question;  for  the  defend- 


384  SUPREME  COURT  [Harrisburg 

[Alexander  v.  Hoffman.] 

ant  alleges,  that  admitting  this  to  be  true,  notwithstanding,  no 
recovery  can  be  had  on  a  declaration  containing  a  general  aver- 
ment of  performance.  He  insists  that  the  plaintiff  should  set  out 
his  excuse  for  failure  to  perform  his  part  of  the  agreement.  The 
object  of  a  declaration  is  to  give  notice  of  the  cause  of  action,  and 
this  would  not  be  done,  if  the  plaintiff  was  at  liberty  to  aver  general 
performance,  and  support  his  action  by  evidence  of  an  inability  or 
prevention  to  perform  by  the  default  of  the  opposite  party.  The 
defendant  would  come  prepared  to  meet  one  charge,  and  would  be 
compelled  to  defend  himself  from  a  charge  of  a  different  nature. 
1  Sound.  204;  2  Chitty  P.  400 ;  1  Saund.  P.  #  E.  146;  Cassel  v. 
Cooke,  (8  Serg.  &f  Rawle  296).  The  court  was  wrong,  as  we  think, 
in  instructing  the  jury,  that  under  the  evidence  and  declaration, 
the  plaintiff  might  recover ;  the  allegata  and  probata  did  not  agree. 

It  is  necessary  for  the  plaintiff  to  prove  one  of  the  two  things, 
either  that  he  has  fully  complied  with  his  contract,  or  he  must 
satisfy  the  jury  that  he  was  prevented  from  performing  by  the 
failure  of  the  defendant  to  pay  according  to  the  stipulation  in  the 
agreement.  In  the  latter  case,  he  will  be  allowed  for  his  labour 
a  sum,  the  amount  of  which  the  jury  will  decide  under  all  the 
circumstances,  deducting  for  the  injury,  if  any,  arising  from  any 
failure  of  the  plaintiff  to  do  the  work  at  the  time  stipulated.  I 
cannot  agree  with  the  defendant,  that  the  only  remedy,  if  the 
plaintiff  was  dissatisfied  with  the  defendant's  performance,  was  by 
refusing  to  proceed  and  abandoning  the  contract,  giving  notice  to 
the  defendant  and  looking  for  damages.  He  might  have  pursued 
this  course,  if  he  would,  but  he  was  not  compelled  to  do  so.  It 
would  be  against  equity,  if  he  could  not  recover  the  amount  due 
for  his  labour,  when  he  pursued  his  work  with  the  knowledge  of 
the  defendant,  and  without  objection,  so  far  as  appears  in  the  evi- 
dence. It  is  not  our  intention  to  express  any  opinion  on  the  merits. 
That  is  a  matter  for  the  judgment  of  the  jury,  as  the  case  goes 
down  for  another  trial,  depending  on  its  peculiar  circumstances, 
and  as  such,  is  proper  for  their  decision.  .They  are  a  tribunal 
fully  competent  to  do  justice  between  the  parties. 

In  the  course  of  the  trial,  the  court  permitted  the  plaintiff  to 
give  in  evidence  his  book  of  original  entries,  we  think,  improperly. 
1.  Because  it  is  a  book  of  original  entries  to  prove  a  delivery  of 
goods  under  a  previous  contract  for  their  delivery  at  different  dis- 
tinct periods.  2.  Because  the  book  does  not  purport  to  charge 
the  defendant,  but  seems  to  be  an  account  against  labourers  em- 
ployed by  him  in  the  work.  Lonergan  v.  Whitehead,  (10  Watts 
249) ;  Gamber  v.  Wolaver,  (I  Watts  $  Serg.  66). 

We  perceive  nothing  in  the  remaining  bills,  nor  in  the  charge, 
which  is  exceptionable. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Sampson  against  The  Commonwealth. 

In  a  criminal  case,  the  court  will  not  pass  upon  an  assignment  of  error  where 
the  allegations  of  fact  constituting  it  do  not  appear  upon  the  record  otherwise  than 
as  a  reason  for  a  new  trial  and  in  arrest  of  judgment. 

A  principal  and  accessary  in  a  felony  may  voluntarily  appear,  plead  and  go  to 
trial  jointly,  and  the  finding  is  conclusive  upon  them.  Whether  they  shall  be  so 
tried,  is  discretionary  with  the  court. 

The  sufficiency  or  insufficiency  of  evidence  to  warrant  a  conviction  of  a  felony 
cannot  be  the  subject  of  consideration  upon  a  writ  of  error. 

The  burning  of  a  barn  with  hay  and  grain  in  it,  is  felony  and  arson  at  common 
law. 

An  indictment  against  a  principal  and  accessary  in  a  felony  contained  two 
counts  against  the  principal,  laying  the  barn  burnt  in  one  as  the  property  of 
R.,  and  in  the  other  as  the  property  of  N.,  and  a  third  count  against  the  accessary 
that  he  did  "  aid,  abet,  &c.  the  said  B.  to  do  and  commit  the  said  felony  and 
arson,  &c."  Held  that  the  word  "  said"  referred  to  the  count  which  was  its  next 
antecedent,  and  the  offence  was  thereby  well  laid. 

ERROR  to  the  Quarter  Sessions  of  Cumberland  county. 

This  was  an  indictment  against  Frederick  Boyer  and  John 
Sampson  for  arson,  the  former  as  principal  and  the  latter  as  acces- 
sary before  the  fact.  The  first  count  charged  Frederick  Boyer 
with  feloniously  burning  the  barn  of  Richard  C.  Woods,  the  same 
having  hay  and  grain  therein,  contrary  to  the  Act  of  Assembly, 
and  against  the  peace  and  dignity  of  the  Commonwealth.  The 
second  count  was  in  the  same  form,  but  charged  the  defendant 
with  burning  a  barn,  described  in  all  particulars  as  the  first,  ex- 
cept that  it  was  called  the  property  of  Nathan  Woods.  The  third 
count  against  John  Sampson  charged  him  that  he  "  did  unlawfully 
and  feloniously  counsel,  aid,  abet,  procure,  command,  move  and 
incite  the  said  Frederick  Boyer  to  do  and  commit  the  said  felony 
and  arson  in  manner  and  form  aforesaid,  contrary  to  the  Act  of 
Assembly,  &c.  &c."  The  defendants  appeared,  pleaded  and  were 
tried  together,  and  the  jury  found  them  guilty  in  manner  and  form 
as  they  stood  indicted. 

The  defendant  Sampson  moved  the  court  for  a  new  trial  and  in 
arrest  of  judgment,  for  the  following  reasons: 

1.  The  defendants  being  tried  together  as  principal  and  acces- 
sary, were  entitled  to  twenty  peremptory  challenges  each,  but  the 
court  allowed  them  only  twenty  together. 

2.  The  court  erred  in  charging  the  jury  that  the  silence  of 
Sampson  was  an  admission  of  his  guilt,  when  the  boy  Boyer  said 
to  him,  "  If  you  had  not  told  me  to  burn  the  barn,  we  would  not 
now  be  going  to  jail." 

3.  The  jury  found  Sampson  guilty  upon  the  mere  declarations 

v.  —  49  2n 
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of  Boyer,  uncorroborated  by  any  evidence  of  privity  in  time,  place 
or  circumstance. 

4.  Sampson  had  a  right  to  have  the  evidence  of  Boyer  upon 
oath,  and  his  declarations  were  not  sufficient  to  convict  him  of 
guilt. 

5.  The  accessary  could  not  be  convicted  until  the  principal  was 
first  convicted. 

6.  The  verdict  was  contrary  to  law  and  the  evidence. 

7.  The  third  count  in  the  indictment  is  vague  and  uncertain, 
and  charges  no  offence  known  to  the  laws  of  this  Commonwealth, 
on  which  the  defendant  Sampson  could  be  legally  convicted  and 
punished. 

The  court  below  (HEPBURN,  President)  overruled  these  reasons, 
and  sentenced  the  prisoner. 

The  same  reasons  were  assigned  as  errors. 

Brandeberry  and  Reed,  for  plaintiff  in  error,  argued  that  an 
accessary  cannot  be  legally  tried  before  or  with  the  principal,  but 
by  his  consent;  and  that  such  consent  will  not  be  implied  from 
the  mere  fact  of  his  going  to  trial  with  the  principal,  but  must 
appear  by  the  record  affirmatively  and  expressly.  16  Mass.  425; 
3  Mass.  126;  7  Serg.  $  Rawle  497;  1  Plowd.  98  b;  Broke  119; 
Fitz.  216 ;  1  Hale  PI.  of  the  Crown  624.  A  relative  pronoun  which 
may  be  referred  to  two  antecedents,  is  bad  in  an  indictment.  1 
Leach  87 ;  1  Chit.  Crim.  L.  237 ;  Bouv.  Law  Die.  91,  title  Arson  ; 
1  Chit.  Crim.  Law  218 ;  2  Hale  PL  C.  178.  It  was  also  contended 
that  the  indictment  was  not  good,  either  at  common  law  or  on  our 
statute.  Foster  424 :  1  Serg.  $  Rawle  242 ;  1  Lawyers'  Mag.  496 ; 
5  Whart.  427. 

Graham  and  Watts,  contra,  argued  that  the  accessary  might  be 
tried  with  the  principal,  and  that  he  would  only  be  entitled  to  a 
separate  trial  when  injustice  would  be  done  by  a  joint  trial ;  and 
this  was  a  question  which  could  only  be  submitted  to  the  discre- 
tion of  the  trying  court.  1  Chit.  Crim.  Law  343 ;  Haw.  PL  C.  343, 
ch.  29,  sec.  47;  2  Co.  Inst.  184;  2  Hale  PI.  C.  223.  That  the 
offence  charged  is  arson  at  common  law ;  3  Chit.  Crim.  L.  868, 
(1105);  3  Co.  Inst.  67;  1  Leach  245;  and  the  conclusion  of  the 
indictment,  contra  formam  statuti,  does  not  vitiate  it  as  an  indict- 
ment at  common  law.  Hawk.  PL  C.  ch.  25,  sec.  1 15,  page  251 ;  5 
Term  Rep.  163;  1  Salk.  212;  3  Yeates4l4-,  Add.  171.  The  form 
of  an  indictment  like  the  present  is  found  in  2  Chit.  Crim.  L.  6. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  plaintiff  in  error,  by  his  counsel,  has  assigned 
seven  errors:  1.  That  the  court  erred  in  not  allowing  each  of  the 
defendants  twenty  peremptory  challenges.  It  is  a  sufficient  answer 
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to  this  error  to  say,  that  the  record  does  not  show  that  it  exists  in 
point  of  fact. 

5.  That  the  court  erred  in  trying  the  plaintiff  in  error  as  acces- 
sary before  the  fact,  with  the  party  charged  as  principal.  The 
record  shows  that  they  appeared,  pleaded  and  were  tried  together, 
without  objection.  But  even  if  they  had,  authority  is  not  wanting 
to  show  that  the  court  might,  in  their  discretion,  have  directed 
them  to  be  tried  together  by  the  same  jury.  See  1  Chitty's  Crim. 
Law  343,  and  the  authorities  there  cited. 

The  2d,  3d,  4th  and  6th  errors  relate  to  the  insufficiency  and 
incompetency  of  the  evidence  given  on  the  trial  to  warrant  a  con- 
viction. Of  these  errors,  however,  we  cannot  take  cognizance, 
because  it  is  only  by  means  of  bills  of  exception  that  the  evidence 
given  could  be  placed  on  the  record,  so  as  to  have  it  brought  be- 
fore us ;  but  a  bill  of  exception  cannot  be  taken  in  a  criminal  case 
such  as  the  present  to  the  opinion  of  the  court,  in  either  admitting 
or  rejecting  evidence,  or  to  their  instructions  given  to  the  jury  on 
the  sufficiency  or  insufficiency  of  it  to  produce  a  conviction. 

The  7th  error  is  an  exception  to  the  indictment,  that  it  is  vague 
and  uncertain,  inasmuch  as  the  third  count,  which  is  the  only  one 
against  the  plaintiff  in  error,  charges  that  he  "did  unlawfully  and 
feloniously  counsel,  aid,  abet,  procure,  command,  move  and  incite 
the  said  Frederick  Boyer  (the  principal)  to  do  and  commit  the  said 
felony  and  arson,  in  manner  and  form  aforesaid,  contrary  to  the 
Act  of  Assembly  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  Commonwealth  of  Pennsylvania."  The 
two  preceding  counts  in  the  indictment  are  against  Boyer  the 
principal ;  the  first  charging  him  with  feloniously,  &c.  setting  fire 
to  and  burning  a  barn  of  one  Richard  L.  Woods,  the  same  barn 
having  grain  and  hay  therein ;  the  second  count  charging  him  with 
feloniously,  &c.  setting  fire  to  and  burning  a  certain  other  barn  of 
one  Nathan  Woods,  the  same  barn  having  hay  and  grain  therein. 
And  in  the  third  count  against  the  plaintiff  in  error,  as  accessary, 
the  only  felony  and  arson  spoken  of,  mentioned  or  alluded  to,  is 
that  mentioned  in  either  the  first  or  second  count  by  using  the 
words  "  said  felony  and  arson."  Now  it  is  objected  here,  by  the 
counsel  for  the  plaintiff  in  error,  that,  first,  there  is  no  felony  and 
arson  either  mentioned  or  charged  previously  in  the  indictment. 
That  the  offence  charged  against  Boyer  the  principal,  in  the  first 
and  second  counts,  is  not  felony  and  arson  by  the  common  law, 
nor  is  it  made  so  by  statute  in  this  State.  That  burning  a  barn 
having  hay  and  grain  in  it,  has,  by  Act  of  Assembly,  the  same 
punishment  affixed  to  it  that  is  affixed  to  felony  and  arson, 
and  that  is  all  that  is  either  declared  or  intended  by  the  Act 
of  Assembly.  But,  admitting  that  we  have  no  Act  of  Assem- 
bly declaring  or  making  the  burning  of  a  barn  with  hay  and  grain 
in  it  a  felony  and  arson,  the  objection  made  in  this  respect  cannot 
avail,  for  the  burning  of  a  barn  with  hay  and  grain  in  it  appears 
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to  be  arson  and  felony  by  the  common  law.  See  3  Chitty  Crim. 
Law  868.  [1105],  and  the  authorities  there  referred  to.  Secondly, 
it  is  objected,  that  although  there  be  a  felony  and  arson  mentioned 
and  charged  in  the  first  and  second  counts  of  the  indictment,  yet 
it  is  clear  that  they  are  distinct  and  separate  felonies  and  arsons ; 
and  the  word  "  said,"  in  the  count  against  the  plaintiff  in  error, 
does  not  necessarily  relate  to  the  felony  and  arson  mentioned  in 
the  second  count,  more  than  to  that  mentioned  and  charged  in  the 
first  count ;  and  therefore  the  count  against  the  plaintiff  in  error 
is  bad  for  uncertainty.  We,  however,  think  that  the  rule  ad  prox- 
imum  antecedens  fiat  relatio,  nisi  impediatur  sententia,  applies 
here,  and  that,  according  to  it,  the  relative  "  said"  refers  to  the 
felony  and  arson  mentioned  in  the  second  count,  which  is  the  next 
antecedent  to  it,  as  there  seems  to  be  no  impediment  to  its  being 
so  referred  arising  from  the  sense  and  meaning  of  the  whole  indict- 
ment. Rep.  Temp.  Holt.  449.  This  rule  is  one  of  law  as  well 
as  of  grammar,  and  must  be  observed  in  the  construction  of 
writings.  Sir  Henry  Finch  recognises  it  in  his  discourse  on  law, 
page  8,  and  illustrates  it  by  cases  from  the  year  books  and 
Dyer.  See  Dyer  15  ;  Noy's  Maxims  2;  Wingate's  Maxims,  maxim 
10.  The  relative  "  same,"  however,  always  refers  to  the  next 
antecedent ;  Co.  Lit.  20  b,  385  b,  also  note  3 ;  and  in  this  respect 
differs  from  "  said,"  which  only  refers  thereto  when  it  seems 
to  be  consistent  with,  and  to  support  the  meaning  and  intention  as 
manifested  by  the  other  parts  of  the  writing  or  instrument.  We 
therefore  consider  the  indictment  good  against  the  plaintiff  in  error, 
and  affirm  the  judgment  and  sentence  of  the  court  below. 

Judgment  affirmed. 


The  Commonwealth   ex  rel.   Leech  against  The 

Canal  Commissioners. 

• 

The  canal  .commissioners  have  power  so  to  regulate  the  tolls  and  discriminate 
between  the  different  modes  of  transporting  goods  and  passengers  as  will  best 
promote  the  interest  of  the  State. 

MANDAMUS.  This  case  originated  upon  the  petition  of  David 
Leech,  James  M.  Davis,  James  Steel  &  Co.,  and  E.  G.  Dutilh  & 
Co.,  who  complained  that  the  respondents,  John  B.  Butler,  Levi 
Reynolds,  and  William  Overfield,  in  December  1842,  entered  into 
a  contract  with  Cameron  and  Wilson,  by  which  there  was  secured 
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to  them  the  exclusive  privilege  of  carrying  passengers  on  the  Phila- 
delphia and  Columbia  Railroad,  in  passenger  cars,  which,  it  was 
alleged,  they  were  unauthorized  and  it  was  in  violation  of  law  to 
do.  The  relators  also  complained  that  the  respondents,  in  pursu- 
ance of  the  Act  of  the  1st  July  1842,  had  procured  a  number  of 
trucks,  and  made  certain  regulations,  allowing  the  same  to  be 
used  on  the  Philadelphia  and  Columbia  and  Allegheny  Portage 
Railroads,  without  any  charge  for  motive-power;  while  others 
carrying  merchandise  in  their  own  cars,  or  using  their  own  trucks, 
were  obliged  to  pay  the  State  for  motive-power:  by  all  which,  it 
was  alleged,  a  few  would  soon  obtain  a  monopoly  of  the  carrying 
trade. 

The  respondents  answered,  that  it  was  true  they  had  entered  into 
a  contract  with  Cameron  and  Wilson  for  carrying  passengers  on  the 
Philadelphia  and  Columbia  Railroad,  and  that  they  exercised  the 
right  to  do  so  by  authority  conferred  on  them  by  the  Acts  of  the  8th 
and  15th  April  1834.  They  also  admitted  the  allegations  of  the 
relators,  that  they  had  purchased  trucks  for  the  Commonwealth, and 
had  made  certain  regulations  respecting  the  charges  for  the  use  of 
them,  but  denied  that  they  made  no  charge  for  motive-power.  But 
on  the  contrary,  while  they  charged  those  who  used  their  own 
cars,  toll  and  motive-power  for  tonnage  and  toll  and  motive-power 
for  wheels;  as  to  section-boats  carried  upon  the  State  trucks, 
their  owners  were  charged  the  same  toll  and  motive-power  for 
tonnage,  and  a  gross  sum  of  thirty-seven  and  a  half  cents  per 
thousand  pounds  for  the  use  of  the  trucks,  which  they  alleged  was 
but  another  name  for  motive-power  toll  on  wheels,  and  that  the 
charges  thus  made  upon  one  class  of  carriers  and  the  other,  were 
as  nearly  equal  as  their  experience  would  enable  the  respondents 
to  estimate.  But  the  respondents  also  claimed  to  have  the  au- 
thority under  the  existing  laws  of  the  State  to  adopt  such  regu- 
lations, and  impose  such  tolls  and  charges,  as,  in  their  judgment, 
would  best  promote  the  public  interests.  They  then  further  an- 
swered, that  the  system  they  had  adopted,  and  the  regulations 
they  had  made,  had  greatly  promoted  the  public  interest,  by  intro- 
ducing a  fair  competition,  which  had  reduced  the  price  of  trans- 
portation, increased  the  public  revenue,  and  restored  the  public 
works  to  the  State  authorities  from  the  hands  of  the  relators,  who 
had  heretofore  been  enabled  to  monopolize  the  whole  carrying 
business  and  the  price  of  transportation. 

Upon  this  return,  the  relators  asked  the  court  to  award  a  per- 
emptory mandamus. 

Watts,  for  the  respondents,  on  a  previous  day  had  moved  to 
quash  the  writ,  on  the  ground,  that  "  the  petition  upon  which  the 
writ  issued  is  by  several  individuals  and  companies,  who  cannot 
legally  join  in  suing  out  a  writ  of  mandamus:"  and  on  that  point 
argued,  that  a  mandamus  was  a  remedy  in  all  cases  for  an  injured 
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party,  who  had  a  right  to  have  anything  done  and  had  no  other 
specific  means  of  compelling  its  performance.  1  Wend.  324 ;  6  Mod. 
310 ;  12  Johns.  414.  Here  the  petitioners,  who  are  carriers  upon 
the  public  works,  complain  that  the  regulations  which  they  seek 
to  have  abrogated,  have  given  undue  advantages  to  certain  other 
individuals  in  the  same  business,  by  which  they  are  injured. 
Although  this  may  be  a  grievance  to  them  individually,  they  can- 
not join  in  any  remedy  whatever :  for  it  is  clearly  settled  that 
two  or  more  persons  cannot  join  in  suing  out  a  mandamus ;  for  a 
wrong  done  to  one  is  no  wrong  to  the  other.  12  Mod.  332 ;  1  Stra. 
578;  2  Salk.  433;  5  Mod.  11.  If  there  were  a  false  return,  the 
petitioners  could  not  join  in  an  action  therefor.  12  Mod.  349.  By 
the  Act  of  the  14th  June  1836,  sect.  21,  the  remedy  by  writ  of 
mandamus  is  modified  and  regulated  so  that  it  may  be  used  to 
recover  damages  by  the  injured  party :  if  the  facts  set  out  in  the 
petition  be  denied,  the  case  is  sent  to  a  jury,  who  not  only  deter- 
mine the  rights  of  the  parties,  but  redress  the  injury  by  the  assess- 
ment of  damages,  which  may  be  recovered  by  execution  as  in 
other  cases.  Now,  if  this  case  should  so  result,  to  whom  would 
the  damages  be  awarded,  and  in  what  proportions  would  the  rela- 
tors  be  entitled  to  them  ?  If  an  alternative  mandamus  be  defec- 
tive in  form  or  substance,  the  respondent's  remedy  is  to  move  to 
quash  it.  10  Wend.  25. 

Meredith  and  Stevens,  for  the  relators,  on  the  motion  to  quash 
argued,  that  a  public  wrong  had  been  done,  of  which  the  petitioners 
complained,  not  that  an  injury  had  been  inflicted  upon  them  par- 
ticularly, or  that  they  were  entitled  to  recover  damages  for  any 
wrong  done,  but  that  the  law  had  been  violated  by  the  adoption 
of  certain  resolutions  by  the  respondents  in  relation  to  the  use  of 
the  public  works,  in  consequence  of  which,  the  public  had  been 
injured.  The  respondents  have  by  law  the  control  of  the  public 
works  for  the  public  use,  and  if  they  be  guilty  of  any  act  of  omis- 
sion or  misfeasance,  by  which  the  design  of  the  law  is  defeated, 
the  writ  of  mandamus  is  the  proper  and  only  remedy.  3  Burrow 
1265;  11  Mod.  206;  6  Term  Rep.  198;  1  Salk.  374;  4  Burrow 
2452 ;  Jacob's  Law  Die.  Title  "  Mandamus." 

On  the  merits,  the  counsel  referred  to  the  resolution  of  the 
Legislature  of  the  llth  June  1832,  (Pamph.  Laws  648) ;  1st  sect,  of 
Act  15th  April  1834,  page  508;  21st  February  1834,  569;  1st 
sect.  Act  1st  July  1842,  309;  1st  sect,  of  Act  1834,  200  ;  3d  sect, 
of  Act  25th  February  1826 ;  and  contended,  that  the  canals  and 
railways  of  the  State  were  public  high-ways,  upon  which  all  per- 
sons had  a  right  to  travel  upon  the  same  terms,  and  that  all  rules 
and  regulations  which  gave  any  peculiar  privileges  to  one  over 
another,  was  a  violation  of  law]!  because  it  was  a  perversion  of 
the  design  of  the  Legislature  in  establishing  the  public  works  for 
the  public  benefit.  It  is  clear,  and  the  fact~is  not  denied,  that  by 
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the  contract  with  Cameron  and  Wilson,  there  is  given  to  them  the 
exclusive  right  to  carry  passengers  upon  the  Columbia  Railroad ; 
and  it  is  equally  clear,  that  those  who  carry  their  goods  upon 
trucks,  are  charged  a  different  and  less  amount  of  tolls  than  those 
who  carry  upon  cars.  The  necessary  result  of  which  is,  that  a 
monopoly  of  the  carrying  business  is  given  to  certain  individuals 
•who  carry  in  a  particular  way :  and  it  is  contended,  that  the  reso- 
lutions and  regulations  of  canal  commissioners  which  establish  and 
grant  this  monopoly,  are  void  at  common  law.  4  Bac.  Jib.,  title 
"Monopoly,"  A.  765 ;  3  Inst.  181.  If  the  respondents  have  the 
right  to  adopt  a  rate  of  tolls,  or  any  regulation  by  which  indivi- 
duals are  charged  differently,  the  necessary  consequence  is,  that 
they  have  the  right  to  say  who  shall,  and  who  shall  not  travel  or 
do  business  upon  the  public  works.  This  they  have  virtually  done 
by  the  resolutions  complained  of,  and  the  writ  of  mandamus  is  the 
proper  and  only  remedy.  3  BL  Com.  1 10  ;  2  Mod.  335 ;  4  Mod.  233  ; 
2  Barn.  $  Aid.  646. 

Watts,  in  reply,  argued,  that  owing  to  the  peculiar  character 
of  the  public  works,  being  composed  of  alternate  links  of  railway 
and  canal,  the  Legislature  have  never  undertaken  to  adopt  any 
rules  or  regulations  for  their  use,  for  the  very  plain  reason,  that 
any  general  law  on  the  subject  would  be  wholly  ineffectual  to 
guard  against  the  frauds  which  would  be  continually  practised 
upon  the  State.  They  require  the  constant  watchfulness  of  the 
public  officers,  and  their  peculiar  regulations.  Hence,  the  power 
is  expressly  given  to  the  canal  commissioners  to  charge  such  tolls, 
and  adopt  such  rules  and  regulations  relative  to  the  use  of  the 
canals  and  railways  of  the  State  as  necessity  shall  require.  Acts 
24th  March  1828,  sect.  15;  llth  June  1832;  8th  April  1834,  sect. 
6;  15th  April  1834,  sect.  1;  21st  February  1834,  sect.  1;  16th 
April  1838,  sect.  12;  1st  July  1842,  sects.  1,2.  This  power  never 
can,  and  never  ought  to  be  otherwise  disposed  of.  It  is  a  sufficient 
answer  to  the  complaint  of  the  effect  of  the  charges  made  for 
carrying  goods  upon  trucks,  that  it  is  wholly  impossible  to  have  a 
perfect  equalization  of  tolls,  inasmuch  as  the  State  owns  the  trucks 
and  it  does  not  own  the  cars.  All  the  respondents  can  say  is,  that 
they  have  made  them  as  nearly  equal  as  the  circumstances  of  the 
case  will  admit.  But,  the  inequality  of  charge  is  not  the  real  cause 
of  complaint;  but  it  is,  that  the  monoply;  so  exceedingly  injurious 
to  the  public  interests,  which  the  relators  have  enjoyed  for  years, 
is  likely  to  be  broken  in  upon,  and  a  new  set  of  carriers  introduced 
upon  the  public  works,  that  their  usefulness  and  profit  may  be 
enlarged.  Before  the  establishment  of  the  truck  system,  and  the 
regulations  consequent  upon  it,  so  great  was  the  amount  of  capital' 
required  to  become  a  carrier  upon  the  public  works,  that  few  could 
engage  in  it — and  those  few  could  combine  together  to  control 
the  whole  subject ;  and  this  proceeding  is  but  one  evidence  of  that 
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combination,  and  not  the  only  one  which  these  relators  have  made 
to  keep  this  important  interest  of  the  State  in  their  own  hands. 
Now,  he  who  can  command  the  price  of  a  boat  and  a  horse,  can 
come  in  competition  with  any  amount  of  capital,  and  this  is 
what  the  relators  please  to  call  the  establishment  of  a  monopoly ! 
So  with  regard  to  the  carrying  of  passengers,  when  the  power  to 
regulate  the  price  was  in  the  hands  of  the  carrier,  the  business  was 
driven  from  the  works;  and  now  that  the  commissioners  have 
undertaken  to  control  the  price  and  reduce  it,  they  are  complained 
of.  To  all  this  it  is  sufficient  to  answer,  that  the  Legislature  have 
foreseen  the  evils,  which  would  result  from  placing  the  control  of 
this  subject  elsewhere  than  in  the  hands  of  their  own  officers. 
They  have  exercised  that  power,  and  nothing  can  be  more  clearly 
settled  that,  wherever  there  is  a  discretionary  power  vested  in 
officers,  and  they  have  exercised  that  discretion,  the  court  will  not 
interfere  to  grant  a  mandamus,  because  they  cannot  control,  and 
ought  not  to  coerce  that  discretion.  12  Johns.  414 ;  3  Binn.  273 ;  5 
Binn.  87  ;  6  Binn.  456 ;  5  Binn.  536 ;  1  Yeates  46. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  conclusion  at  which  we  have  arrived  in 
respect  to  the  merits  of  the  complaint,  makes  it  unnecessary  to  act 
on  the  motion  to  quash  the  writ. 

The  Commonwealth's  lines  of  canals  and  railroads  are  not  high- 
ways, which  the  citizen  is  entitled  to  use  of  common  right ;  or 
what  would  in  England  be  called,  in  technical  language,  the  King's 
highways,  which  are  free  and  common  passages  for  his  people. 
Like  the  crown  there,  the  Commonwealth  here,  as  parens  patrics, 
or  general  trustee  of  popular  franchises,  has  highways  which  are 
free  to  all  the  citizens ;  but  such  are  not  her  railways  and  canals. 
Being  made  at  her  particular  cost,  they  are,  so  to  speak,  her  pri- 
vate property ;  and  they  are  consequently  subject  to  her  exclusive 
use,  or  the  use  of  those  to  whom  she  farms  them  for  her  emolu- 
ment. But  she  does  not  permit  individuals  to  use  them  as  she 
permits  them  to  use  her  highways,  properly  so  called,  which  are 
common  to  all.  The  citizen  has  a  personal  interest  in  the  public 
works,  it  is  true ;  not  however  immediately  as  a  proprietor,  but 
remotely  as  a  member  of  the  community.  These  railways  and 
canals  are  held  by  the  State  as  others  are  held  by  incorporated 
companies  whose  members  have  no  greater  right  to  use  them  than 
have  their  fellow-citizens  who  are  not  corporators  ;  and  the  public 
lines  partake  even  less  of  the  character  of  highways,  inasmuch  as 
the  State  might  suspend  the  use  of  them  or  close  the  business  on 
.them  entirely  by  virtue  of  its  sovereign  power;  which  might  not 
be  done  by  a  corporation  whose  charter  is  granted  on  an  implied 
condition  that  the  public  accommodation  afforded  by  it  be  not 
discontinued.  This  principle  of  the  State's  absolute  ownership  of 
the  property,  and  consequent  power  to  control  the  use  of  it  for  the 
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public  benefit,  without  regard  to  the  private  interests  of  individu- 
als, is  of  such  importance  to  the  question  before  us,  that  it  may  be 
said  to  lie  at  the  very  root  of  it.  It  has  not  been  urged,  however, 
that  the  State  would  not  be  competent  to  make  the  regulations  in 
question  by  the  instrumentality  of  the  Legislature  or  agents  duly 
authorized,  and  the  question  is  whether  the  respondents  were  so. 

Specific  powers  have  been  given  to  the  canal  commissioners  by 
sundry  enactments ;  but  the  general  power  which  is  thought  to 
authorize  the  regulation  in  question,  is  found  particularly  in  three 
of  them.  By  the  Act  of  the  15th  April  1834,  they  were  empowered 
to  put  locomotive  engines  on  the  Commonwealth's  railroads  under 
such  regulations  as  they  should  deem  necessary  to  be  prescribed, 
and  the  citizens  were  authorized  to  attach  cars  to  them :  and  by 
a  joint  resolution  passed  the  21st  of  February,  in  the  same  year, 
these  officers  were  required  to  permit  cars  to  be  put  on  the  finished 
part  of  the  Portage  Railroad,  "  and  also  to  adopt  rules  and  regula- 
tions for  the  use  of  the  said  road."  But  their  general  and  perma- 
nent authority  is  contained  in  the  12th  section  of  the  Act  of  16th 
April  1838,  which  is,  in  substance,  a  repetition  of  the  6th  section 
of  the  Act  of  8th  April  1834,  and  which  declares,  "  that  the  board 
of  canal  commissioners  shall  have  power  to  make  such  rules  and 
regulations  not  inconsistent  with  the  laws  of  this  Commonwealth,  as 
to  the  form  and  structure  of  the  locomotive  engines  and  vehicles 
used  on  the  State  railroads,  for  weighing  and  inspecting  such 
engines  and  other  vehicles  and  their  lading ;  for  collecting  tolls ; 
and  in  ALL  matters  connected  with  the  USE  and  preservation  of  the 
railroads ;  and  impose  such  fines  for  breach  of  such  rules  and 
regulations,  as  they  may  deem  reasonable."  We  perceive  in  this, 
no  other  limitation  of  the  power  to  make  rules  and  regulations  con- 
nected with  the  use  of  the  railroads,  than  that  they  be  not  incon- 
sistent with  the  laws  of  the  Commonwealth.  Words  could  scarce 
be  found  to  carry  a  grant  of  larger  powers ;  and,  indeed,  as  the 
commissioners  were  not  to  have  the  Legislature  perpetually  at 
hand  to  provide  for  emergencies,  nothing  less  than  plenary  powers 
would  have  enabled  them  to  execute  their  office  to  the  greatest 
public  advantage.  The  question,  then,  comes  to  this :  In  what 
respect  are  these  regulations,  connected  as  they  are  with  the  use 
of  the  railroads,  inconsistent  with  the  laws  of  the  Commonwealth? 

They  give  certain  individuals  a  preference,  say  the  relators, 
which  is  virtually  a  monopoly ;  and  all  their  argument  is  com- 
prised in  that  one  word  —  an  unexpected  one  from  them.  But 
granting  the  fact  of  preference,  for  the  sake  of  the  argument,  in 
what  respect  are  monopolies  inconsistent  with  the  laws  of  Penn- 
sylvania ?  We  have  no  general  statute  which  prohibits  them ;  but 
certain  monopolies  granted  by  the  British  crown,  were  held  to  be 
illegal  and  void  at  the  common  law ;  such,  for  instance,  as  an 
exclusive  right  to  import,  buy,  sell,  make,  work,  or  use,  any  par- 
ticular article  or  thing.  We  are  told  that  the  abuses  of  such  grants, 
v.  — 50 
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in  the  reign  of  Elizabeth,  led  to  the  more  effectual  suppression  of 
them  by  the  21  Jac.  1,  c.  3,  which,  however,  has  never  been  in 
force  in  this  State.  That  statute,  which  was  declarative  of  the 
fundamental  laws  of  the  realm,  imposed  a  more  effectual  restriction 
on  the  power  of  the  crown  to  create  monopolies,  proprio  vigore, 
than  had  previously  been  provided  ;  but  an  attempt  to  create  them 
by  the  concurrent  action  of  the  parliament  and  the  crown,  would 
equally  have  been  a  violation  of  the  constitution,  and  one  which 
would  speedily  have  been  redressed  by  the  nation.  But  we  have 
no  constitutional  prohibition  on  the  subject ;  and  though  the  com- 
mon law  principle  might  be  opposed  to  these  regulations,  if  they 
were  found  to  conflict  with  it,  yet  it  is  not  every  preference  or 
monopoly  that  is  illegal.  On  the  contrary,  we  have  a  countless 
number  of  them  which  are  entirely  consistent  with  the  constitu- 
tion and  the  laws.  An  office  is  a  monopoly.  Grants  of  land  to 
settlers  or  soldiers,  patents  for  discoveries  or  inventions,  charters 
of  corporate  powers  and  privileges,  are  all  lawful  monopolies.  A 
turnpike  company  monopolizes  its  tolls ;  a  bank,  its  profits ;  a  con- 
gregation, the  offices  of  its  church :  and  why  might  not  the  State 
monopolize  the  business  of  its  railways  and  canals,  if  it  desired  to 
do  so,  by  taking  it  into  his  own  hands,  or  farming  it  out  on  terms 
to  make  it  the  more  productive,  by  excluding  competition  ?  I  speak 
not  of  the  policy,  but  the  legality  of  such  a  measure.  Should  it 
be  injudiciously  attempted,  there  would  be  no  remedy  for  it  but 
an  appeal  to  the  discretion  of  the  Legislature. 

But  the  respondents  aver  with  great  earnestness,  and  much  ap- 
parent sincerity,  that  their  purpose  has  been  not  to  extinguish 
competition,  but  to  promote  it,  by  putting  all  the  carriers  in  the 
trade,  as  near  as  may  be,  on  a  footing  of  equality.  They  have 
certainly  created  neither  preference  nor  monopoly,  as  regards  the 
public  trucks ;  for  these  are  open,  on  the  same  terms,  to  all  the 
citizens,  the  relators  included,  who  may  desire  to  use  them  ;  and 
if  the  relators  think  proper  to  use  their  own,  they  are  free  to  do 
so,  but  they  have  no  further  cause  for  complaint  than  that  their 
own  monopoly  has  suffered  encroachment  from  a  competition 
nourished  by  the  public  patronage.  But  it  would  be  hard  to  con- 
vince the  wor.d  that  the  relators  are  wronged,  or  that  the  public 
is  prejudiced  by  it.  It  has  brought  down  the  price  of  freight  and 
increased  the  amount  of  the  revenue.  The  pretension  of  the  rela- 
tors to  be  put  on  a  footing  with  the  State,  and  that  her  agents 
shall  not  be  suffered  to  underbid  them  for  the  public  good,  is  a 
monstrous  one.  As  individuals,  destitute  of  a  right  to  peculiar 
privileges,  all  they  can  demand,  is  to  be  put  on  a  level  with  their 
neighbours ;  and  are  they  not  so  when  they  can  use  the  public 
trucks  on  the  general  terms  ?  They  are  not  bound  to  lay  aside 
their  own  for  those  of  the  State ;  but  that  the  State's  officers  are 
not  at  liberty  to  put  the  use  of  her  trucks  to  her  customers  on  her 
own  terms,  is  a  proposition  that  cannot  be  maintained.  She  is  the 
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mistress  of  her  property,  and  may  use  it  or  hire  it  out  as  she 
pleases. 

But  the  respondents  deny  that  their  regulations  put  those  who 
use  the  public  trucks  on  better  ground  than  those  who  use  their 
own.  They  admit  that  they  do  not  charge  their  customers  for 
motive-power;  but  they  assert  that  this  is  necessary,  not  only  to 
maintain  the  balance  of  competition,  but  to  break  up  the  monopoly 
of  the  trade  formerly  enjoyed  by  capitalists  and  companies.  They 
allege,  that  before  the  necessity  of  transhipment  at  the  Portage 
was  obviated,  the  owner  of  but  a  few  boats  could  not  engage  in 
the  trade  with  a  prospect  of  success,  because  the  profits  of  a  small 
business  would  not  support  the  expense  of  the  necessary  agencies 
and  commissions  at  Hollidaysburg  and  Johnstown.  The  difficulty 
has  been  surmounted  by  the  introduction  of  the  section-boat,  which 
enables  a  carrier  to  engage  in  the  business  on  equal  terms  with 
but  a  single  craft;  but  the  respondents  say  that  they  were  at  first 
without  authority  to  provide  the  trucks  necessary  to  transport  the 
boats  of  those  who  had  them  not  themselves,  and  that  the  relators 
refused  to  hire  their  trucks,  or  suffer  them  to  be  used  for  the  trans- 
portation of  any  other  boats  than  their  own;  by  reason  of  which, 
they  were  still  able  to  keep  up  the  price  of  carriage  despite  of  the 
respondents'  efforts  to  lower  it  by  reducing  the  tolls,  which  served 
no  other  purpose  than  to  put  just  so  much  in  the  relators'  pockets. 
They  aver,  too,  that  the  exorbitance  of  the  charges  for  transporta- 
tion had  driven  a  great  part  of  the  business  to  antagonist  routes  in 
the  adjoining  States  in  prejudice  of  the  revenue,  and  the  trade  of 
our  principal  emporium :  and  all  this,  that  a  few  capitalists  and 
companies  might  suck  the  marrow  out  of  the  public  works.  I 
pretend  not  to  determine  the  truth  of  these  assertions;  but  that 
such  abuses  existed,  is  made  more  than  probable  by  the  conviction 
in  Pittsburgh  of  certain  conspirators  bound  by  a  written  constitu- 
tion and  by  oath  to  adhere  to  the  prices  fixed  by  the  association ; 
by  the  consequent  decrease  of  the  business  on  the  lines ;  and  by 
the  enormous  increase  of  it  that  has  taken  place  since  section-boats 
have  come  into  general  use.  It  had  been  perceived  that  the  price 
of  transportation  could  not  be  brought  down  by  lowering  the  tolls 
without  doing  more;  and  that  to  put  the  principle  of  competition 
into  effectual  operation  by  introducing  small  capitalists  into  the 
business,  it  would  be  necessary  to  provide  trucks  to  pass  the  sec- 
tions of  their  boats  across  the  Portage  free  of  expense.  The  pro- 
ject was  accordingly  submitted  to  the  Legislature,  by  whom  it 
was  coldly  received  ;  and  though  the  commissioners  were  autho- 
rized to  lay  out  $40.000  in  purchasing  trucks,  no  appropriation 
was  made  to  enable  them  to  do  so,  but  they  were  directed  to  fix 
rates  and  charges  for  their  use,  and  apply  the  proceeds  to  the  cost 
of  procuring  them.  They  were  thus  compelled  to  lay  a  duty  on 
them  which,  to  effect  the  declared  object  of  securing  "a  fair  and 
free  competition,"  it  was  necessary  to  compensate  by  a  decrease 
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of  tolls  or  the  charge  for  motive-power,  in  order  to  enable  the 
public  trucks  to  compete  with  those  already  on  the  road.  The 
respondents  had,  therefore,  to  choose  between  giving  up  a  part  of 
the  tolls  or  the  charge  for  motive-power ;  and  they  chose  the  latter, 
by  which,  they  say,  the  public  charges  on  transportation  have  been 
as  nearly  equalized  among  all  classes  of  the  carriers  as  they  can 
be ;  and  they  allege  that  the  increase  of  business  consequent  on 
the  success  of  their  measure,  has  exceeded  their  expectation. 
Certain  it  is,  that  the  public  works,  since  the  introducti9n  of  the 
State  trucks,  have  given  strong  indications  of  the  profit  which  the 
Commonwealth  is  likely  to  derive  from  the  introduction  of  this 
new  system,  and  that  the  revenues,  so  far  as  past  experience 
affords  any  evidence,  will  be  greatly  improved  by  it;  and  that  this 
has  been  produced  mainly  by  controlling  and  decreasing  the 
charges  for  transportation,  is  not  to  be  doubted;  and  this  shows 
how  necessary  it  is  for  the  officers  of  the  State  to  have  a  controlling 
influence  over  the  prices  of  carriage,  in  order  to  bring  our  public 
lines  of  transportation  into  successful  competition  with  the  lines 
of  our  neighbours.  There  was  a  time  when  the  produce  of  our 
western  counties  found  its  way  to  the  New  York  market,  even 
partly  through  our  own  canals  to  Lake  Erie,  despite  of  a  reduc- 
tion of  the  tolls  on  produce  coming  from  places  beyond  Pittsburgh, 
merely  because  a  few  cents  were  saved  by  it  on  the  bushel  or  the 
barrel.  Thus  the  produce,  not  only  of  these  counties,  but  of  the 
valley  of  the  Mississippi,  was  drawn  from  our  main  line ;  and  by 
what?  Evidently  by  the  cupidity  and  extortion  of  the  carriers, 
the  paucity  of  whose  numbers  enabled  them  to  make  common 
cause.  It  is  evident  that  a  power  to  control  them  is  necessary ; 
and  the  section  under  consideration,  therefore,  ought  not  to  be  too 
strictly  interpreted.  But  the  most  strict  interpretation  would 
leave  power  enough  in  the  respondents  to  warrant  what  they  have 
done.  They  had  power  to  take  the  entire  business  of  the  line  into 
their  own  hands;  and  they,  who  put  their  trucks  on  the  road  for 
their  own  accommodation,  must  at  least  allow  the  State  to  hire 
her  trucks  to  others  on  her  own  terms. 

The  principle  which  rules  the  preceding  part  of  the  complaint, 
also  rules  the  application  to  annul  the  contract  of  Cameron  and 
Wilson  to  carry  passengers  over  the  Philadelphia  and  Columbia 
Railroad  for  reduced  fare,  and  at  a  reduced  rate  of  tolls.  The 
State  did  no  more,  by  becoming  a  party  to  it,  than  farm  its  right 
to  carry ;  and  in  framing  the  bargain,  it  had  a  right  to  consult  its 
exclusive  interest;  nor  has  it  been  asserted  that  its  interest  was 
forgotten.  But  the  respondents'  answer  contains  a  denial  of  the 
relators'  most  material  allegation,  in  point  of  fact,  that  they  had 
directed  their  officers  to  attach  all  passenger  cars,  except  those  of 
Cameron  and  Wilson,  to  the  burthen  trains ;  and  as  the  relators 
have  not  thought  proper  to  take  the  matter  before  a  jury,  we  are 
to  treat  the  allegation  as  a  chancellor  would  treat  it,  at  a  hearing 
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on  bill  and  answer.  By  Act  of  the  15th  of  April  1834,  every  citi- 
zen has  a  right  to  attach  a  car  to  a  public  engine ;  but  no  one 
pretends  that  the  relators  have  not  been  allowed  to  do  so.  What 
more  do  they  want  ?  They  surely  cannot  expect  that  their  interest 
is  to  be  made  a  subject  of  peculiar  protection,  to  the  prejudice  of 
the  State.  Even  had  the  respondents,  in  fact,  attached  the  rela- 
tors' cars,  as  they  are  said  to  have  done,  they  would  not  have 
exceeded  their  power ;  and  if  they  discriminated,  in  respect  to  the 
rate  of  tolls,  between  passengers  agreed  to  be  carried  for  a  reduced 
rate  of  fare,  and  those  who  were  carried  under  no  such  an  agree- 
ment, they  were  competent  to  do  so,  for  the  whole  subject  is  left 
to  their  discretion  by  the  Act  of  the  8th  of  April  1834;  and  they 
nay  have  exercised  it  very  judiciously,  in  this  instance,  to  attract 
custom  to  the  road,  by  encouraging  the  owners  of  cars  to  carry 
their  passengers  on  reasonable  terms.  But  even  for  an  abuse  of 
it,  they  would  not  be  answerable  to  this  court.  What  we  have 
to  do  with,  is  the  legality  of  their  acts ;  to  judge  of  their  propriety, 
is  the  province  of  another  tribunal. 

We  are  of  opinion  that  the  answer  is  sufficient,  and  that  the 
motion  for  a  peremptory  mandamus  be  dismissed. 


M'Curdy's  Appeal. 


The  lien  of  the  debts:  of  an  intestate  upon  his  real  estate  is  subject  to  the  same 
limitation  in  the  hands  of  an  administrator,  who  has  paid  them  out  of  his  own 
funds,  as  they  are  in  the  hands  of  the  original  creditor;  and  after  the  lapse  of  five 
yeafs,  the  Orphans'  Court  will  not  decree  the  sale  of  real  estate  to  pay  a  balance 
found  to  be  due  to  an  administrator  upon  the  final  settlement  of  his  account. 

THIS  was  an  appeal  by  John  M'Curdy,  eldest  son  of  John 
M'Curdy  the  elder,  deceased,  from  the  decrees  of  the  Orphans' 
Court  of  York  county,  in  refusing  to  order  the  real  estate  of  said 
deceased  to  the  appellant,  and  in  ordering  the  same  to  be  sold  for 
the  purpose  of  paying  a  debt  due  the  administrator. 

John  M'Curdy  the  elder  died  intestate  in  1827.  Soon  after  his 
death,  on  the  3d  August  1827,  letters  of  administration  on  his 
estate  were  duly  granted  to  Alexander  M'Curdy.  On  the  3d 
November  1829,  the  administrator  exhibited  into  the  register's 
office  an  account,  showing  a  balance  in  his  favour  of  $840.94.  On 
the  8th  December  1829  this  account  was  presented  to  the  Orphans' 
Court,  and  confirmed.  On  the  8th  January  1832  the  administrator 
exhibited  into  the  register's  office  his  second  account,  showing  a 
balance  in  his  favour  of  $891.80^,  including  the  balance  on  first 
account.  This  account  was  presented  to  the  Orphans'  Court  on 

v.  —  2  i 
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the  14th  February  1832,  and  on  the  same  day  exceptions  were  filed 
to  it.  By  report  of  auditors,  filed  and  confirmed  5th  November 
1833,  this  balance  was  reduced  to  $861. 03£.  On  the  19th  March 
1839,  the  administrator  exhibited  in  the  register's  office  his  third 
account,  showing  a  balance  in  his  favour  of  $1307.72,  including 
the  balance  on  said  report.  This  account  was  presented  to  the 
Orphans'  Court  on  the  14th  May,  and  exceptions  were  filed  to  it 
on  the  23d  June,  1839.  By  proceedings  on  the  exceptions  to  the 
third  account,  the  balance  in  favour  of  the  administrator  was 
reduced  to  $353.03. 

On  the  llth  November  1842,  the  widow  and  heirs  presented  a 
petition  to  the  Orphans'  Court  to  appoint  seven  persons  chosen  by 
them  to  make  partition  of  the  real  estate  of  the  decedent,  which 
was  then  granted.  On  the  same  day  the  administrator  presented 
a  petition  to  the  Orphans'  Court,  praying  for  an  order  to  sell  the 
real  estate  for  the  purpose  of  paying  him  his  balance  on  his  third 
account.  This  petition  was  then  filed,  and  the  security  offered 
approved.  On  the  7th  December  1842,  the  seven  persons  appointed 
to  make  partition  of  the  real  estate,  reported  that  it  would  not 
admit  of  being  divided,  and  that  they  had  therefore  appraised 
it  at  $2040.  On  the  same  day  the  report  was  confirmed.  On 
the  3d  May  1843,  John  M'Curdy,  the  eldest  son  of  the  dece- 
dent, came  into  the  Orphans'  Court,  and  prayed  to  be  permit- 
ted to  take  the  real  estate  at  the  valuation,  and  that  it  might  be 
decreed  to  him,  and  offered  to  give  security  to  the  satisfaction  of 
the  court,  by  recognizance  or  otherwise,  as  the  court  should  di- 
rect, for  the  payment  of  the  other  parties  in  interest,  their  pro- 
portionable parts  of  the  estate,  and  also  to  Alexander  M'Curdy, 
the  administrator,  the  balance  due  him  on  his  administration  ac- 
count, provided  he  be  entitled  in  any  way  to  be  paid  the  same  out 
of  the  said  real  estate.  Alexander  M'Curdy  objected  to  the  real 
estate  being  decreed  to  John  M'Curdy.  The  court  refused  to 
decree  the  real  estate  to  John  M'Curdy,  and  awarded  a  sale  on 
the  petition  of  Alexander  M'Curdy. 

Errors  assigned : 

1.  The  court  erred  in  not  decreeing  the  real  estate  to  John 
M'Curdy  at  the  valuation. 

2.  Also  in  granting  an  order  to  sell  the  real  estate,  more  than 
seven  years  after  the  decease  of  the  decedent,  for  the  purpose  of 
paying  a  debt. 

Campbell  and  Mayer,  for  appellants,  argued  that  the  law  was 
clearly  settled,  that  the  lien  of  the  debts  of  intestates  was  gone 
after  seven  years  by  the  Act  of  1797,  and  now  five  years  by  the 
Act  of  1834 ;  and  there  is  no  reason  why  the  case  of  a  debt  due  to 
an  administrator  should  form  an  exception  to  the  rule.  On  the 
contrary,  the  reason  which  produced  the  construction  which  the 
Act  has  received,  is  applicable  with  greater  force  to  an  adminis- 
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trator,  whose  particular  knowledge  of  the  affairs  of  the  estate 
might  induce  him  to  speculate  upon  the  ignorance  of  the  heirs, 
until  their  whole  estate  was  swallowed  up  by  the  encumbrance  of 
secret  liens  in  the  hands  of  the  administrator,  made  the  more 
secret  by  the  fact  of  their  having  been  paid  by  him  whose  duty  it 
was  to  see  that  they  were  paid  within  the  time  prescribed  by  law. 
1  Watts  13;  2  Watts  53;  4  Watts  13;  6  Watts  22 ;  7  Watts  224;  8 
Watts  253. 

Chapin  and  Barnitz,  contra,  argued  that  the  construction  given 
to  the  Act  of  Assembly  by  the  case  of  Kerper  v.  Hoch,  cited  by 
plaintiff  in  error,  was  a  surprise  upon  the  profession,  and  cer- 
tainly of  doubtful  propriety ;  but  the  proposition  now  contended 
for  is  still  more  exceptionable.  Even  under  those  decisions, 
if  suit  were  brought  or  the  claim  filed,  the  lien  would  be  saved. 
What  is  this  but  a  mode  of  giving  notice  of  the  debt  to  the  admi- 
nistrator, upon  whom  the  process  is  served  if  suit  be  brought? 
What  is  there  in  the  whole  policy  of  the  law,  as  now  settled,  but 
that  notice  shall  be  given,  and  that  secret  liens  or  claims  shall  not 
take  the  estate  from  the  heirs  after  they  have  improved  it  ?  Here 
they  had  the  most  abundant  notice ;  for  the  administrator  settles 
an  account  in  1829,  again  in  1832,  and  again  in  1839,  all  showing 
balances  in  his  favour  greater  than  that  now  claimed,  and  to  the 
settlement  of  which  the  heirs  made  themselves  parties  by  excep- 
tions filed.  It  is  a  monstrous  proposition,  then,  by  which  this  debt 
of  the  administrator  is  to  be  defeated  as  a  secret  lien — a  debt 
caused  by  an  effort  of  the  administrator  to  save  the  estate  for  the 
benefit  of  the  heirs. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  administrator,  by  being  creditor,  or  making 
himself  so  in  consequence  of  his  advancing  money  out  of  his  own 
pocket  to  pay  off  the  debts  due  by  the  intestate,  cannot  place  him- 
self as  to  the  real  estate  in  a  better  situation  than  other  creditors. 
They  would  be  barred  by  suffering  seven  years,  under  the  former 
Act  of  4th  April  1797,  sec.  4,  (and  now  by  the  Act  of  24th  Feb- 
ruary 1834,  sec.  24,  five  years),  to  elapse  without  pursuing  their 
claims  according  to  the  modes  prescribed  in  the  Act ;  and  there  is 
the  same  reason,  considered  in  any  point  of  view,  why  the  limita- 
tion should  exist  as  to  the  administrator.  His  payment  of  the 
debts  out  of  his  private  funds  is  gratuitous ;  although  he  has  a 
right,  he  is  not  obliged  to  do  it,  but  may  require  creditors  to  pro- 
ceed according  to  law  to  sell  the  real  estate,  or  may  within  the 
limited  time  have  it  done  for  his  own  payment,  under  the  provision 
for  his  benefit  contained  in  the  Acts  of  1st  April  1811,  sec.  2,  and 
20th  March  1832,  sec.  31.  It  would  be  going  a  great  way  to  hold 
that  the  administrator  could  prolong  the  lien  whenever  he  saw  fit, 
at  his  own  will  and  pleasure,  by  holding  back  his  claim,  or  by 
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advancing  his  own  money  to  a  creditor  of  the  estate,  though  the 
creditor  himself,  in  whose  place  he  stands,  would  have  been  barred 
if  he  had  stood  by  for  that  length  of  time,  and  neglected  to  comply 
with  the  directions  of  the  law.  He  is,  as  to  liens  on  the  real  estate, 
in  no  different  position  from  other  creditors.  The  limitation  of 
these  liens  against  the  real  estate  of  the  decedent  has  been  decided 
in  many  cases  to  have  been  prescribed  as  well  for  the  benefit  of 
heirs  and  devisees,  as  of  purchasers,  in  order  to  compel  vigilance 
by  creditors  in  bringing  the  affairs  of  the  estate  to  a  conclusion, 
and  to  secure  the  real  estate  against  latent  and  indefinite  liens : 
all  of  which  would  be  defeated  by  enabling  an  administrator  to 
take  these  debts  out  of  the  statute,  and  let  them  lie  over  indefi- 
nitely, to  be  put  in  force  at  some  distant  day,  and  then  selling  the 
real  estate  in  the  hands  of  the  heirs  to  satisfy  them.  The  incon- 
venience and  mischief  would  be  quite  as  great,  whether  the  admi- 
nistrator owns  the  claims,  or  they  remain  outstanding  in  the  hands 
of  other  creditors;  and  such  privilege  given  to  the  administrator 
might  be  a  temptation  to  him  to  traffic  in  the  funds  of  the  estate, 
and  to  procrastinate  the  settlement  of  it :  whereas  one  great  object 
of  the  law,  apparent  throughout  the  provisions  made  in  regard  to 
the  estates  of  decedents,  is,  to  obtain  their  speedy  adjustment  and 
distribution,  so  that  the  claims  of  creditors  may  be  discharged,  and 
the  heirs,  devisees  or  legatees,  be  able  to  know  in  some  reasonable 
time  what  is  left  for  them  of  the  property  of  their  ancestor. 

We  are  of  opinion  that  the  real  estate,  after  the  lapse  of  more 
than  seven  years  from  the  decease  of  the  intestate,  was  freed  by 
the  limitation  Acts  from  these  claims  of  the  administrator,  and  that 
there  was  no  authority  to  order  it  to  be  sold  to  pay  his  debts,  and 
that  the  decree  of  the  court  on  the  petition  of  Alexander  M'Curdy, 
ordering  the  sale,  should  be  reversed. 

Decree  of  sale  reversed,  and  the  case  remitted  to  be  proceeded  in. 


Christman  against  Siegfried. 

An  administrator  who  voluntarily  pays  money  on  account  of  a  claim  against 
the  estate  which  he  represents,  is  not  thereby  rendered  an  incompetent  witness  in 
an  issue  between  the  claimant  and  another  creditor  of  the  estate  to  try  the  validity 
of  the  claim. 

In  an  issue  between  a  father  and  a  creditor  of  his  deceased  son,  to  try  whether 
a  sum  of  money  given  by  the  father  to  the  son  was  a  loan  or  an  advancement,  it 
is  competent  for  the  latter  to  prove  that  the  son  worked  for  the  father  after  he 
arrived  at  full  age. 

It  is  also  competent  in  such  case  to  prove  that  the  father  had  made  advance- 
ments to  his  other  children. 
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ERROR  to  the  Common  Pleas  of  Berks  county. 

Upon  the  distribution  of  the  assets  of  the  estate  of  Henry  Sieg- 
fried deceased,  among  his  creditors,  by  an  auditor,  there  was 
awarded  to  Solomon  Siegfried,  who  was  the  father  of  the  deceased, 
the  sum  of  $1143.34  on  a  claim  of  $1200.  Henry  Christman,  a 
creditor  of  the  estate,  excepted  to  this  report  on  the  ground  that 
the  claim  of  the  father  was  an  advancement  to  the  son,  which  he 
was  not  entitled  to  recover  back.  The  court  directed  an  issue  to 
try  this  fact,  in  which  Solomon  Siegfried  was  plaintiff,  and  Henry 
Christman  defendant. 

Upon  the  trial,  the  plaintiff  called  as  a  witness  John  H.  Helf- 
rich,  the  administrator  of  Henry  Siegfried  deceased,  who,  it  was 
admitted,  had  paid  Solomon  Siegfried  a  part  of  his  claim,  and  his 
competency  was  objected  to  for  that  reason ;  but  the  court  over- 
ruled the  objection,  and  sealed  an  exception. 

The  defendant  offered  evidence  to  prove  that  Henry  Siegfried 
deceased  had  worked  for  his  father  for  nine  years  after  he  arrived 
at  full  age;  which  the  plaintiff  objected  to,  and  the  court  rejected 
and  sealed  an  exception. 

The  defendant  also  offered  evidence  to  prove  that  he  had  ad- 
vanced money  to  his  son-in-law;  which  was  objected  to  by 
the  plaintiff  and  overruled  by  the  court,  who  sealed  an  excep- 
tion. 

These  several  bills  of  exception  were  the  subject  of  the  errors 
assigned. 

Davis,  for  plaintiff  in  error,  argued  that  the  administrator  of 
Henry  Siegfried  had  a  direct  interest  that  the  plaintiff  should 
recover.  The  issue  grew  out  of  his  administration  account,  and 
would  affect  the  assets  in  his  hands ;  and  having  paid  a  part  of  the 
money  which  was  the  subject  of  the  plaintiff's  claim,  he  was  clearly 
incompetent  to  establish  the  correctness  of  that  payment.  For 
Henry  Christman  might  with  a  good  conscience  accept  the  pay- 
ment of  his  claim,  and  therefore  the  administrator  could  not  reco- 
ver it  back.  5  Serg.  fy  Rawle  371 ;  5  Whart.  446 ;  4  Binn.  S3 ;  9 
Watts  183;  9  Serg.  fy  Rawle  179.  As  to  the  evidence  contained 
in  the  second  and  third  bills  of  exception,  it  was  clearly  competent 
to  show  that  the  father  intended  the  money  as  an  advancement, 
and  should  have  gone  to  the  jury.  7  Watts  25. 

Strong,  contra.  The  interest  which  the  administrator  had  was 
compensated  by  his  right  to  recover  the  money  back,  if  it  were 
improperly  paid.  The  question  was,  whether  there  was  a  debt 
due  to  the  father ;  if  there  was  not,  he  could  not  ex  equo  et  bono 
receive  the  money,  and  was  therefore  liable  to  refund ;  if  there 
was,  then  the  payment  was  a  good  one.  7  Greenleaf  356 ;  2  Car. 
6f  P.  65,  12  Eng.  C.  L.  R.  32;  Bay.  on  Bills  374 ;  7  Cow.  358 ;  2 
Phil.  Ev.  130;  7  Barn.  $  Cress.  815,  14  Eng.  C.  L.  R.  137.  As 
v.  — 51  2 1* 
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to  the  second  bill,  there  could  no  presumption  of  advancement  arise 
from  the  fact  that  the  father  was  indebted  to  the  son,  or  that  he 
had  made  advancements  to  his  other  children ;  and  therefore  this 
evidence  was  properly  rejected. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  object  in  directing  the  issue  was  to  ascertain 
whether  the  sum  of  $1200,  advanced  by  Solomon  Siegfried  to  his 
son  Henry,  was  a  loan  or  an  advancement.  The  plaintiff  alleges 
he  was  a  creditor  of  his  son ;  while,  on  the  other  hand,  the  defend- 
ant maintains  it  was  a  free,  voluntary  gift  by  the  father,  in  con- 
sideration of  natural  love  and  affection,  and  of  services  rendered 
by  the  son  after  he  attained  full  age.  To  maintain  the  issue,  John 
H.  Helfrich,  the  administrator  of  Henry,  who  had  died  insolvent, 
was  offered  as  a  witness.  The  defendant  objected  to  his  testimony 
on  the  ground  of  interest,  because,  having  paid  to  the  plaintiff  on 
account  of  this  alleged  debt  the  sum  of  $450,  he  was  interested  to 
that  amount  in  establishing  his  right  to  claim  as  a  creditor.  It 
would  validate,  as  is  said,  the  payment  so  made.  To  this  it  is 
answered  truly,  that  conceding  this  to  be  so,  yet,  on  a  contrary 
supposition,  he  is  not  without  remedy ;  for,  if  the  plaintiff  fails  in 
this  suit,  the  administrator  may  recover  back  the  money  paid,  in 
an  action  for  money  had  and  received.  It  can  in  no  point  of  view 
be  considered  as  a  voluntary  payment,  which  the  plaintiff  ex  equo 
et  bono  would  be  entitled  to  retain,  in  the  event  of  a  decision  ad- 
verse to  the  plaintiff's  pretensions.  For,  so  far  from  being  entitled 
to  protection  on  that  account,  he  would  be  exhibited  as  a  fraudu- 
lent or  assumed  debtor,  and  of  course  it  would  be  against  con- 
science to  permit  him  to  retain  money  paid  on  the  strength  of  a 
false  claim.  There  would  be  little,  as  is  justly  said,  to  excuse  or 
palliate  his  conduct,  if  placed  in  this  position.  This  difficulty 
being  removed,  the  point  comes  within  a  principle  which  has  been 
often  ruled,  that  where  a  witness  has  a  remedy  over  against 
another  to  indemnify  him  for  what  he  is  to  lose  by  the  failure  of 
the  party  calling  him,  he  is  competent,  because  his  interest  is 
equalized.  2  Phil  Ev.  130,  and  the  cases  there  cited ;  7  Greenl. 
356;  12  Eng.  C.  L.  R.  32;  14  Ib.  137;  7  Cow.  358;  Bay.  Bills 
374. 

After  the  testimony  of  the  plaintiff  was  closed,  the  defendant 
offered  to  prove  that  Henry  Siegfried  wrought  over  age  for  his 
father,  and  superintended  his  farm  for  nine  years.  It  must  be 
remembered  that  the  matter  in  issue  was,  whether  the  sum  of 
$1200,  which  it  is  conceded  Henry  received  from  his  father,  was 
a  loan  or  an  advancement,  and  that  the  defendant  was  desirous  of 
establishing  the  latter  proposition.  And  did  not  the  evidence 
offered  add  probability  and  force  to  the  allegation?  For,  in  addi- 
tion to  the  inducement  arising  from  the  intimate  natural  relation, 
there  was  a  superinduced  obligation  derived  from  the  fact  that  the 
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son,  after  he  had  been  emancipated  by  time  from  the  control  of  his 
parent,  performed  for  him  valuable  and  important  services.  We 
say  nothing  as  to  the  weight  of  the  evidence ;  but  who  can  say  it 
is  impertinent  to  the  issue,  or  that  it  would  not  or  ought  not  to 
have  had  some  effect  on  the  minds  of  the  jury  ?  Besides,  the  evi- 
dence ought  to  be  received  on  another  ground.  If  a  son  works  for 
his  father  after  he  attains  his  age,  he  is  entitled  to  be  paid  for  his 
services,  unless  the  case  shows  that  the  labour  was  performed 
•without  the  expectation  of  the  usual  reward.  Whether  the  ser- 
vices were  rendered  with  or  without  contract,  we  know  not;  but 
this  may  be  the  proper  subject  of  inquiry  in  this  suit.  The  object 
of  the  action  is  to  find  the  amount,  if  anything,  which  the  intestate 
was  indebted  to  his  father ;  it  is  therefore,  in  that  view,  pertinent 
to  the  issue,  and  a  legitimate  subject  of  inquiry. 

But  one  other  error  remains  to  be  noticed  ;  that  is,  the  exclusion 
of  evidence  to  prove  that  Henry  Ch.ristman  had  advanced  money 
to  his  son-in-law,  Henry  Siegfried.  Although  the  bearing  of  the 
evidence  is  somewhat  remote,  yet  we  cannot  say  that  it  has  nothing 
to  do  with  the  controversy.  When  a  father-in-law  advances  his 
daughter,  it  may  be  and  often  is  a  reason  for  the  father  to  advance 
his  son ;  and  therefore,  on  the  principle  already  stated,  we  think 
this  evidence  ought  also  to  be  received. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Commonwealth  ex  rel.  Hepburn  against  Mann. 

The  Legislature  have  not  the  constitutional  power  to  diminish  the  compensa- 
tion of  the  President  Judges  of  the  Courts  of  Common  Pleas  fixed  by  law,  dur- 
ing their  continuance  in  office. 

There  is  no  other  remedy  for  the  recovery  of  a  salary  fixed  by  law  and  pay- 
able by  the  State  treasurer  than  by  writ  of  mandamus. 

THE  Commonwealth  ex  relationeHon.  Samuel  Hepburn  against 
Job  Mann,  Esq.,  State  treasurer.  This  was  a  mandamus  issued  by 
this  court  to  Job  Mann,  Esq.,  State  treasurer,  directing  him  to 
pay  to  the  Hon.  Samuel  Hepburn,  President  Judge  of  the  Ninth 
Judicial  District,  the  amount  of  his  salary  fixed  by  the  provisions 
of  the  Act  19th  July  1839,  or  show  cause  to  the  contrary. 

By  the  5th  art.  2d  sec.  of  the  Constitution  of  1790,  it  is  thus 
provided :  "  The  Judges  of  the  Supreme  Court  and  the  Presidents 
of  the  several  courts  of  Common  Pleas,  shall,  at  stated  times, 
receive  for  their  services  an  adequate  compensation  to  be  fixed  by 
law,  which  shall  not  be  diminished  during  their  continuance  in 
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office,  but  they  shall  receive  no  fees  or  perquisites  of  office  nor  hold 
any  other  office  of  profit  under  the  Commonwealth."  This  is  the 
language  also  of  the  amended  Constitution  of  1838.  By  the  Act 
of  fsth  April  1791,  the  salary  of  the  President  Judges  was  fixed  at 
£500.  By  the  Act  of  4th  April  1796,  the  salary  was  increased  to 
81600.  By  the  Act  of  19th  July  1839,  the  salary  was  increased  to 
82000.  By  the  Act  of  14th  January  1843,  the  Act  of  1839  was 
repealed.  On  the  5th  March  1839,  the  relator,  Hon.  Samuel  Hep- 
burn, was  appointed. 

The  respondent  in  his  answer  assigned  for  causes  why  he  refused 
to  pay  the  salary  fixed  by  the  Act  of  the  19th  July  1839.  1.  That 
the  Act  was  repealed  by  the  Act  of  the  14th  January  1843.  2. 
That  by  the  Act  of  the  4th  May  1841,  there  was  assessed  upon 
the  salaries  of  Judges  a  tax  of  two  per  cent.,  which  the  State  trea- 
surer by  the  provisions  of  the  law  was  directed  to  retain.  To  this 
answer  the  relator  demurred ;  which  gave  rise  to  the  question 
whether  the  Acts  of  the  18th  July  1839,  and  14th  May  1841,  as 
interpreted  by  the  State  treasurer,  were  constitutional. 

Watts  and  Alexander,  for  the  relator. 
Hamilton  Jllricks,  for  the  respondent. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  relator,  Samuel  Hepburn,  petitions  the  court 
for  a  mandamus  against  Job  Mann,  Esq.,  State  treasurer,  com- 
manding him  to  pay  certain  moneys  in  the  petition  specified.  To 
this  the  respondent  makes  answer  and  admits  the  fact  of  his  refu- 
sal, setting  forth  the  reasons  for  his  refusal  to  pay  the  amount 
claimed.  To  the  answer  of  the  respondent  the  relator  demurs, 
which  brings  the  case  up  for  judgment  before  the  court.  The 
facts  on  which  the  question  arises  are  these :  On  the  5th  day  of 
March  1839,  the  relator  was  duly  appointed  and  commissioned 
President  Judge  of  the  Court  of  Common  Pleas,  &c.,  for  the  Ninth 
Judicial  District,  composed  of  the  counties  of  Cumberland,  Perry 
and  Juniata.  As  such  he  was  entitled  to  receive  compensation  for 
his  services  when  appointed  at  the  rate  of  $2000  per  annum.  This 
he  has  demanded  from  the  treasurer,  who  refused  to  pay  the  same, 
claiming  the  right  to  retain  from  the  petitioner  part  of  his  compen- 
sation at  the  rate  of  $400  per  annum.  The  respondent  also  de- 
ducted from  the  amount  of  the  salary  or  compensation  a  tax  at  the 
rate  of  two  per  cent.  The  reasons  of  the  respondent  are  these : 
Because,  on  the  5th  of  March  1839,  when  the  relator  received  his 
appointment,  he  was  entitled  to  receive  from  the  Commonwealth 
a  salary  only  of  $1600  in  consideration  of  his  services,  by  virtue 
of  two  several  Acts  of  Assembly  passed  in  the  year  1791  and  1796; 
and  although  the  Legislature  of  Pennsylvania,  by  an  Act  passed 
the  19th  of  July  1839,  empowered  the 'said  Samuel  Hepburn  to 
receive  an  increase  of  $400  per  annum  as  his  salary,  yet  that  this 
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Act  was  subsequently,  on  the  14th  of  January  1843,  repealed.  The 
respondent  denies  that  there  is  anything  in  the  laws  or  constitution 
of  Pennsylvania  which  prevents  the  Legislature  from  withdrawing 
a  gratuitous  increase  of  salary.  He  further  insists,  that  as  he  has 
given  bonds  for  the  true  and  faithful  performance  of  the  trusts  and 
duties  enjoined  and  required  by  law  to  be  performed  by  the  State 
Treasurer,  and  as  he  has  no  authority  to  pay  out  any  money  until 
he  has  been  empowered  to  do  so  by  law,  and  as  the  law  has  been 
repealed  which  authorized  payment  of  said  additional  salary,  a 
mandamus  ought  not  to  issue  directing  him  to  pay  the  same.  The 
respondent  makes  further  answer,  and  says  that  the  relator  ought 
not  to  be  allowed  a  mandamus  requiring  him  to  pay  over  to  the 
said  Samuel  Hepburn  the  sum  of  $40.38  claimed  by  him,  because 
he  as  treasurer  was  required  and  bound  to  retain  out  of  his  salary, 
in  pursuance  of  the  second  section  of  the  Act  of  the  llth  of  June 
1840,  entitled  "  An  Act  to  create  additional  revenue  to  be  applied 
towards  the  payment  of  interest  and  the  extinguishment  of  the 
debts  of  the  Commonwealth ;"  and  also  the  9th  section  of  the  Act 
of  the  4th  of  May  1841,  entitled  "An  Act  to  provide  revenue  to 
meet  the  demands  on  the  treasury,  and  for  other  purposes ;"  inas- 
much as,  in  the  said  last-mentioned  Act,  it  is  provided  that  in  lieu 
of  the  taxes  imposed  by  the  Act  of  the  llth  of  June  1840,  there 
shall  be  annually  assessed  upon  salaries  and  emoluments  of  office, 
created  or  held  by  or  under  the  constitution  or  laws  of  this  Com- 
monwealth, &c.,  where  such  salaries  or  emoluments  of  office 
exceed  $200,  a  tax  of  two  per  cent,  upon  every  dollar  thereof 
above  $200 ;  and  that  it  is  further,  by  the  said  last-mentioned  Act, 
provided  "  That  when  the  salary  is  paid  to  any  officer  of  this 
Commonwealth  directly  by  the  treasurer,  he  shall  retain  out  of  the 
said  salary  the  amount  imposed  by  the  Act."  The  clause  in  the 
constitution  on  which  the  relator  relies  is  in  the  following  words, 
5th  article,  2d  section :  "  The  President  Judges  of  the  several 
Courts  of  Common  Pleas  shall,  at  stated  times,  receive  for  their 
services  an  adequate  compensation,  to  be  fixed  by  law,  which  shall 
not  be  diminished  during  their  continuance  in  office." 

The  questions  raised  on  the  facts  stated  are  of  the  most  grave 
and  important  character,  and  as  such  they  are  entitled  and  have 
received  the  most  anxious  and  attentive  investigation  of  this  court. 
They  involve  the  construction  of  the  fundamental  principles  of  the 
government.  It  would  not  be  difficult  to  give  some  plausible  rea- 
son to  evince  that  the  respondent  has  misunderstood  the  intention 
of  the  Legislature  in  passing  the  Acts  on  which  he  relies  for  his 
justification.  But  as  we  believe  he  has  given  an  honest  interpre- 
tation of  their  meaning,  we  do  not  think  proper  to  evade  the  ques- 
tion at  issue,  or  to  make  the  fruitless  attempt  to  shelter  ourselves 
under  the  well-founded  rule  of  construction,  that  a  retrospective 
effect  is  not  to  be  given  where  it  can  be  reasonably  avoided  with- 
out straining  the  words  used  in  the  statute.  We  will  suppose,  for 
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the  sake  of  the  argument,  although  our  sincere  respect  for  a  co- 
ordinate branch  of  government  makes  us  very  reluctant  to  adopt 
the  hypothesis,  that  the  law  in  question  contains  a  legislative 
exposition  of  the  Constitution,  and  of  that  clause  of  it  particularly 
to  which  reference  has  been  made.  It  is  our  wish  to  meet  the 
question  fairly,  openly,  honestly  and  broadly.  What  is  the  true 
construction  of  the  Constitution  and  of  that  clause  in  the  Constitu- 
tion contained  in  the  second  section  of  the  5th  Article,  and  does 
the  law  or  the  construction  put  upon  it  by  the  treasurer  impinge 
upon  that  provision,  is  the  true  matter  at  issue?  "  The  President 
of  the  several  Courts  of  Common  Pleas  shall  at  stated  times  receive 
for  their  services  an  adequate  compensation  to  be  fixed  by  law, 
which  shall  not  be  diminished  during  their  continuance  in  office." 
These  words  are  unambiguous,  and  are  so  plain  that  it  seems  to 
me  very  difficult  to  misapprehend  them.  Before,  however,  examin- 
ing the  section  particularly,  it  will  not  be  impertinent  to  give  a 
short  statement  or  history  of  the  reasons  this  clause  has  been  incor- 
porated into  the  laws  of  England,  and  made  a  fundamental  article 
of  the  Constitution  of  the  State  of  Pennsylvania,  and  it  is  believed 
of  most,  if  not  all,  the  States  in  the  confederacy.  The  history  is 
given,  not  because  of  its  novelty,  for  it  is  well  known  and  well 
understood  by  every  man  of  intelligence  in  the  country,  but  because 
of  its  immediate  and  direct  bearing  on  the  points  raised  in  this 
argument.  The  history  of  the  human  race  has  taught  mankind 
by  melancholy  experience,  that  it  is  necessary  in  all  governments, 
whether  monarchial  or  republican,  to  strictly  guard  the  rights  of 
the  subject  from  the  injustice  of  the  crown,  and  the  citizen  from 
the  injustice  and  gradual  encroachments  of  those  to  whom  they  are 
compelled  to  intrust  the  management  of  their  affairs,  whether  a 
legislative  body,  or  whatever  mode  they  may  choose  to  adopt. 
Experience  has  also  taught  us  the  useful  lesson,  that  there  is  no 
more  effectual  way  of  destroying  the  liberties  of  the  people,  than 
by  gradual  encroachments  under  colour  of  law,  and  that  no  better 
instrument  could  be  employed  for  that  purpose,  than  a  venal,  time- 
serving, timid  and  subservient  judiciary.  This  melancholy  truth 
was  completely  exemplified  in  the  tyrannical  and  corrupt  reigns  of 
Charles  II.  and  James  II.,  not  to  mention  other  notorious  exam- 
ples, which  will  readily  occur  to  any  person  even  slightly  versed 
in  the  history  of  the  people  from  whom  we  have  taken  our  laws 
and  the  principles  of  our  government.  Fully  convinced  of  this 
truth  by  recent  examples,  after  the  revolution  of  1688,  by  the 
English  act  of  settlement  of  the  12  and  13  William  III.,  it  was 
declared,  that  the  salaries  of  the  Judges  should  be  ascertained  and 
established ;  and  by  the  statute  of  1  George  III.,  the  salaries  of 
the  Judges  were  absolutely  secured  to  them  during  the  continu- 
ance of  their  commissions.  And  thus  the  law  stood  in  England 
when  the  people  of  the  United  States  ordained  and  established 
their  present  Constitution.  The  great  and  incorruptible  men  who 


May  1843.]  OF  PENNSYLVANIA.  407 

[Commonwealth  v.  Mann.] 

formed  the  glorious  fabric  of  our  liberties,  completely  conversant 
•with  the  history  of  the  past,  and  looking  with  prophetic  eye  to  the 
future,  to  avoid  the  rocks  and  quicksands  which  had  caused  the 
shipwreck  of  so  many  other  governments,  based  as  was  errone- 
ously supposed  on  indestructible  principles,  divided  the  powers  of 
the  government  into  three  independent  co-ordinate  branches,  the 
legislative  power,  (I  use  the  words  of  the  Constitution),  the  execu- 
tive power,  and  the  judicial  power :  and  for  the  purpose  of  pro- 
tecting the  latter,  which  was  the  weakest  and  most  exposed  to 
attack,  from  the  encroachments  of  the  former,  they  established 
this  fundamental  principle.  They  are  independent  and  co-ordi- 
nate, because  distinct  rights,  powers  and  privileges  are  assigned  to 
them  by  the  Constitution.  Each  is  entitled  to  the  free,  unbiassed, 
uninfluenced  and  independent  exercise  of  all  their  rights,  powers 
and  privileges  in  as  ample  extent  as  the  Constitution  allows. 

That  the  Constitution  of  the  United  States  was  the  model  of  the 
State  Constitution  established  in  1790,  is  apparent.  For  the  same 
reasons  the  framers  of  that  Constitution,  who  were  inferior  only  to 
the  convention  which  framed  the  Constitution  of  the  general 
government,  adopted  the  same  classification  of  the  general  powers 
of  government,  and  also  adopted  the  same  means  to  carry  their 
design  into  effect.  The  plan  adopted  in  each  was,  that  the  Judges 
should  hold  their  offices  during  good  behaviour,  and  they  should 
receive,  at  stated  times,  for  their  services,  a  compensation  which 
was  not  to  be  diminished  during  their  continuance  in  office.  In 
the  former  it  applies  to  all,  whether  Judges  of  the  Supreme  or  infe- 
rior courts ;  in  the  latter,  the  clause  as  to  compensation  to  the 
Judges  of  the  Supreme  Court  and  the  several  Courts  of  Common 
Pleas  only.  The  words  are  also  somewhat  variant.  In  the  former 
the  Judges  are  at  stated  times  to  receive  for  their  services  a  com- 
pensation which  shall  not  be  diminished  during  their  continuance 
in  office.  In  the  latter,  the  Judges  of  the  Supreme  Court  and  the 
president  of  the  several  Courts  of  Common  Pleas  shall,  at  stated 
times,  receive  for  their  services  an  adequate  compensation  to  be 
fixed  by  law,  which  shall  not  be  diminished  during  their  continu- 
ance in  office.  In  all  other  respects  the  provisions  are  identical; 
although  it  cannot  escape  observation  that  there  is  an  increased 
anxiety  manifested  by  the  latter  to  secure  the  independence  of  the 
judiciary  by  an  injunction  that  there  should  be  an  adequate  com- 
pensation for  their  services.  There  is  a  striking  difference,  as 
Chancellor  KENT  very  justly  remarks,  in  favour  of  the  American 
Constitution,  inasmuch  as  in  England  the  compensation,  as  well  as 
the  term  of  office  is  within  the  reach  of  the  repealing  power  of 
Parliament;  but  in  the  National  Government  it  constitutes  the 
supreme  fundamental  law,  unalterable  except  by  an  amendment 
of  the  Constitution.  So  it  will  not  escape  observation  that  the 
Constitution  of  Pennsylvania  is,  in  this  respect,  an  improvement 
on  its  great  model.  That  one  of  the  primary  objects  of  the  sages 
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who  formed  the  Constitution  was  to  secure  the  independence  of 
the  judiciary,  cannot  be  too  much  insisted  on ;  and  for  this  purpose 
I  shall  be  excused  for  inserting  in  this  opinion  copious  extracts 
from  the  earliest  and  ablest  exposition  of  the  principles  of  the  Con- 
stitution— I  mean  the  admirable  series  of  essays  from  the  pen  of 
those  distinguished  sages  and  patriots  Madison,  Hamilton  and  Jay, 
under  the  title  of  the  Federalist.  Speaking  of  that  clause  in  the 
Constitution,  2d  section  and  5th  article,  they  make  use  of  this  lan- 
guage.—  Next  to  permanency  in  office,  nothing  can  contribute 
more  to  the  independence  of  the  Judges  than  a  fixed  provision  for 
their  support.  The  remark  made  in  relation  to  the  president  is 
equally  applicable  here.  In  the  general  course  of  human  nature, 
a  power  over  a  man's  subsistence  amounts  to  a  power  over  his  will. 
And  we  can  never  hope  to  see  realized  in  practice  the  complete 
separation  of  the  judicial  from  the  legislative  power  in  finy  system 
which  leaves  the  former  dependent  for  pecuniary  resource  on  occa- 
sional grants  of  the  latter.  The  enlightened  friends  of  good 
government  in  every  State  have  seen  cause  to  lament  the  want  of 
precise  and  explicit  precautions  in  the  State  Constitutions  on  this 
head.  Some  of  these,  indeed,  have  declared  that  permanent  sala- 
ries should  be  established  for  the  Judges ;  but  the  experiment  has, 
in  some  instances,  shown  that  such  expressions  are  not  sufficiently 
definite  to  preclude  legislative  evasions.  Something  still  more 
positive  and  unequivocal  has  been  evinced  to  be  requisite.  The 
plan  of  the  convention  accordingly  has  provided  that  the  Judges 
of  the  United  States  "  shall  at  stated  times  receive  for  their  services 
a  compensation  which  shall  not  be  diminished  during  their  conti- 
nuance in  office."  With  what  consummate  wisdom  those  parts 
have  been  adopted  and  improved  in  the  Constitution  of  1790,  and 
subsequently  adopted  without  alteration  in  the  amended  Constitu- 
tion !  They  have  not  ordered  a  permanent  salary  simply,  but  they 
have  directed  an  adequate  salary  to  be  provided,  thereby  securing, 
as  far  as  human  laws  could  do,  the  independence  of  that  invaluable 
and  indispensable  branch  of  government. 

If,  then,  these  views  be  correct,  and  that  they  are  cannot  be 
reasonably  questioned,  it  follows  that  any  construction,  come  from 
what  quarter  it  may,  which  tends  to  defeat  or  nullify  this  funda- 
mental and  vital  principle  of  constitutional  law,  must  be  unsound. 
And  now  let  us  examine  the  grounds  of  the  respondents'  return. 
A  distinction  is  attempted  between  Judges  appointed  after  and 
before  the  Act  of  19th  July  1839,  the  Act  by  which  the  Legisla- 
ture increased  the  salary  of  the  relator.  Whilst  it  is  admitted 
that  the  former  are  entitled  to  receive  their  increased  salary,  it  is 
denied  that  the  latter  are  in  the  same  situation.  The  propriety 
of  the  distinction  I  confess  myself  unable  to  perceive.  The  sum 
of  the  argument  is,  that  because  the  Legislature  thought  proper, 
by  way  of  gratuity  as  it  is  called,  to  add  to  the  salary  of  the 
relator,  they  have  the  right,  notwithstanding  the  constitutional 
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prohibition,  to  take  it  away.  That  the  power  that  can  create  can 
likewise  destroy.  But  this,  it  is  obvious,  is  an  unsound  position, 
as  it  by  no  means  follows  that  because,  for  reasons  which  will  be 
hereafter  stated,  they  thought  it  right  and  just  to  increase  the 
compensation  of  the  relator,  they  are  at  liberty  to  withdraw  it 
under  the  pretext  that  as  it  was  a  gratuity,  they  were  not  con- 
strained from  resuming  their  bounty  when  they  deemed  it  expe- 
dient. But  to  test  the  correctness  of  the  argument,  let  us  inquire 
what  is  the  inevitable  result  of  the  position  assumed  by  the  respon- 
dent ?  If  admitted  in  the  extent  claimed,  and  it  is  not  susceptible 
of  limitation,  does  it  not  lead  to  the  entire  frustration  of  the  very 
object  which  the  framers  of  the  Constitution  had  in  view,  and 
which  they  have  guarded  with  such  sedulous  care  ?  If  it  be  cor- 
rect that  the  power  over  a  man's  subsistence  amounts  to  a  power 
over  his  will,  what  instrument  better  calculated  to  give  the  Legis- 
lature an  undue  and  improper  influence  over  the  judicial  depart- 
ment of  the  government,  than  by  an  address  in  the  manner  pro- 
posed to  their  hopes  as  well  as  their  fears.  As,  for  example,  take 
the  case  in  hand.  Here  the  Legislature  have  assumed  the  control 
of  the  relator,  so  far  as  he  could  be  influenced  by  the  possession 
or  loss  of  $400  a  year.  Cases  may  occur  when,  with  the  aid  of 
the  additional  salary,  it  may  be  merely  a  decent  support  of  him- 
self and  family.  A  power  therefore  to  reduce  it  may,  it  is  obvious, 
be  equivalent  to  a  power  to  deprive  him  of  office  altogether.  And 
the  same  observation  is  applicable  to  the  class  of  Judges  who  are 
placed  in  a  similar  situation  by  the  repeal  of  the  Act  of  19th  July. 
Besides,  this  instrument  of  coercion  or  intimidation  may  be  used 
as  particular  occasions  may  require,  and  to  any  extent,  by  the 
power  which  holds  the  purse-strings.  The  effect  of  it  is  impossi- 
ble for  any  person  to  divine.  It  is  not  intentional  disrespect  to  a 
co-ordinate  branch,  nor  to  the  judiciary,  to  suppose  it  possible 
that  cases  may  arise,  where,  to  effect  a  favourite  object  of  legisla- 
tive ambition,  or  to  gratify  the  vindictive  feelings  occasioned  by 
the  phrenzy  and  madness  of  party,  a  successful  resort  may  be  had, 
by  such  means,  to  the  judicial  tribunals  of  the  country.  That 
cases  of  the  kind  will  not  be  frequent  I  am  ready  to  admit ;  but 
that  they  are  possible,  and  have  taken  place  in  other  lands,  if  not 
in  this  pure  and  enlightened  Commonwealth,  will  hardly  be  denied 
by  those  who  have  taken  the  trouble  to  look  into  the  history  of 
the  times,  and  particularly  that  period  of  history  where  the  judi- 
cial departments  were  subject  to  the  temptations  which  must 
necessarily  arise  from  a  dependent  condition.  It  is  enough  for  me, 
that  the  framers  of  our  admirable  Constitution  have  so  thought,  and 
have  endeavoured  to  provide  against  its  recurrence.  Thoroughly 
acquainted  with  the  human  heart,  deeply  versed  in  history,  and 
taking  warning  from  the  numerous  examples  it  affords  of  the  insi- 
dious approaches  of  tyranny,  they  have  surrounded  this  branch 
with  every  protection  which  might,  as  they  supposed  and  intended, 
v.*— 52  2K 
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secure  them  from  the  encroachments  of  the  other  branches  of 
government.     The  Constitution  itself  supposes  that  our  represent- 
atives may  abuse  their  trusts,  and  provides  against  such  a  con- 
tingency as  well  as  human  wisdom  can  provide.     It  is  a  consola- 
tion to  every  lover  of  his  country's  welfare,  that  insidious  or  open 
attacks  upon  the  Constitution  cannot  ultimately  succeed,  unless 
through  the  corruption  of  the  people  themselves.     And  when  the 
time  occurs  when  assaults  on  the  Constitution  are  regarded  with 
indifference,  it  will  be  an  easy  step  to  take  refuge  in  the  arms  of 
tyranny.     They  will  deserve  to  be  slaves,  because  they  are  un- 
worthy of  the  blessings  of  liberty.     The  standard  of  good  beha- 
viour (as  is  said  in  the  Federalist),  for  the  continuance  in  office  of 
the  judicial  magistracy,  and,  it  may  be  added,  their  permanent 
and  adequate  compensation,  is  certainly  one  of  the  most  valuable 
improvements  in  the  practice  of  government.     In  a  monarchy,  it 
is  an  excellent  barrier  to  the  despotism  of  the  prince ;  in  a  repub- 
lic, it  is  a  no  less  excellent  barrier  to  the  encroachments  and 
oppressions  of  the  representative  body.     And  it  is  the  best  expe- 
dient which  can  be  devised  in  any  government,  to  secure  a  steady, 
upright  and  impartial  administration  of  the  laws.     Whoever  atten- 
tively considers  the  different  departments  of  power  must  perceive, 
that  in  a  government  in  which  they  are  separated  from  each  other, 
the  judiciary,  from  the  nature  of  its  functions,  will  always  be  the 
least  dangerous  to  the  political  rights  of  the  constitution ;  because 
it  will  be  least  in  a  capacity  to  annoy  or  injure  them.     The  exe- 
cutive not  only  dispenses  the  honours,  but  holds  the  sword  of  the 
community.     The  Legislature  not  only  commands  the  purse,  but 
prescribes  the  rules  by  which  the  duties  and  rights  of  every  citizen 
are  to  be  regulated.     The  judiciary,  on  the  contrary,  has  no  influ- 
ence over  either  the  sword  or  the  purse ;  no  direction  of  either  the 
strength  or  of  the  wealth  of  society,  and  can  take  no  active  reso- 
lution whatever.     It  may  be  truly  said  to  have  neither  force  nor 
will,  but  merely  judgment,  and  to  be  ultimately  dependent  upon 
the  aid  of  the  executive  arm  for  the  efficacious  exercise  even  of 
this  faculty.     This  simple  view  of  the  matter  suggests  several 
important  consequences.     It  proves  incontestably,  that  the  judi- 
ciary is,  beyond  comparison,  the  weakest  of  the  three  departments 
of  power;  that  it  can  never  attack  with  success  either  of  the  other 
two,  and  that  all  possible  care  is  requisite  to  enable  it  to  defend 
itself  against  their  attacks.     It  equally  proves,  that  though  'indi- 
vidual oppression  may  now  and  then  proceed  from  courts  of  jus- 
tice, the  general  liberty  of  the  people  can  never  be  endangered 
from  that  quarter.     I  mean,  so  long  as  the  judiciary  remains  truly 
distinct  from  both  the  legislative  and  executive.      For  I  agree 
"  that  there  is  no  liberty,  if  the  power  of  judging  be  not  separated 
from  the  legislative  and  executive  powers." 

It  proves  in  the  last  place,  that  as  liberty  can  have  nothing  to 
fear  from  the  judiciary  alone,  but  would  have  everything  to  fear 
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from  its  union  with  either  of  the  other  departments ;  that  as  all 
the  effects  of  such  an  union  must  ensue  from  a  dependence  of  the 
former  on  the  latter,  notwithstanding  a  nominal  and  apparent 
separation ;  that  as  from  the  natural  feebleness  of  the  judiciary  it 
is  in  continual  jeopardy  of  being  overpowered,  awed  or  influenced 
by  its  co-ordinate  branches;  that  as  nothing  can  contribute  so 
much  to  its  firmness  and  independence,  as  permanency  in  office,  to 
which  must  be  added,  as  has  been  already  said,  a  fixed  and  ade- 
quate support,  this  quality  may,  therefore,  be  justly  regarded  as 
an  indispensable  ingredient  in  its  constitution,  and  in  a  great 
measure  as  the  citadel  of  the  public  justice  and  the  public  secu- 
rity. If  then  the  courts  of  justice  are  to  be  considered  as  the 
bulwarks  of  a  limited  constitution  against  legislative  encroach- 
ments, this  consideration  will  afford  a  strong  argument  for  the 
permanent  tenure  of  judicial  offices,  and  for  a  fixed  and  invari- 
able compensation,  incapable  of  diminution ;  since  nothing  will 
contribute  so  much  as  this  to  that  independent  spirit  in  the  Judges, 
which  must  be  essential  to  the  faithful  performance  of  so  arduous 
a  duty.  This  independence  of  the  Judges  is  equally  requisite  to 
guard  the  Constitution  and  rights  of  individuals,  from  the  effects 
of  those  ill  humours  which  the  arts  of  designing  men,  or  the  influ- 
ence of  particular  conjunctures,  sometimes  disseminate  among  the 
people  themselves ;  and  which,  although  they  speedily  give  place 
to  better  information  and  more  deliberate  reflection,  have  a  ten- 
dency in  the  mean  time  to  occasion  dangerous  innovations  in  the 
government,  and  serious  oppressions  of  the  minor  party  in  the 
community.  If,  by  the  remarks  already  made,  I  have  succeeded 
in  establishing  the  position  that  the  complete  independence  of  the 
judiciary  is  a  fundamental  principle  of  the  Constitution,  designed 
mainly  for  the  protection  of  public  and  private  rights,  and  that 
the  construction  put  upon  that  clause  of  the  Constitution  aims  a 
fatal  blow  at  it,  then  may  I  not  here  safely  rest  the  argument  ? 
For  no  course  of  reasoning  can  render  the  proposition  plainer  that 
the  pretension  of  the  respondent  is  at  war  with  the  spirit  of  the 
Constitution.  It  is  not  only  contrary  to  the  spirit,  but  it  is  directly 
in  the  teeth  of  the  letter  of  the  Constitution,  and  this  it  is  now  my 
purpose  to  show. 

The  Constitution  provides,  and  in  this  respect  the  Constitution 
of  1790  and  the  amended  Constitution  are  identical,  "  That  the 
Judges  of  the  Supreme  Court  and  the  President  Judges  of  the 
several  Courts  of  Common  Pleas,  shall  at  stated  times,  receive  for 
their  services  an  adequate  compensation,  to  be  fixed  by  law.  which 
shall  not  be  diminished  during  their  continuance  in  office :  but 
they  shall  receive  no  fees  or  perquisites  of  office,  nor  hold  any 
other  office  of  profit  under  this  Commonwealth."  Now  what  is 
meant  by  an  adequate  compensation  to  be  fixed  by  law?  No 
other  interpretation  can  be  given  to  it,  than  that  the  compensa- 
tion is  to  depend  upon  some  future  legislative  enactment.  The 
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Legislature  are  to  determine  under  their  constitutional  responsi- 
bility, from  time  to  time,  what  constitutes  an  adequate  compensa- 
tion: but  when  the  compensation  is  fixed,  although  it  may  be 
increased,  they  are  expressly  prohibited  from  decreasing  it  during 
the  continuance  in  office.  And  the  reasons  for  this  distinction, 
and  they  are  most  satisfactory,  are  these :  "  The  fluctuations  in 
the  value  of  money,  the  state  of  society,  rendered  a  fixed  rate  of 
compensation  in  the  Constitution  inadmissible.  What  might  be 
extravagant  to-day,  might  in  half  a  century  become  penurious  and 
inadequate.  It  was,  therefore,  necessary  to  leave  it  to  the  dis- 
cretion of  the  Legislature  to  vary  its  provisions  in  conformity  to 
the  variations  in  circumstances ;  yet  under  such  circumstances  as 
to  put  it  out  of  the  power  of  that  body  to  change  the  condition  of 
the  individual  for  the  worse.  A  man  may  then  be  sure  of  the 
ground  upon  which  he  stands,  and  can  never  be  deterred  from  his 
duty  by  the  apprehension  of  being  placed  in  a  less  eligible  situa- 
tion. The  clause  which  has  been  quoted,  combines  both  advanta- 
ges. The  salaries  of  judicial  offices  may,  from  time  to  time,  be 
altered,  as  occasion  may  require,  yet  so  as  never  to  lessen  the 
allowance  with  which  any  particular  Judge  comes  into  office,  in 
respect  to  him.  It  will  be  observed,  that  a  difference  has  been 
made  by  the  Convention  between  the  compensation  of  the  Gover- 
nor and  the  Judges.  That  of  the  former  can  neither  be  increased 
nor  diminished.  That  of  the  latter  can  only  "  not  be  diminished." 
Taking  this  as  the  sense  of  the  Convention  which  framed  the  Con- 
stitution, it  is  obvious  that  it  never  entered  into  their  minds  to 
suppose  that  the  Legislature  had  any  constitutional  authority  to 
diminish  the  salary  of  a  Judge,  whether  fixed  before,  or  increased 
after  his  appointment,  and  that  such  an  act  of  legislative  interfer- 
ence was  never  in  their  contemplation.  For  such  an  hypothesis 
would  be,  as  I  trust  I  have  shown,  against  the  spirit  as  well  as 
the  letter  of  that  instrument.  It  is  said,  that  this  power  may  be 
abused  for  the  benefit  of  legislative  favourites,  which,  on  the  con- 
trary supposition,  subsequent  Legislatures  cannot  correct.  But 
this  was  an  evil,  if  it  be  one,  which  must  have  been  foreseen,  and 
it  appears  did  not  alarm  the  Convention,  nor  has  subsequent  expe- 
rience evinced  the  necessity  of  any  such  precaution ;  and  at  any 
rate,  they  were  too  wise  to  attempt  to  avoid  a  contingent  evil, 
which  from  the  nature  of  things  would  not  often  happen,  by  run- 
ning into  another,  in  their  estimation  at  least,  of  such  transcendent 
importance  and  magnitude,  jeoparding  the  independence  and 
integrity  of  a  co-ordinate  branch  of  the  government.  It  must 
readily  occur,  on  the  slightest  reflection,  that  if  the  Convention 
intended  to  give  the  clause  in  question  the  limited  signification 
contended  for,  how  easy  it  would  have  been  to  put  that  intention 
beyond  the  reach  of  doubt  or  cavil,  by  a  slight  alteration  of  the 
language  used.  By  superadding  a  few  words  even,  which  would 
not  have  destroyed  the  beauty  of  the  language,  all  difficulty  would 
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have  been  effectually  prevented.  But  we  cannot  attribute  this 
intention  to  those  great  men  on  a  doubtful  inference,  inasmuch  as, 
in  our  judgment,  it  would  materially  impair,  if  not  totally  destroy 
the  value  of  the  provision  itself.  It  would  be  suicidal  to  the  object 
so  steadily  kept  in  view  by  the  framers  of  the  Constitution.  If, 
then,  I  have  been,  as  I  flatter  myself  I  have,  successful  in  evincing 
that  the  complete  and  entire  independence  of  the  judiciary  of  the 
other  branches,  is  essential  and  so  esteemed  by  the  Convention,  to 
the  preservation  of  liberty  and  the  principles  of  good  government, 
and  that  the  construction  of  the  Constitution  for  which  the 
respondent  contends  would  jeopard  the  rights  of  the  community 
and  endanger  the  welfare  of  the  citizen,  and  that  there  is  nothing 
in  the  Constitution,  but  the  direct  contrary,  to  favour  that  con- 
struction, there  is  an  end  of  the  argument.  It  may  be  a  matter  of 
surprise,  that  so  much  pains  is  taken  to  establish  a  position  which 
cannot,  with  any  prospect  of  success,  be  denied.  My  apology  is, 
that  when  conclusively  proved,  there  must  be  an  end  of  the  case. 
A  position  which  weakens,  even  if  it  does  not  destroy,  the  funda- 
mental principles  of  the  Constitution,  the  work  of  the  people  them- 
selves, the  charter  of  our  liberties,  cannot  expect  to  be  favoured  or 
receive  the  slightest  countenance  in  a  court  of  justice. 

But,  the  vital  importance  of  the  question  involved  in  this  issue, 
will  be  my  excuse  for  tracing  this  matter  a  little  further  in  rela- 
tion to  a  similar  clause  in  the  amended  Constitution.  It  must  be 
recollected,  that  the  tenure  of  office  of  the  Judges  of  the  Supreme 
Court,  and  of  the  several  Courts  of  Common  Pleas, under  the  Consti- 
tution of  1790,  was  during  good  behaviour,  but  under  the  amended 
Constitution  it  is  changed,  so  that  the  Judges  of  the  Supreme 
Court  hold  their  offices  for  the  term  of  fifteen,  and  the  President 
Judges  for  the  term  of  ten  years.  This  change,  which,  it  must  be 
admitted,  was  in  its  nature  radical,  was  strenuously  resisted,  on 
the  ground,  that  it  impaired  the  independence  of  the  judiciary, 
and  struck  a  fatal  blow  at  that  fundamental  feature  in  the  govern- 
ment ;  and  it  was  further  urged  in  debate,  that  it  would  be  diffi- 
cult, if  not  impossible,  to  procure  persons  competent  to  fill  such 
offices  on  the  terms  proposed.  The  advocates  of  the  change,  how- 
ever, while  they  admitted  the  necessity  of  preserving  that  feature 
in  the  Constitution  inviolate,  denied  the  consequences  deduced 
from  the  alteration.  They  met  the  other  proposition  by  stating, 
that  the  objection  could  and  would  be  obviated  by  an  increased 
compensation  to  the  incumbents.  I  assert  this  to  have  been  the 
course  of  argument,  because  it  was  notorious  at  the  time,  and 
because  a  resort  to  the  debates  in  the  Convention  will  fully  sustain 
the  assertion.  And,  perhaps,  it  will  not  be  going  too  far  to  say, 
that  these  assurances  and  expectations  contributed  greatly  to  allay 
the  fears  of  many,  and  were  instrumental  in  securing  the  subse- 
quent approbation  of  the  people  to  the  amended  Constitution. 
That  it  had  the  intended  effect  in  the  Convention  itself,  there  is 
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reason  to  believe.  And  hence  the  phraseology  used ;  "  The 
Judges  of  the  Supreme  Court,  and  the  President  of  the  several 
Courts  of  Common  Pleas,  shall,  at  stated  times,  receive  for  their 
services  an  adequate  compensation,  TO  BE  fixed  by  law,  which 
shall  not  be  diminished  during  their  continuance  in  office."  Why 
use  the  words  in  the  future  tense,  if  subsequent  legislative  action 
were  not  intended  1  The  Judges  were-then  in  the  enjoyment  of  a 
salary  already  fixed,  and  there  was  no  necessity  for  the  use  of 
such  language  as  existed  in  the  Constitution  of  1790,  where  they 
had  not  been  fixed,  and  where  the  officers  themselves  were  after- 
wards to  be  appointed  under  the  Constitution.  That  this  is  the 
li^ht  in  which  the  Legislature  viewed  it,  there  is  no  reason  to 
doubt,  for  we  find  them  at  the  next  session  carrying  into  effect  the 
pledge  made  by  the  members  of  the  Convention  and  by  the  people 
in  their  sovereign  capacity,  by  the  increase  of  salary,  which  is 
now  the  subject  of  controversy.  In  this  respect,  they  followed  in 
the  footsteps  of  the  Legislature  which  assembled  after  the  adop- 
tion of  the  Constitution  of  1790,  who  on  the  13th  of  April  1791, 
in  pursuance  of  the  Constitutional  provision,  fixed  the  salary  at 
£500,  which  on  the  4th  of  April  1796,  was  increased  to  the  sum 
of  $1600  per  annum.  The  relator,  be  it  observed,  was  appointed 
after  the  adoption  of  the  amended  Constitution,  and  it  may  be, 
although  I  do  not  undertake  to  assert  the  fact  to  be  so,  that  in  his 
acceptance  of  the  office,  he  was  induced  by  a  reasonable  expecta- 
tion and  belief,  that  the  Legislature  would  faithfully  redeem  the 
plighted  faith  of  the  people,  and  the  pledges  that  were  made  on 
the  floor  of  the  Convention.  That  the  Legislature  was  influenced 
in  the  enactment  of  19th  of  July  by  such  considerations,  is  ren- 
dered probable,  by  the  fact  that  some  members  of  the  Convention 
who  were  members  that  year,  were  foremost  among  the  enlightened 
advocates  of  the  proposed  increase  of  salary.  Indeed,  the  law 
then  passed,  was  neither  more  nor  less  than  the  execution  of  a 
Constitutional  injunction.  It  may  also  add  some  force  to  the 
argument,  that  some  of  the  Judges,  the  members  of  the  Supreme 
Court,  for  example,  held  their  offices  not  by  virtue  of  a  commission 
from  the  Governor,  but  directly  from  the  people  themselves,  who, 
by  the  subsequent  ratification  of  the  amended  Constitution,  adopted 
the  work  of  the  Convention  as  their  own.  Those  offices,  as  is 
well  known,  were  changed  from  the  tenure  of  good  behaviour  to 
a  term  of  three,  six,  nine,  twelve  and  fifteen  years.  And  for  this 
reason  it  was,  (as  it  may  be  reasonably  presumed),  that  their 
salaries  were  raised,  and  that  the  increase,  unlike  other  cases,  was 
made  to  commence  from  the  1st  of  January  preceding  the  passage 
of  the  Act,  the  time  when  their  offices  commenced  under  the 
amended  Constitution.  I  mean,  of  course,  those  persons,  of  whom 
the  relator  was  one,  who  were  in  office  at  the  time,  and  who  were 
appointed  afterwards,  and  before  the  Act  was  repealed.  For  I 
would  not  wish  to  be  understood  as  denying  the  right  to  prescribe 
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rules  to  govern  all  future  cases.  For  although  the  Constitution 
directs  that  the  compensation  must  be  adequate,  they  are  the 
exclusive  judges  on  that  head.  They  must  determine  what 
amounts  to  an  adequate  compensation.  It  is  a  sound  rule  which 
should  never  be  departed  from,  except  from  overwhelming  neces- 
sity, that  neither  branch  of  the  government  should  claim  or  attempt 
the  exercise  of  a  doubtful  power.  But,  the  power  in  question  is 
so  far  from  being  a  conceded  power,  or  necessarily  implied,  that  I 
confess,  from  the  most  attentive  and  anxious  consideration  which 
it  has  been  my  duty  to  give  to  it,  I  have  been  unable  to  discover 
a  trace  of  it  in  the  Constitution,  which  is  the  paramount  law,  or 
the  least  justification  of  the  authority  which  has  been  assumed. 
So  far  from  being  granted,  it  is  denied,  in  language  which  it  would 
puzzle  the  most  ingenious  to  make  more  comprehensive  and  plain. 
An  attempt  of  a  similar  kind  was  made  in  the  case  of  The  Com- 
monwealth v.  Leib,  (9  Watts  200).  That  was  a  classification  of 
the  Associate  Judges,  by  the  Act  of  Assembly  of  the  20th  of  June 
1839,  made  in  pursuance  of  the  Constitution,  which  was  ruled  to 
be  so  fixed,  that  the  Legislature  of  1840  had  no  power  over  the 
subject.  Justice  SERGEANT  says,  that  after  the  Legislature  had 
discharged  the  duty,  another  Legislature  could  not  change  and 
remodel  the  classification,  or  interfere  with  it  at  all.  To  do  so, 
would  have  been  inconsistent  with  the  Constitution,  and  fraught 
with  inconvenience  and  hazard  to  the  community.  If  a  second 
Legislature  has  this  power,  a  third  Legislature  would  possess  the 
same  authority.  In  analogy  to  this  case,  we  confidently  submit 
to  the  people  the  question  of  right,  which  has  been  assumed  by 
a  subsequent  Legislature,  to  diminish  the  salary  so  fixed  and  deter- 
mined by  the  only  proper  and  legitimate  authority. 

Next,  of  the  power  claimed  to  tax  the  salary  of  the  Judge.  The 
respondent  justifies  the  retention  of  the  sum  of  840.38,  by  virtue 
of  two  acts  of  the  Legislature,  one  passed  the  llth  of  June  1840, 
entitled  "  An  Act  to  create  additional  revenue  to  be  applied 
towards  the  payment  of  interest,  and  the  extinguishment  of  the 
debts  of  the  Commonwealth;"  the  other  passed  the  4th  of  May 
1841,  entitled  "An  Act  to  provide  revenue  to  meet  the  demands 
of  the  treasury,  and  for  other  purposes."  In  the  last  Act,  it  is 
provided  that  in  lieu  of  the  taxes  imposed  by  the  Act  of  the  llth 
of  June  1840,  there  shall  be  annually  assessed  upon  salaries  or 
emoluments  of  office,  created  or  held  by  or  under  the  constitution 
or  laws  of  this  Commonwealth,  &c.,  where  such  salaries  or  emolu- 
ments exceed  $200,  a  tax  of  two  per  cent,  upon  every  dollar 
thereof  above  $200,  &c.  And  it  is  further  provided,  "  That  when 
the  salary  is  paid  to  any  officer  of  this  Commonwealth  directly  by 
the  treasurer,  he  shall  retain  out  of  the  salary  the  amount  imposed 
by  the  Act."  The  first  Act  omits  the  word  constitution,  which  is 
carefully  inserted  in  the  second  Act ;  so  that  if  we  desired  to  evade 
meeting  the  question,  it  is  rendered  impossible  to  do  so.  Nay,  we 
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are  not  without  reason  to  believe  that  the  Legislature  were  desi- 
rous of  referring  the  decision  of  these  momentous  questions  to  the 
judicial  department  of  government,  to  whose  province,  in  all 
doubtful  cases,  if  this  case  can  be  called  one  of  that  denomination, 
it  more  peculiarly  belongs.  The  two  branches  of  the  Legislature 
differed  as  to  the  power  to  repeal  the  laws  increasing  the  salaries. 
The  House  of  Representatives  passed  an  amendment  limiting  the 
operation  of  the  Act  to  judges  thereafter  to  be  appointed,  in  which 
the  Senate  non-concurred ;  a  committee  of  conference  was  ap- 
pointed, and  it  was  expressly  understood,  as  we  have  from  the 
most  unquestionable  authority,  to  let  the  court  pass  in  its  present 
shape,  and  the  question  of  constitutionality  to  be  decided  by  the 
judiciary.  But  be  this  as  it  may,  there  is  no  disguising  the  fact 
that  the  Legislature,  in  words,  the  purport  of  which  cannot  be 
mistaken,  have  undertaken,  although  not  eo  nomine,  to  tax  the 
salary  of  the  judges  appointed  under  the  Constitution.  We  can- 
not complain  that  there  is  anything  insidious  in  this.  It  is  open, 
palpable,  and,  let  me  add,  without  disrespect,  (unless  purposely 
done  for  the  reasons  suggested),  daring  and  bold.  I  say  daring 
and  bold,  because,  in  our  apprehension  at  least,  it  sets  at  naught 
the  declared  will  of  the  people  themselves,  unequivocally  and  clearly 
expressed  in  the  Constitution.  That  it  is  the  duty  of  the  Legisla- 
ture to  provide  revenue  to  meet  the  demands  on  the  treasury,  to 
pay  the  interest  on  and  extinguish  the  public  debt,  will  not  be 
denied  by  us.  And,  let  me  add,  there  are  no  persons  in  the  com- 
munity, I  will  venture  to  say,  who  will  more  willingly  and  cheer- 
fully contribute  their  full  proportion  to  such  objects.  But  while 
we,  in  their  name,  unhesitatingly  agree  to  this,  we  most  respect- 
fully deny  the  right  of  the  Legislature  to  effect  this  meritorious 
object  by  trampling  under  foot  the  provisions  of  the  Constitution, 
intended  for  the  protection  of  the  community,  and  the  rights  of  the 
individual  citizens  of  the  State.  Most  of  the  remarks  which  have 
been  already  made,  apply  with  increased  force  to  this  branch  of 
the  subject.  The  former  struck  at  part,  while  this  aims  a  fatal 
blow  at  the  whole  compensation  allowed  to  this  branch  of  the 
government.  It  is  truly  and  emphatically  the  assertion  of  a  power 
over  a  man's  subsistence,  and,  by  consequence,  a  power  over  his 
will ;  and  if  the  attempt  proves  successful,  what  becomes  of  the 
independence  of  the  judiciary,  which  the  people  have  been  so 
anxious  to  preserve  from  the  insidious  or  open  attacks  of  the  other 
branches  of  government  ?  The  tax  is  now  two  per  cent. ;  but  what 
security  is  there  that  it  may  not  be  increased  ad  libitum  to  thirty, 
ifty  per  cent.  ?  What  bond  have  we  that  it  may  not  engulph  the 
whole  ?  If  there  is  anything  true  in  law  or  common  sense,  it  is 
that  you  are  not  at  liberty  to  do  indirectly,  what  you  are  prohi- 
bited from  doing  directly.  The  people  themselves,  for  the  wisest 
reasons,  have  thought  proper  to  withdraw  from  taxation  the  sala- 
ries of  a  particular  class  of  citizens.  That  it  is  withdrawn  from 
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taxation,  is  a  necessary  and  inevitable  implication  or  inference 
from  the  whole  tenor  of  the  instrument,  because,  without  this 
restraint  upon  the  legislative  power,  it  is  evident  the  clause  itself 
would  be  worthless.  For,  under  the  pretence  of  it,  the  work  of 
destruction  can  surely  go  on  without  the  possibility  of  stopping  its 
progress.  If  the  people  have  thought  it  right  to  set  limits  to  legis- 
lative power,  of  what  can  they  complain '(  They  are  but  servants 
of  the  people,  as  well  as  other  branches  of  government,  and  there 
is  certainly  at  least  as  much  necessity  to  keep  them  within  the 
legitimate  sphere,  as  the  other  branches.  As  well  may  they  com- 
plain of  the  want  of  authority  to  impose  an  impost  duty,  and  there- 
fore usurp  it  because  it  would  be  very  convenient  at  the  conjunc- 
ture to  raise  a  revenue  for  the  purposes  of  the  government  by 
indirect  means.  It  is  a  sufficient  answer  to  this  pretension,  as  it 
would  be  to  the  one  I  have  mentioned,  that  it  is  not  the  object  of 
taxation,  and  therefore  you  must  resort  to  other  means  to  supply 
your  wants.  We  are  far  from  attributing  to  the  Legislature  a 
settled  design  to  invade  the  just  and  constitutional  rights  of  a  co- 
ordinate branch.  It  is  sufficient,  however,  that  this  is  the  effect 
of  their  legislation,  and,  although  innocent  in  them,  the  time  may 
come  when  the  example  thus  set,  if  acquiesced  in,  will  be  used  to 
accomplish  designs  which  charity  itself  cannot  so  readily  excuse. 
The  salary  itself  is  taxed,  and  that  tax  is  deducted  at  the  treasury, 
so  that  the  relator,  instead  of  receiving  the  amount  of  the  compen- 
sation fixed  by  law,  receives  a  sum  less  by  the  amount  deducted 
at  the  treasury  in  the  shape  of  a  tax ;  in  other  words,  instead  of 
receiving  $2000  per  annum,  he  receives  $1960.  It  is  therefore  a 
mockery,  adding  insult  to  injury,  to  tell  him  he  is  in  the  enjoyment 
of  a  salary  which  has  not  been  diminished  during  his  continuance 
in  office.  Twist  it  and  turn  it  as  you  may,  it  is  in  vain  to  disguise 
the  fact  that  in  this  attempt  there  is  a  plain  and  palpable  infringe- 
ment of  our  constitutional  charter.  It  may  be  asked,  has  not  the 
Legislature  full  power  to  tax  her  citizens  ?  To  this  we  answer, 
that  is  not  denied.  Taxation  is  an  incident  of  sovereign  power 
which  acknowledges  no  limits  except  the  discretion  of  those  who 
use  it,  unless  it  be  those  objects  of  taxation  which  for  wise  reasons 
have  been  withdrawn  from  these  general  powers.  The  property 
of  a  judge,  his  income,  whether  derived  from  this  or  any  other 
source,  we  admit  is  a  proper  subject  of  taxation.  His  security 
will  then  consist  in  being  placed  on  the  same  footing  with  other 
citizens,  and  an  abuse  of  them  by  any  will  be  speedily  corrected. 
Of  this  the  relator  does  not  complain ;  but  he  does  complain  that 
he,  with  others,  is  selected  as  a  special  object  of  taxation,  contrary 
to  the  charter  which  he  has  solemnly  sworn  to  support.  On  this 
point,  the  case  of  M'Cullough  v.  The  State  of  Maryland  (4  Wheat. 
430)  is  full  of  instruction,  and  in  a  great  measure  sustains  the  views 
I  have  endeavoured  to  support.  And  for  the  same  purpose  may 
be  cited  the  case  of  Dobbin  v.  The  Commissioners  of  Erie,  (16  Peters 
v.  — 53 
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435).  That  case  establishes  that  though  taxation  is  a  sacred  right, 
essential  to  the  existence  of  government,  and  that  the  right  of 
legislation  is  co-extensive  with  the  incident,  and  attaches  upon  all 
persons  and  property  within  the  jurisdiction,  yet  there  may  be 
limitations  to  the  right  either  by  express  or  implied  prohibitions  in 
the  Constitution ;  and  where  a  law  is  passed  taxing  an  object  com- 
ing fairly  within  such  prohibition,  it  is  unconstitutional  and  void. 
It  was  the  case  of  a  captain  of  the  United  States  revenue  cutter 
on  the  Erie  station  in  Pennsylvania,  who  was  rated  and  assessed 
for  county  taxes  as  an  officer  of  the  United  States,  for  his  office. 
The  Supreme  Court  of  the  United  States  held  that  he  was  not 
liable  to  be  rated  and  assessed  for  his  office  under  the  United 
States  for  county  rates  and  levies,  because  it  was  not  a  proper  object 
of  taxation.  It  will  be  observed  that  the  case  is  not  put  on  the  foot- 
ing of  a  contract.  That  question  is  settled  in  The  Commonwealth  v. 
Bacon,  (6  Serg.  fy  Rawle  322),  where  it  was  ruled  that  an  ordi- 
nance of  the  Councils,  reducing  the  salary  of  the  mayor  of  the  city 
of  Philadelphia,  after  the  commencement  of  his  term  of  office,  was 
valid.  The  broad  ground  was  taken  on  the  part  of  the  mayor, 
that  the  city  Councils  could  not  legally  diminish  the  salary  of  the 
mayor  during  his  continuance  in  office.  This  position  they  endea- 
vored to  support  on  the  principle  of  contracts,  which,  by  the  Con- 
stitution, the  Legislature  itself  cannot  impair.  But  the  court 
being  of  opinion  that  it  did  not  partake  of  the  nature  of  a  contract 
ruled  the  point  against  him.  If  the  salaries  of  judges  and  their 
title  to  office  could  be  put  on  the  ground  of  contract,  then  a  most 
grievous  wrong  has  been  done  to  them  by  the  people,  by  the 
reduction  of  a  tenure  during  good  behaviour,  to  a  tenure  for  a  term 
of  years.  The  point  that  it  is  a  contract,  or  partakes  of  the  nature 
of  a  contract,  will  not  bear  the  test  of  examination.  Moral  obli- 
gations on  this  head  are  nothing  to  the  purpose.  We  deal  with 
legal  rights. 

A  doubt  has  been  expressed  in  the  argument  of  the  respondent's 
counsel,  (and  it  assumed  the  shape  of  a  doubt  merely),  that  the 
court  has  no  right  to  declare  an  Act  of  the  Legislature  unconstitu- 
tional. Whatever  scruples  may  have  existed  in  the  minds  of  some 
as  to  this  power,  it  has  now  ceased  to  be  an  open  question.  This 
power  has  been  repeatedly  asserted  by  the  courts  of  the  United 
States,  and  of  this  State,  and  has  been  most  cheerfully  acquiesced 
in  by  the  people.  It  is  a  remarkable  fact,  in  all  the  discussions 
•which  took  place  in  the  late  convention  on  the  frame  of  our  go- 
verment,  although  this  assertion  of  right  on  the  part  of  the  judicial 
department  of  the  government  was  well  understood,  not  a  word 
was  said  or  a  syllable  whispered,  which  indicated  a  wish  to 
abridge  or  limit  it  in  the  slightest  degree.  It  is  certain  the  amend- 
ed Constitution  contains  no  restriction  whatever.  As  it  is  not  my 
intention  (for  it  would  be  an  unprofitable  discussion)  to  go  into  ah 
extended  argument  on  this  point,  I  cannot  do  better  than  to  quote 
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the  appropriate  language  of  Judge  Wilson,  a  member  of  the  con- 
vention which  framed  the  Constitution  of  1790.  Speaking  of  the 
Constitution  of  the  United  States,  and  the  same  may  be  said  with 
equal  truth  of  the  Constitution  of  Pennsylvania,  he  says :  "  The 
legislative  authority  is  subject  to  another  control,  besides  that 
arising  from  natural  and  revealed  law ;  it  is  subjected  to  the  con- 
trol arising  from  the  Constitution.  From  the  Constitution,  the 
legislative  department,  as  well  as  every  other  part  of  government, 
derives  its  power ;  by  the  Constitution,  the  legislative,  as  well  as 
every  other  department,  must  be  directed;  in  the  Constitution,  no 
alteration  by  the  Legislature  can  be  made  or  authorized.  In  our 
system  of  jurisprudence,  these  positions  appear  to  be  incontrovert- 
ible. The  Constitution  is  the  supreme  law  of  the  land ;  to  that 
supreme  power,  every  other  power  must  be  inferior  or  subordi- 
nate. Now,  let  us  suppose  the  Legislature  should  pass  an  Act 
manifestly  repugnant  to  some  part  of  the  Constitution;  and  that 
the  operation  and  validity  of  both  should  come  regularly  in  ques- 
tion before  a  court  forming  a  portion  of  the  judicial  department. 
In  that  department  the  'judicial  power  is  vested'  by  the  people 
who  'ordained  and  established'  the  Constitution.  The  business 
and  design  of  the  judicial  power  is  to  administer  justice  according 
to  the  laws  of  the  land.'  According  to  two  contradictory  rules, 
justice  cannot,  in  the  nature  of  things,  possibly  be  administered. 
One  of  them  must  of  necessity  give  place  to  the  other.  But,  ac- 
cording to  our  supposition,  it  comes  regularly  before  the  court  for 
its  decision  on  their  operation  and  validity.  It  is  the  right  and  it 
is  the  duty  of  the  court  to  decide  upon  them  ;  its  decision  must  be 
made,  for  justice  must  be  administered  according  to  the  law  of  the 
land.  When  the  question  occurs,  what  is  the  law  of  the  land  ?  it 
must  also  decide  this  question.  In  what  manner  is  this  question 
to  be  decided  ?  The  answer  seems  to  be  an  easy  one.  The  su- 
preme power  of  the  State  has  given  one  rule ;  a  subordinate  power 
has  given  a  contradictory  rule:  the  former  is  the  law  of  the  land; 
as  a  necessary  consequence,  the  latter  is  void  and  has  no  operation. 
In  this  manner  it  is  the  right  and  it  is  the  duty  of  a  court  of  jus- 
tice, under  the  Constitution,  to  decide.  This  is  the  necessary 
result  of  the  distribution  of  power  made  by  the  Constitution 
between  the  legislative  and  judicial  departments.  The  same 
Constitution  is  the  supreme  law  of  both.  If  that  Constitution  be 
infringed  by  one,  it  is  no  reason  that  the  infringement  should  be 
abetted,  though  it  is  a  strong  reason  that  it  should  be  discounte- 
nanced and  declared  void  by  the  other.  The  effects  of  this  salutary 
regulation,  necessarily  resulting  from  the  Constitution,  are  great 
and  illustrious.  In  consequence  of  it,  the  bounds  of  the  legislative 
power,  a  power  the  most  apt  to  overleap  its  bounds,  are  not  only 
distinctly  marked  in  the  system  itself,  but  effectual  and  permanent 
provision  is  made  that  every  transgression  of  these  bounds  shall 
be  adjudged  and  rendered  vain  and  fruitless.  What  a  noble  guard 
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against  legislative  despotism  !  This  regulation  is  far  from  throw- 
ing any  disparagement  upon  the  legislative  authority  of  the  State. 
It  does  not  confer  upon  the  judicial  department  a  power  superior 
in  its  general  nature  to  that  of  the  Legislature ;  but  it  confers  upon 
it  in  particular  instances,  and  for  particular  purposes,  the  power 
of  declaring  and  enforcing  the  superior  power  of  the  Constitution 
— the  supreme  law  of  the  land."  This  regulation,  when  consi- 
dered properly,  is  viewed  in  a  favourable  light  by  the  Legislature 
itself.  "  It  has  been  objected,"  said  a  learned  member  of  the 
House  of  Representatives  of  the  United  States,  Mr.  Elias  Boudi- 
not,  in  a  debate  on  the  floor  of  Congress,  "  that  by  adopting  the 
bill  before  us  we  expose  the  measure  to  be  considered  and  defeated 
by  the  judiciary  of  the  United  States,  who  may  adjudge  it  to  be 
contrary  to  the  Constitution,  and  therefore  void,  and  not  lend  their 
aid  to  carry  it  into  execution.  This  gives  me  no  uneasiness.  I 
am  so  far  from  controverting  this  right  in  the  judiciary,  that  it  is 
my  boast  and  my  confidence.  It  leads  me  to  a  greater  decision 
on  all  subjects  of  a  constitutional  nature,  when  I  reflect  that  if, 
from  inattention,  want  of  precision,  or  any  other  defect,  I  should 
do  wrong,  there  is  a  power  in  the  government  which  can  constitu- 
tionally prevent  the  operation  of  a  wrong  measure  from  affecting 
my  constituents.  I  am  legislating  for  a  nation,  and  for  thousands 
yet  unborn ;  and  it  is  the  glory  of  the  Constitution  that  there  is  a 
remedy  for  the  failures  even  of  the  Legislature  itself."  In  addi- 
tion, I  put  to  any  rational  man  this  question:  —  What  was  the 
Supreme  Court  to  do  in  the  case  of  Commonwealth  v.  Leib,  already 
cited  ?  They  had  to  choose  between  the  Act  of  the  20th  of  June 
1839,  and  that  passed  by  the  succeeding  Legislature  on  the  17th 
of  March  1840.  In  deciding  that  the  former  was  valid,  they 
necessarily  ruled  that  the  latter  was  beyond  the  power  of  the 
Legislature.  To  escape  from  this  determination  was  impossible, 
even  if  it  had  been  desired. 

We  are  fully  sensible  of  the  delicate  situation  in  whic.h  the  Judges 
of  this  court  are  placed,  but  it  is  not  of  our  seeking,  and  we  should 
be  recreant  to  our  duty,  if,  when  it  is  demanded  by  a  citizen  whose 
rights  have  been  invaded,  we  should  shrink  from  its  performance. 
We  should  in  all  probability  receive,  most  certainly  we  should 
richly  merit,  the  contempt  of  the  Legislature  itself.  We  wish  it 
to  be  distinctly  understood  that  no  claim  is  put  in  for  judicial  irre- 
sponsibility ;  we  acknowledge  in  its  fullest  extent  the  constitutional 
responsibility  of  Judges  for  an  abuse  of  their  high  functions,  among 
which  the  greatest  that  could  be  committed  would  be  a  base 
betrayal  of  trust  in  refusing  to  interpose  to  prevent  injustice  whe- 
ther arising  from  a  wilful,  deliberate  and  wicked  invasion,  of  the 
Constitution,  or  from  what  we  believe  to  have  been  a  mistaken 
construction  of  legislative  authority.  As  the  people,  who  are  the 
fountain  of  all  power,  have  in  their  wisdom  distributed  the  func- 
tions of  government  into  their  co-ordinate  branches  —  the  legisla- 
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live  power,  the  executive  power,  and  the  judicial  power  —  it  is 
necessary  that  each  should  respect  the  just  rights  of  the  others, 
and  abstain,  as  far  as  practicable,  from  the  exercise  of  all  doubtful 
authority.  In  this  way,  and  in  this  way  only,  can  the  harmony 
of  our  system  be  preserved.  In  this  mode,  in  the  language  of  the 
Constitution  of  the  United  States,  we  shall  best  promote  the  gene- 
ral welfare  and  secure  the  blessings  of  liberty  to  ourselves  and 
our  posterity. 

And  here  let  me  further  remark,  (without  pretending  to  any 
great  merit  for  the  prediction),  that  whenever  the  liberty  of  this 
people  is  overthrown,  all  the  forms  of  the  government  will  be 
anxiously  and  carefully  preserved.  While  the  spirit  of  liberty  has 
fled,  its  semblance  will  still  remain.  Of  this  truth  the  fall  of  the 
Roman  Republic  is  a  memorable  and  a  useful  example.  Although 
the  most  infamous  despotism  was  established  which  the  world  has 
ever  seen,  yet,  to  all  outward  appearances,  the  government  con- 
tinued the  same.  But  the  limits  of  a  judicial  opinion  will  not 
allow  me  to  pursue  this  theme  by  the  citation  of  numerous  other 
examples  full  of  instructive  and  salutary  warning.  And  let  me 
also,  (without  intending  the  slightest  disrespect),  recall  the  atten- 
tion of  the  intelligent  people  of  the  Commonwealth  to  the  frightful 
despotism  which  raged  without  control  in  a  neighbouring  country, 
and  at  a  recent  period,  under  the  name  and  with  the  apparent 
sanction  of  the  legislative  body.  The  page  of  history  teems  with 
examples  which  incontestably  prove  that  no  more  convenient  or 
effectual  instrument  can  be  devised  for  the  success  of  unhallowed 
ambition  than  a  corrupt  legislature  and  a  subservient  judiciary. 
To  prevent  the  evils  which  would  inevitably  result  from  the  over- 
throw of  the  government,  the  equilibrium  established  by  the  Con- 
stitution must  be  preserved,  and  this  can  only  be  done  by  meeting 
on  the  threshold  the  first  attempt  at  encroachment,  whether  aris- 
ing from  design,  inattention  or  mistake,  come  from  what  branch 
of  the  government  it  may. 

It  remains  only  to  notice  the  question  that  has  been  raised  as  to 
the  power  of  the  court  to  issue  a  mandamus  against  the  treasurer. 
As  to  the  power  of  the  court  to  issue  a  mandamus  where  the  trea- 
surer without  claim  of  right  refuses  to  pay  a  sum  of  money  to 
which  a  citizen  is  justly  entitled,  there  cannot  be  a  shadow  of 
doubt;  for  without  this  writ  the  injured  party  would  be  without 
remedy ;  an  action  would  not  lie,  or  if  it  would,  it  would  be  an 
inadequate  remedy.  In  this  matter  the  treasurer  is  a  ministerial 
officer.  For  example,  would  it  admit  of  question  that  this  remedy 
would  be  an  appropriate  one,  if  the  respondent  had  refused  to  pay 
not  only  part,  but  the  whole  of  the  relator's  salary  ?  Unless  an 
efficacious  remedy  is  provided,  miserable  indeed  would  be  the 
situation  of  the  holders  of  office.  The  judiciary,  instead  of  being 
dependent  on  the  legislative  power,  would  be  dependent  on  the 
treasurer.  The  proposition  thus  broadly  stated  cannot  be  sus- 

V.  —  2L 
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tained  for  one  moment.  Is  there,  then,  any  peculiarity  in  the  case 
which  exempts  the  respondent  from  the  operations  of  the  ordinary 
rule,  is  the  next  inquiry?  It  is  said  he  has  given  bond  to  the 
Commonwealth  for  the  true  and  faithful  performance  of  the  trusts 
and  duties  enjoined  and  required  by  law  to  be  performed  by  the 
State  treasurer  in  the  40th  section  of  the  Act  of  20th  March  1811; 
that  he  has  no  authority  to  pay  out  any  money  until  he  has  been 
empowered  to  do  so  by  law,  (or  on  warrants  drawn  by  the  execu- 
tive), and  that  the  law  has  been  repealed  which  authorized  the 
payment  of  the  additional  salary  to  the  relator.  But  this  is  a 
mistaken  view  of  the  case,  for  I  deny  that  the  law  giving  the  addi- 
tional salary,  so  far  as  respects  the  relator  and  all  others  similarly 
situated,  is  repealed.  It  has  been  my  aim  in  the  preceding  re- 
marks to  prove  that  this  is  beyond  the  constitutional  powers  of 
the  Legislature.  A  statute  may  be  in  force  for  one  purpose,  after 
it  is  repealed  for  all  other  purposes.  Thus  in  Rex  v.  Loxdale  and 
others,  (1  Burrow  447),  it  is  decided,  that  "  where  there  are  diffe- 
rent statutes  in  pan  materia,  though  made  at  different  times  or 
even  expired,  and  not  referring  to  each  other,  they  shall  be  taken 
and  construed  together  as  one  system,  and  as  explanatory  of  each 
other."  So  in  Church  v.  Crook,  (3  Mass.  21),  it  is  stated  that  to 
discover  the  true  meaning  of  a  statute  it  is  the  duty  of  the  court 
to  consider  other  statutes  made  in  pari  materia,  whether  they  are 
repealed  or  unrepealed.  As  the  Constitution  is  the  paramount 
law  of  the  land,  it  follows  that  if  the  repeal  of  the  statute  be  con- 
trary to  the  supreme  law,  the  repealing  Act  is  void,  and  the  origi- 
nal Act  remains  in  full  force  and  virtue.  By  payment  to  the 
relator,  the  treasurer  will  truly  and  faithfully  perform  the  trusts 
and  duties  enjoined  on  him  by  law  in  pursuance  of  the  obligation 
imposed  on  him  by  his  bond.  In  conclusion,  I  must  be  permitted 
to  say,  that  not  a  shadow  of  blame  attaches  to  the  excellent  officer 
against  whom  this  remedy  is  sought.  It  was  not  his  duty  to  take 
the  responsibility  of  undertaking  to  construe  an  Act  of  the  Legis- 
ture  against  what  he  might  reasonably  suppose  was  their  declared 
intention.  That  duty  devolves  upon  the  judicial  department ;  and 
fully  convinced  of  these  incontrovertible  truths,  written  by  the 
finger  of  the  people  themselves,  we  feel  ourselves  constrained  to 
declare  that  the  construction  put  upon  the  Act  of  the  14th  Janu- 
ary 1843,  repealing  the  Act  of  the  19th  July  1839  is  contrary  to 
the  Constitution;  and  that  the  Act  of  the  llth  June  1840,  or  the 
construction  put  upon  it,  so  far  as  it  affects  the  salary  of  the  rela- 
tor, is  unconstitutional  and  void. 

•- 

Judgment  on  demurrer  for  the  relator,  and  peremptory  manda- 
mus awarded. 
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Hunter  against  Albright. 

If  interfering  tracts  of  unseated  land  be  severally  assessed  with  taxes,  and  sold 
by  the  treasurer,  the  respective  titles  of  the  purchasers  will  be  governed  by  the 
superiority  of  the  original  title. 

If  the  commissioners  of  the  county  become  the  purchaser  of  an  unseated  tract 
of  land,  which  in  its  original  location  and  survey  interferes  with  another  warrant 
and  survey,  and  they  afterwards  assess  a  tax  upon  this  other  tract  of  land  and 
issue  a  warrant  to  the  treasurer  to  sell  it,  such  sale  will  confer  a  good  title  upon 
the  purchaser,  to  the  whole  tract  as  originally  surveyed. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

This  was  an  action  of  ejectment  brought  by  Samuel  Albright 
against  John  Hunter  and  James  Hunter,  for  200  acres  of  land,  in 
•which  the  defendants  took  defence  for  70  acres.  The  plaintiff's 
title  was  a  warrant  to  John  Little  of  the  28th  December  1774,  for 
200  acres,  upon  which  a  survey  was  made  on  the  12th  March  1775, 
and  duly  returned.  The  land  was  taxed  in  the  name  of  William. 
Rawle  for  the  years  1834-5  as  unseated,  and  sold  on  the  llth 
June  1838  to  Samuel  Albright,  the  plaintiff. 

The  defendants'  title  was  a  warrant  to  Michael  Capp.  of  the  7th 
June  1785,  for  100  acres,  upon  which  a  survey  was  made  on  the 
27th  October  1785,  and  duly  returned.  This  survey  interfered 
with  and  included  70  acres  of  the  former  survey  of  John  Little — 
and  this  was  the  land  in  dispute.  The  tract  in  the  name  of 
Michael  Capp  was  assessed  with  taxes  for  the  years  1821-2-3,  as 
unseated,  and  on  the  14th  October  1830  was  sold  by  the  trea- 
surer and  purchased  by  the  commissioners,  who,  on  the  llth 
June  1838  sold  the  same  to  John  Thomas,  who  conveyed  to  the 
defendants. 

The  court  below  (HEPBURN,  President,)  instructed  the  jury,  that 
the  plaintiff  was  entitled  to  recover. 

Reed,  for  the  plaintiff  in  error,  argued,  that  the  sale  of  the  land  in 
1830  to  the  commissioners,  vested  a  good  title  without  regard  to 
the  name  in  which  it  was  sold,  which,  after  the  lapse  of  five  years 
became  absolute:  —  that  it  was  not  subject  to  taxation  in  1834-5, 
while  it  was  the  property  of  the  county,  and,  therefore,  the  plain- 
tiff's title  was  void.  4  Watts  fy  Serg.  251  ;  10  Watts  208 ;  1  Watts 
$  Serg.  174. 

Watts,  contra,  contended,  that  the  sale  to  the  commissioners 
vested  in  the  county  the  title  to  so  much  land  only  as  was  legally 
appropriated  upon  the  warrant  and  survey  of  Capp,  for  no  greater 
quantity  of  land  could  be  assessed,  taxed  or  sold  than  was  legally 
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covered  by  it ;  and  it  was  perfectly  competent  for  the  commis- 
sioners to  assess  a  tax  and  sell  the  tract  surveyed  upon  the  Little 
warrant,  thereby  restricting  their  own  purchase  to  the  quantity 
which  legitimately  belonged  to  it.  Both  sales  are  good,  and  confer 
title  upon  the  respective  purchasers  to  an  extent  measured  by  the 
rights  of  the  original  owners  or  claimants.  The  plaintiff,  there- 
fore, claiming  under  the  elder  title,  was  entitled  to  recover.  But, 
even  if  the  sale  to  the  commissioners  gave  title  to  the  whole  sur- 
vey in  the  name  of  Capp,  they  having  subsequently  assessed  a  tax 
upon  and  sold  the  tract  surveyed  in  the  name  of  Little,  would  be 
estopped  from  asserting  title  to  any  part  of  the  land  embraced 
within  it. 

The  opinion  of  the  Court  was  delivered  by 
KENNEDY,  J. — The  counsel  for  the  plaintiffs  in  error  admit,  that 
the  title  to  the  land  in  controversy,  which  originated  under  the 
Little  warrant  and  survey,  was  better  than,  and  superior  to  any 
that  could  be  claimed  under  the  Capp  warrant  and  survey,  but  as 
it  was  not  the  title  that  was  taxed,  nor  yet  the  owner  of  it,  but 
the  land  described  in  the  assessment,  without  regard  to  the  title 
under  which  it  might  be  held  or  claimed,  and  as  the  first  assess- 
ment of  taxes  and  sale  by  order  of  the  commissioners  on  account 
thereof  passed  the  title,  no  matter  in  whom  it  was  vested,  to  the 
purchaser  at  that  sale,  and  as  the  defendants  have  become  the 
assignees  of  the  first  purchasers,  they  must  therefore  be  considered 
as  entitled  to  hold  the  land.     For  this,  the  counsel  of  the  defend- 
ants relies  on  the  4th  section  of  the  Act  of  3d  of  April  1804,  and 
the  case  of  Strauch  v.  Shoemaker,  (1  Watts  fySerg.  166).     The  4th 
section  of  the  Act  declares,  that  "  sales  of  unseated  lands  for  taxes 
that  are  now  due,  or  that  «nay  hereafter  become  due  thereon,  made 
agreeably  to  the  directions  of  this  Act,  shall  be  in  law  and  equity 
valid  and  effectual  to  all  intents  and  purposes,  to  vest  in  the  pur- 
chaser or  purchasers  of  lands  sold  as  aforesaid,  all  the  estate  and 
interest  therein  that  the  real  owner  or  owners  had  at  the  time  of 
such  sale,  although  the  land  may  not  have  been  taxed  or  sold  in 
the  name  of  the  real  owner  thereof."     And  in  the  case  of  Strauch 
v.  Shoemaker,  it  was  held  by  this  court,  that  an  unseated  tract  of 
land  taxed  in  the  name  of  one  who  had  previously  had  an  incep- 
tive title  to  it,  which,  however,  had  ceased  long  before  by  an 
abandonment  of  it,  or  neglect  on  his  part  to  perfect  it,  and  sold  by 
order  of  the  commissioners  of  the  county  on  account  of  the  same, 
vested  in  the  purchaser  at  such  sale,  the  title  of  the  real  owner 
who  held  it  by  a  purchase  from  the  Commonwealth.     There  can 
be  no  doubt,  that  the  Legislature  intended  by  the  4th  section  of 
the  Act  of  1804,  to  make  the  sale  valid   and  effectual,  so  as  to 
devest  the  real  owner  of  the  land  of  his  right  to  it,  whether  taxed 
in  his  name  or  that  of  any  other  person  who  had  a  claim  to  it  then 
or  at  any  former  period,  or  in  whose  name  the  title  existed  then  or 
previously. 
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But,  whether  it  was  intended  to  devest  the  real  owner  of  his 
right,  if  taxed  and  sold  in  the  name  of  one  who  never  had  had  a 
claim  of  any  kind  to  the  land,  or  whose  name  had  never  been  con- 
nected with  the  title  to  it  in  any  way,  may  possibly  admit  of  some 
doubt :  for  the  words  of  the  section  are  "  although  the  land  may 
not  have  been  taxed  or  sold  in  the  name  of  the  real  owner  there- 
of." The  use  of  the  word  "  real"  may  raise  the  question,  with 
some  at  least,  whether  it  was  not  inserted  for  the  purpose  of 
making  the  section  applicable  to  cases  only,  where  the  land  hap- 
pened to  be  taxed  or  sold  in  the  name  of  those  who  at  the  time  or 
previously  had  a  defective  claim  to  it,  or  who  had  been  the  real 
owners,  but  had  parted  with  their  right,  or  whose  names,  without 
being  the  real  owners,  had  been  connected  with  the  title  as  trus- 
tees ;  for  otherwise,  why  insert  the  word  "  real"  at  all,  as  the 
section  would  have  embraced  those  who  had  never  pretended  a 
claim  to  the  land,  or  whose  name  had  never  been  connected  with 
the  title  to  it,  more  precisely,  clearly  and  certainly  without  the 
insertion  of  it.  And  this  would  seem  to  receive  countenance  also 
from  the  1st  section  of  the  same  Act,  which  directs  the  deputy- 
surveyors,  upon  the  application  of  the  commissioners,  to  make  out, 
on  oath  or  affirmation,  a  correct  return  of  all  the  lands  surveyed 
within  their  respective  counties,  which  returns  shall  include  a  list 
of  the  number  of  acres  contained  in  each  and  every  warrant,  and 
the  names  and  surnames  of  the  original  warrantees ;  and  it  is  also 
made  the  duty  of  the  county  commissioners,  to  provide  and  keep 
a  suitable  book  or  books,  in  which  they  shall  cause  such  returns 
to  be  entered.  And  again,  by  the  2d  section,  it  is  provided,  that 
all  unseated  lands  shall  be  valued  and  assessed  in  the  same  manner 
as  other  property ;  which  may  have  reference  to  its  being  assessed 
in  the  names  of  the  owners  thereof,  as  other  property  is  assessed ; 
and  comes  to  the  conclusion,  that  the  sales  of  such  lands  for  taxes 
shall  not  be  void,  if  assessed  in  the  names  of  the  warrantees, 
though  they  are  not  the  real  owners. 

But,  still,  whatever  may  have  been  the  intention  of  the  Legisla- 
ture on  this  point,  it  can  admit  of  but  little,  if  any  doubt,  that 
when  the  same  land  sold,  is  wholly  covered  by  each  of  two  dif- 
ferent titles,  or  warrants  and  surveys,  one  of  which  is  older  than 
the  other,  and  a  sale  is  made  of  it  for  taxes  assessed  in  the  name 
of  the  party  connected  with  the  junior  title,  it  will  pass  the  right 
under  the  elder;  but  when  the  land  embraced  by  the  junior  title 
is  only  in  part  included  under  the  elder  warrant  and  survey,  as  in 
this  instance,  and  the  land  embraced  by  each  warrant  and  survey 
is  assessed  as  two  distinct  tracts  for  the  same  years  as  unseated, 
and  sold  at  the  same  time  to  -two  different  purchasers,  it  will 
scarcely  be  pretended  that  the  purchaser  of  the  tract  assessed  in 
the  name  of  the  person  to  whom  the  elder  warrant  was  granted, 
or  the  person  claiming  the  land  under  it,  will  not  be  entitled  to 
the  land  embraced  within  the  interference  of  the  two  surveys,  in 
v.  — 54  2L* 
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preference  to  the  purchaser  of  the  land  assessed  under  the  junior 
warrant.  The  seniority  of  title  must,  of  necessity,  be  looked  to 
in  such  case,  and  be  made  the  test  of  right  between  the  two  pur- 
chasers. In  the  present  case,  however,  the  land  surveyed  under 
the  junior  warrant  was  assessed  with  taxes  as  unseated,  and  sold 
on  account  thereof,  and  purchased  by  the  commissioners  of  the 
county,  no  one  being  willing  to  bid  the  amount  of  the  taxes  and 
costs  for  it,  before  there  was  an  assessment  made  on  the  land  sold 
under  the  elder  warrant  and  survey ;  but  during  the  time  that  the 
commissioners  held  the  land  embraced  by  the  junior  warrant  and 
survey,  they  caused  the  whole  of  the  land  within  the  limits  of  the 
survey  made  under  the  elder  warrant  to  be  assessed  as  unseated, 
and  sold  on  account  of  the  taxes  so  assessed  to  the  plaintiff 
below  without  any  reservation  or  exception  of  any  part  thereof. 
That  the  commissioners  had  a  right  to  restrict  the  limits  of  their 
purchase  to  that  portion  of  the  land  embraced  within  the  junior 
survey,  which  did  not  interfere  with  or  lie  within  the  lines  of  the 
elder  survey,  cannot,  I  think,  be  questioned  on  any  tenable  ground. 
And  I  think  it  still  less  questionable,  if  possible,  that  by  taxing 
that  part  of  the  land  within  the  lines  of  the  junior  survey,  while 
they  were  the  owners  of  it,  which  was  included  within  the  elder 
survey  as  part  and  parcel  of  the  latter,  they  must  be  considered 
as  thereby  disclaiming  all  right  which  otherwise  they  might  have 
had  under  their  purchase,  to  that  part  of  the  land  surveyed  under 
the  junior  warrant,  which  had  been  previously  surveyed  under 
the  elder  warrant.  It  must  be  so  considered,  for  otherwise  they 
had  no  right  to  assess  or  tax  it  as  their  property,  or  more  pro- 
perly, that  of  the  county ;  but  as  the  property  of  the  claimant  or 
owner  of  the  elder  warrant  and  survey,  they  certainly  had. 

The  necessary  inference  then  is,  that  Albright  by  his  purchase 
became  the  owner  of  the  whole  of  the  land  included  within  the 
survey  made  in  pursuance  of  the  elder  warrant  in  the  name  of 
Little.  The  commissioners  of  the  county,  it  is  true,  after  the 
purchase  by  Albright,  sold  the  whole  of  the  land  embraced  within 
the  survey  made  under  the  junior  warrant;  but  had  they  a  right, 
after  having  acted  as  they  did,  to  sell  that  part  of  it  embraced  by 
the  elder  warrant  and  survey?  Before  they  sold  it,  they  had 
assessed  taxes  on  it  as  part  of  the  tract  held  under  the  Little  war- 
rant, and  received  those  taxes  out  of  the  money  arising  from  the 
sale  made  of  it  to  Albright.  And  afterwards,  when  they  sold  to 
John  Thomas,  under  whom  the  plaintiffs  in  error  claim,  they,  if 
they  sold  the  part  in  dispute,  of  course,  charged  it  again  with 
taxes,  and  got  the  same  out  of  the  purchase  money  received  of 
Thomas;  thus  assessing  and  receiving  taxes  on  the  same  land 
twice.  Such  conduct  on  the  part  of  an  individual  would  most 
unquestionably  be  condemned  as  unjust,  and  no  one  can  doubt 
that  the  county,  which  is  a  corporate  person,  and  acts  by  its  com- 
missioners, who  are  its  representatives,  is  bound  by  the  same  rules 
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and  principles  that  govern  individuals  in  their  dealings  with  each 
other.  The  commissioners,  therefore,  after  having  purchased  the 
land  assessed  under  the  Capp  warrant,  and  while  they  held  it  by 
virtue  thereof,  by  assessing  and  causing  that  part  of  it  which  is  in 
dispute  here,  to  be  sold  to  the  defendant  in  error  as  part  of  the 
tract  held  under  the  Little  warrant,  must  be  considered  as  relin- 
quishing all  claim  to  it,  and  having  no  right  to  sell  it  afterwards 
to  John  Thomas.  We,  therefore,  think  that  the  court  below  was 
right  in  instructing  the  jury  that  the  plaintiff  was  entitled  to  recover. 

Judgment  affirmed. 


M'Culloch  against  Cowher. 

If  a  plaintiff  in  ejectment,  after  action  brought,  part  with  his  title,  the  vendee 
cannot  be  substituted,  so  as  to  enable  him  to  recover  in  that  action. 

A  plaintiff  in  ejectment,  who  had  no  title  at  the  commencement  of  the  action, 
cannot  recover,  although  he  acquired  title  before  the  trial. 

A  plaintiff  in  ejectment,  who  parts  with  his  title  after  the  commencement  of 
the  action  to  his  co-plaintiff,  is  not  entitled  to  recover  a  verdict  for  the  land  for 
the  use  of  the  vendee,  nor  can  such  co-plaintiff  recover  on  the  title  thus  conveyed 
to  him. 

An  agreement  to  withhold  his  competition  in  the  purchase  of  land  by  one  who 
is  in  possession  without  title,  is  a  good  consideration  for  a  promise  to  convey  to 
him  a  part  of  the  land  by  one  who  purchased  from  the  real  owner. 

The  possession  of  land  is  notice  of  every  title  under  which  the  occupant  claims 
it,  unless  he  has  put  on  record  a  title  inconsistent  with  his  possession. 

Where  a  parol  contract  for  the  purchase  of  land  has  been  carried  on  mala  fide, 
there  is  a  resulting  trust  implied  by  law,  and  equity  will  decree  a  conveyance 
according  to  the  terms  of  the  contract. 

ERROR  to  the  Common  Pleas  of  Centre  county. 

This  was  an  ejectment  for  a  tract  of  land,  brought  by  George 
M'Culloch,  William  Mitchell,  James  Dickson  and  Thomas  M'Na- 
mara  against  Adam  Cowher  and  Charles  Cartwright.  After  the 
jury  was  sworn,  it  was  shown  that  on  the  26th  November  1841, 
the  death  of  William  Mitchell  was  suggested,  and  John  Mitchell, 
his  executor,  substituted.  The  plaintiffs  then  asked  leave  to  sub- 
stitute Anthony  Shorb,  John  Lyon,  David  Stewart  and  William 
Stewart,  in  the  place  of  John  Mitchell,  executor  of  William  Mit- 
chell, deceased;  but  the  defendants  objected  to  this  on  the  ground 
that  the  title  of  the  parties  proposed  to  be  substituted  had  been 
acquired  since  suit  brought.  The  sale  by  the  executors  to  these 
parties,  it  was  admitted,  was  made  since  suit  brought.  Where- 
upon the  court  refused  to  substitute,  and  the  plaintiffs  excepted. 

His  Honour,  Judge  WOODWARD,  in  his  charge  to  the  jury,  thus 
stated  the  case,  and  decided  the  principles  of  law  arising  out  of  it : 
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"  On  the  face  of  the  papers  in  evidence,  the  legal  title  at  the 
commencement  of  this  suit  was  in  M'Culloch,  Dixon  and  Mitchell. 
On  the  12th  August  1836  they  conveyed  an  undivided  fourth  part 
of  the  land  in  controversy  to  Thomas  M'Namara,  who  was  already 
on  the  record  as  a  plaintiff  in  this  suit,  though  without  title  so  far 
as  the  papers  show.  This  conveyance  left  three  undivided  fourth 
parts  in  M'Culloch,  Dixon  and  Mitchell.  M'Namara,  although 
upon  the  record  at  the  commencement  of  this  action,  cannot 
recover:  1.  Because  he  had  not  title  at  the  commencement  of  the 
suit ;  and  2.  Because  whenever  his  interest  was  acquired  in  one- 
fourth,  he  conveyed  it  to  Shorb  and  others  by  his  deed  of  16th 
September  1836.  Nor  can  John  Mitchell,  executor  of  William 
Mitchell,  deceased,  recover  in  this  action,  because  in  virtue  of  the 
power  given  him  by  the  will  of  William  Mitchell,  deceased,  he 
conveyed  by  his  deed  of  3d  May  1837  all  William  Mitchell's  inte- 
rest to  Shorb  and  others.  But  until  that  conveyance  he  had  an 
interest  and  a  right  of  action,  and  would  be  entitled  to  a  verdict 
for  damages  to  that  date.  This  conveyance  left  in  M'Culloch  and 
Dixon  an  undivided  moiety  of  the  land  in  dispute,  and  it  vested  in 
M'Culloch  one-half  of  that  fourth  which  Mitchell  had  owned  ;  so 
that  in  M'Culloch  and  Dixon,  two  of  the  plaintiffs  on  the  record, 
there  are  now  vested  five-eighths.  They  are  the  only  persons 
named  as  plaintiffs  who  can  recover  anything  in  this  action ;  and 
the  first  question  presented  is,  how  much,  if  anything,  are  they 
entitled  to  recover?  They  have  shown  title  in  themselves  to  five- 
eighths,  but,  in  our  opinion,  they  will  be  entitled  to  your  verdict 
for  no  more  than  four-eighths ;  for  they  must  recover,  if  at  all, 
according  to  the  interest  they  had  at  the  time  they  brought  their 
suit,  and  which  they  have  not  conveyed  away.  A  plaintiff  in 
ejectment  cannot  recover  on  a  title  acquired  subsequent  to  suit 
brought.  For  that  fractional  interest  acquired  by  M'Culloch 
since  he  sued,  he  may  have  a  distinct  action,  but  cannot  obtain  a 
verdict  in  this  suit.  It  stands  on  the  same  footing  that  it  would 
if  he  had  purchased  of  a  stranger  instead  of  a  co-plaintiff.  It  is  to 
him  a  subsequent  cause  of  action  to  the  suit  pending,  and  he  must 
avail  himself  of  it  by  a  subsequent  action.  M'Culloch  and  Dixon, 
then,  are  seeking  to  recover  four-eighths,  or  an  undivided  moiety 
of  the  land,  and  it  is  material  to  observe  that  they  claim  under 
Thomas  M'Namara.  It  is  true,  the  deed  of  Levis  and  the  Gratzes 
was  made  directly  to  them  and  Mitchell,  but  it  was  so  made  in 
virtue  of  the  articles  of  agreement  between  them  and  M'Namara, 
of  April  1 1  th  1832,  which  were  the  source  of  their  title.  Claiming 
under  M'Namara,  they  have  shown  a  perfect  paper  title  to  one 
half  of  the  land  surveyed  to  Andrew  Pettit. 

But  here  it  is  alleged,  on  the  part  of  the  defence,  that  an  im- 
provement on  this  tract  was  commenced  in  1803,  or  thereabouts, 
by  one  Cyrus  Cartwright,  of  whom  the  defendant,  Andrew  Cow- 
her, purchased  and  went  into  possession  in  1817  or  '18  ;  that  he 
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continued  to  extend  his  improvements  and  to  claim  300  acres,  until 
about  1828,  when  M'Namara  and  Lloyd  were  about  to  purchase 
a  large  body  of  lands  of  the  Gratzes,  including  this  tract,  and  that 
in  order  to  prevent  the  defendant's  interfering  with  the  contem- 
plated purchase  of  the  Gratzes,  M'Namara  agreed  by  parol  with 
the  defendant,  that  they  would  purchase  the  Gratz  title  to  this 
tract  and  then  convey  to  him  one  half  of  it,  so  as  to  include  his 
improvements;  and  he  alleges  that  he  was  prevented  from  pur- 
chasing the  legal  title  by  this  agreement,  and  that  he  is  entitled  to 
hold  against  the  defendants,  who  claim  under  M'Namara,  167 
acres  23  perches,  the  half  of  Andrew  Pettit.  Is  such  an  agree- 
ment proved,  and  what  were  its  terms,  and  what  its  consideration? 
But  the  plaintiffs  object  to  this  agreement,  if  you  find  it  in  the 
evidence,  1.  That  it  is  not  so  specific  as  to  be  applicable  to  the 
land  now  claimed  by  the  defendant.  The  testimony  of  James 
Cowher  seems  to  ascertain  the  defendant's  claim  with  reasonable 
certainty.  He  says  he  knew  the  lines  between  Cowher's  claim 
and  the  adjoining  owners,  between  18  and  20  years  ago,  and  that 
they  are  correctly  described  on  the  draft,  which  is  in  evidence. 
That  half  of  the  land  thus  claimed,  in  which  his  improvements 
are,  is  the  subject-matter  of  this  agreement  or  defence. 

2.  The  plaintiffs  next  object  that  the  alleged  agreement  was  with- 
out consideration,  and  is  void.     It  is  true  that  Adam  Cowher  went 
on  there  without  title,  and  as  to  the  Gratzes  he  was  a  trespasser; 
but  as  to  all  the  rest  of  the  world  he  had  rights.     He  had  been 
there  several  years,  and  had  made  considerable  improvements,  and 
if  M'Namara,  anxious  to  avoid  his  competition  as  a  purchaser,  as 
well  as  his  resistance  for  the  whole  tract,  agreed  to  convey  to  him 
this  half  of  the  tract,  on  his  withholding  such  competition  and 
resistance,  his  agreement  has  a  sufficient  consideration  to  support 
it,  and  he,  or  others  claiming  under  him,  cannot  escape  from  it  on 
this  ground. 

3.  The  plaintiffs  further  object  that  they  are  innocent  purchasers 
for  a  valuable  consideration,  without  notice  of  Cowher's  rights, 
and  therefore  they  are  not  affected  by  the  alleged  agreement. 
They  purchased  only  an  equitable  interest  from  M'Namara,  and 
Cowher's  possession  was  notice  to  them  of  his  rights.     The  pos- 
session of  land  is  notice  to  the  world  of  every  title  under  which 
the  occupant  claims  it,  unless  he  has  put  a  title  on  record  incon- 
sistent with  his  possession.     If  such  a  title  is  in  the  proper  records, 
his  possession  is  referred  to  that  title;  but  where,  as  in  this  case, 
an  individual  is  in  possession  under  no  recorded  title,  his  posses- 
sion is  notice  of  every  title  which  he  can  set  up  to  protect  himself, 
sufficient  at  least  to  put  a  purchaser  on  inquiry.     And  if  the  plain- 
tiffs, seeing  him  on  the  ground  when  they  purchased,  neglected  to 
inquire  of  him  by  what  right  he  was  there,  they  cannot  now  com- 
plain that  they  are  purchasers  without  notice.     There  is  nothing 
in  this  objection  to  the  agreement. 
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4.  But  finally,  the  plaintiffs  object  that  this  agreement,  if  proved, 
is  within  the  statute  of  frauds  and  perjuries,  which  enacts  "  that 
no  estate  or  interest,  either  of  freehold  or  for  a  term  of  years,  of  or 
in  any  messuage  or  lands,  &c.,  shall  be  assigned,  granted  or  sur- 
rende'red,  unless  by  deed  or  will,  or  writing  signed  by  the  parties 
or  their  agents,  &c."  If  this  be  a  case  merely  of  a  parol  contract 
violated,  it  is  within  the  statute,  for  there  was  no  possession  taken 
or  other  act  done  under  and  in  pursuance  of  it,  which  would 
exempt  it  from  the  operations  of  that  ancient  and  salutary  statute. 
But  the  defendants  allege  that  the  transactions  between  M'Namara 
and  Cowher  were  such  as  to  raise  a  trust  in  law  which  would  not 
be  within  the  statute  of  frauds  and  perjuries.  "In  all  cases  of 
fraud,  and  where  transactions  have  been  carried  on  mala  fide,  there 
is  a  resulting  trust  by  operation  of  law ;  but  unless  there  be  some- 
thing.in  the  transaction  more  than  is  implied  from  the  violation 
of  a  parol  agreement,  equity  will  not  decree  the  purchaser  to  be  a 
trustee.  And  this  distinctien  is  indispensable,  otherwise  there 
would  be  a  repeal  of  the  statute,  under  the  pretence  of  preventing 
fraud  by  decreeing  an  express  trust,  which  would  be  introductive 
of  the  very  evils  the  statute  was  designed  to  prevent." 

Now  if,  from  the  evidence  before  you,  you  believe  that  the 
transactions  between  M'Namara  and  Cowher  were  carried  on 
mala  fide ;  that  is,  if  M'Namara,  professing  a  willingness  and  pro- 
mising to  convey  half  of  the  300  acres  to  Cowher,  intended  at  the 
same  time  to  get  the  tract  on  better  terms  than  Cowher  would 
allow  him  to  do  without  such  promise,  with  a  view  of  turning 
Cowher  off  and  appropriating  all  to  himself,  it  would  be  a  fraud 
on  Cowher  to  allow  such  a  trick  and  artifice  to  prevail ;  and  pre- 
cisely because  it  would  inflict  a  gross  fraud  on  Cowher,  a  trust  in 
M'Namara  is  implied,  and  equity  would  decree  that  he  should 
convey  to  Cowher  according  to  the  terms  of  the  parol  contract. 
But  what  is  the  evidence  that  M'Namara  was  thus  fraudulent  ? 
It  has  not  been  shown  that  Cowher  was  in  treaty  with  the  Gratzes 
for  the  land,  nor  that  he  was  about  to  commence  a  negotiation.  Is 
there  anything  here  to  satisfy  you  that  M'Namara  was  guilty  of 
any  more  fraud  or  unfairness  than  are  always  imputed  to  a  man 
who  refuses  to  perform  his  contracts  and  promises  ?  If  there  is 
not,  no  trust  is  implied,  and  the  case  is  within  the  statute,  and  the 
plaintiffs  should  recover.  All  the  evidence  in  the  case  is  submitted 
to  the  jury,  with  the  question  whether  this  is  a  case  of  ordinary 
contract  not  performed  on  the  part  of  M'Namara,  or  whether  he 
procured  Cowher  to  enter  into  it  by  the  false  pretence  of  his  will- 
ingness to  give  him  half  the  land,  and  thus  gained  an  advantage 
to  himself  in  the  purchase  which  otherwise  he  could  not  have  had, 
and  deprived  Cowher  of  advantages  which  otherwise  he  would 
have  enjoyed.  If  you  find  it  to  be  of  the  former  character,  you 
should  give  effect  to  the  statute,  and  find  for  the  plaintiffs.  If 
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you  find  the  transactions  to  have  been  substantially  of  the  latter 
character,  you  should  find  for  the  defendants. 

In  passing  upon  the  evidence,  the  jury  will  bear  in  mind  that 
the  plaintiffs  are  only  to  be  affected  by  M'Namara's  declarations 
before  he  assigned  his  articles  and  his  interest  to  the  plaintiffs, 
unless  you  find  that  he  all  along  had  an  actual  interest  in  the  land. 
He  sold  to  plaintiffs  on  the  llth  April  1832,  and  re-purchased  a 
fourth  on  the  12th  August  1836,  and  sold  again  September  16th 
1836.  His  declarations  after  his  interest  in  the  land  was  devested 
are  not  evidence  against  the  plaintiffs;  and  if  any  such  are  in 
proof,  they  must  be  excluded  by  the  jury  in  passing  on  the  case. 
I  conclude  with  the  language  of  Justice  ROGERS  in  Haines  v.  O'Con- 
ner,  (10  Watts  320),  which  contains  a  caution  peculiarly  appro- 
priate to  this  case.  "  We  must  be  careful  to  avoid  unsettling  titles 
to  real  estate,  upon  parol  proof  of  bargains  made  a  long  time  since, 
particularly  where  the  property  has  greatly  increased  in  value,  or 
where  it  has  passed  into  other  hands.  If  the  court  should  yield  to 
such  claims,  it  is  impossible  to  foresee  where  the  mischief  will  end, 
from  the  ease  with  which  such  testimony  can  be  procured,  tempted 
as  they  will  be  by  the  chances  of  recovering  large  estates  on  proof 
of  such  agreements.  If  a  parol  contract  for  the  conveyance  of  land 
has  been  violated,  the  party  has  his  remedy  by  action,  when  he 
will  recover  the  damages  he  has  actually  sustained." 

Both  parties  excepted  to  this  opinion. 

Hale  and  Blanchard,  for  plaintiff  in  error.  The  Act  of  Assem- 
bly on  the  subject  of  the  parties  to  an  action  of  ejectment,  makes 
a  provision  by  which  the  parties  may  recover  according  to  their 
respective  rights,  and,  unlike  other  actions,  some  may  recover  and 
some  fail.  No  evil  consequence  can  result  from  permitting  a  plain- 
tiff in  ejectment  to  convey  his  right,  and,  at  the  same  time,  the 
remedy  which  he  has  instituted  to  recover  it.  The  statute  of  frauds 
is  clearly  a  bar  to  the  defendants'  title.  They  made  no  pretence 
that  they  had  any  title  when  they  took  possession  of  the  land  ;  they 
were  mere  trespassers,  and  therefore  had  a  fraudulent  possession, 
which  could  form  no  consideration  for  a  conveyance  to  them  ;  nor 
could  it  raise  any  implication  of  a  trust  out  of  the  alleged  parol 
contract.  9  Watts  34 ;  5  Watts  391 ;  2  Watts  <£•  Serg.  428 ;  1  Watts 
392 ;  6  Watts  464 ;  3  Watts  37,  253 ;  1  Watts  $  Serg.  377 ;  4  Watts 
149 ;  4  Watts  $  Serg.  92 ;  2  Watts  323. 

M'Mlister  and  Burnside,  contra.  The  rights  of  the  parties  must 
be  settled  as  of  the  time  when  an  action  was  brought ;  and  if  a 
plaintiff  part  with  his  title  while  it  is  pending,  he  has  no  longer  a 
right  to  claim  a  judgment  for  himself  or  for  another.  The  defend- 
ants having  the  actual  possession  of  the  land,  claiming  right,  had 
that  kind  of  title  which  the  law  recognises  for  many  purposes,  and 
the  purchase  from  the  Gratzes  was  made  by  M'Namara  as  well 
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for  himself  as  for  the  defendant ;  he  was  an  agent  in  the  purchase, 
and  equity  would  compel  him  to  convey  to  the  defendant.  There 
is  a  resulting  trust  which  is  not  affected  by  the  statute  of  frauds. 
2  Serg.  &•  Rawle  461 ;  1  Rawle  408  ;  10  Watts  319  ;  5  Watts  389  : 
r  Watts  276 ;  1  Wheat.  318 ;  20  Law  Lib.  253 ;  16  Fez.  250 ;  17  Fez. 
432 ;  14  Serg.  $•  Rawle  355. 

PER  CURIAM.— The  law  of  the  case  is  so  well  stated  by  the 
Judge  who  tried  the  cause,  as  to  render  any  further  examination 
of  its  principles  unnecessary. 

Judgment  affirmed. 


Menough's  Appeal. 

If,  in  a  lease  for  a  year,  no  time  be  mentioned  for  the  payment  of  the  rent,  it  is 
by  lav/  payable  at  the  end  of  the  year  ;  and  if  before  that  time  the  land  be  sold 
by  the  sheriff  upon  a  judgment  prior  in  date  to  the  lease,  the  rent  will  go  to  the 
purchaser,  although  the  landlord  may  have  assigned  it  to  a  third  person  before 
the  sale. 

THIS  was  an  appeal  from  the  decree  of  the  Court  of  Common 
Pleas  of  York  county,  distributing  the  proceeds  of  the  sale  of  the 
personal  property  of  Henry  Wolf.  Michael  Wolf  being  the  owner 
of  a  farm,  leased  it  to  his  son  Henry  Wolf  for  one  year  from  the 
2d  April  1839,  for  the  rent  of  $575,  no  time  being  fixed  by  the 
lease  for  the  payment  of  the  rent.  On  the  13th  March  1839,  John 
Martin  obtained  a  judgment  against  Michael  Wolf,  on  which  an 
execution  issued,  and  the  farm  was  levied  and  sold  to  Jacob  Erwig, 
who  received  the  sheriff's  deed  therefor  on  the  9th  November  1839. 
On  the  12th  August  1839,  Michael  Wolf  assigned  the  rent  to  James 
K.  Menough.  On  the  2d  April  1840,  John  Bear  issued  an  execu- 
tion against  Henry  Wolf,  which  was  levied  upon  the  grain  then 
growing  upon  the  land;  and  on  the  9th  May  1840,  it  was  sold  by 
the  sheriff  for  $457.  The  proceeds  of  this  sale  were  the  subject  of 
controversy.  John  Bear  claimed  it  as  the  execution  creditor; 
James  K.  Menough  claimed  it  as  assignee  of  the  landlord ;  and 
Jacob  Erwig  claimed  it  as  being  the  purchaser  of  the  land,  and 
consequently  entitled  to  the  rent,  which,  he  contended,  did  not 
become  due  until  after  his  title  accrued. 

The  court  below  (DURKEE,  President),  decreed  the  money  to 
Jacob  Erwig,  the  purchaser  of  the  land. 

From  this  decree  James  K.  Menough  appealed. 

Hambly,  for  the  appellant,  argued  that  as  no  time  was  fixed  for 
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the  payment  of  the  rent,  the  landlord  might  consider  it  due  at  any 
time  after  the  execution  of  the  lease,  upon  the  principle  that  when 
no  time  is  fixed  in  a  note  for  its  payment,  it  is  due  presently.  It 
being  due,  therefore,  before  the  sale  of  the  property,  the  landlord 
had  a  right  to  assign  it.  9  Watts  438. 

Barnitz,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  is  a  contest  for  the  year's  rent  between  the 
purchaser  of  the  land  at  sheriff's  sale,  and  the  assignee  of  the 
debtor.  After  judgment  obtained  against  the  debtor,  he  made  a 
lease  for  a  year  at  a  rent  of  $575.  No  time  being  stipulated  for 
the  payment  of  rent,  it  was  by  law  payable  at  the  end  of  one  year, 
and  not  before,  rent  being  in  its  nature  a  reditus  or  return  for  the 
enjoyment  of  the  annual  profits  of  the  land.  The  purchaser's  title 
under  such  judgment  is  paramount  to  the  lease,  and  it  is  at  his 
option,  by  the  119th  section  of  the  Act  of  16th  of  June  1836,  to 
disaffirm  the  lease,  or  to  affirm  it,  and  avail  himself  of  the  legal 
rights  and  remedies  of  the  former  owner  to  recover  the  rent.  The 
assignment  of  the  current  rent  before  it  was  due,  by  the  former 
owner,  might  have  been  binding  on  him,  had  his  title  to  the  land 
continued ;  but  it  is  invalid  as  against  the  purchaser  under  a  pre- 
vious judgment  against  him.  He  is  substituted  (if  he  pleases)  as 
landlord.  The  accruing  rent  runs  with  the  land,  and  cannot  be 
separated  from  it  by  the  act  of  the  debtor,  before  it  is  due,  as 
against  the  purchaser  under  the  judgment.  The  right  to  the  cur- 
rent rent  is  a  mere  contingency,  made  indefeasibly  subject  to  the 
will  of  the  subsequent  purchaser  at  sheriff's  sale,  by  the  Act  of 
1836.  The  Act  prohibits  the  payment  of  the  rent  in  advance, 
where  such  has  not  been  the  express  stipulation ;  and  the  right  to 
sell  and  assign  the  rent  in  advance,  would  produce  the  same  effect 
as  payment  of  it  in  advance.  The  decree  of  the  court  below  is, 
therefore,  to  be  affirmed. 

Decree  affirmed. 


v.— 55  2* 
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M'Veytown  against  Union  Township. 

A  justice  of  the  peace  is  incompetent  to  grant  an  order  for  the  removal  of  a 
pauper  from  his  own  township  to  another. 

CERTIORARI  to  the  Quarter  Sessions  ofMifflin  county. 

This  was  an  appeal  from  the  order  of  two  justices  removing  a 
pauper  from  the  Borough  of  M'Veytown  to  the  Township  of  Union. 
After  the  cause  was  argued  upon  its  merits  in  the  court  below,  the 
appellee  moved  to  quash  the  order  of  removal  on  the  ground  that 
William  J.  M'Coy,  one  of  the  justices  who  made  the  order  of 
removal,  was  a  resident  of  the  borough  of  M'Veytown.  This  was 
opposed  on  the  ground  that  the  Act  of  20th  March  1810,  sect.  4, 
cured  all  defects  in  matters  of  form  or  substance  in  the  proceed- 
ings of  the  justices. 

WILSON  (President).  The  objection  here  is  neither  to  the  mat- 
ter of  form  or  substance  of  the  proceedings,  but  to  the  jurisdiction 
of  the  justices,  which  can  be  taken  advantage  of  in  any  stage 
before  a  final  decree.  Let  the  proceeding  be  quashed. 

Benedict,  for  the  appellant,  whom  the  court  declined  to  hear. 
Blanchard,  for  appellee,  cited  5  Binn.  85  ;  3  Watts  <$*  Serg.  548. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Justices  of  the  peace  are  incompetent,  on  the  ground 
of  interest,  to  grant  an  order  for  the  removal  of  a  pauper  from  his 
own  township  to  another.  Overseers  of  Washington  v.  Overseers 
of  Beaver,  (3  Watts  fy  Serg.  548).  This  decision  was  made  on  the 
Act  of  1836,  in  accordance  with  a  similar  decision,  1  Yeates  251 ; 
2  Doll.  213,  on  a  similar  statute.  It  is,  however,  said  that  the 
4th  section  of  the  Act  of  1810,  which  provides  "  that  upon  an 
appeal  from  two  justices,  no  deficiency  of  form  or  substance  in  the 
record  or  proceedings  returned,  nor  any  mistake  in  the  form  or 
name  of  the  action,  shall  prejudice  either  party  in  the  court  to 
which  the  appeal  shall  be  made/'  remedies  the  defect.  But  the 
objection  is  not  to  the  record  or  proceedings  returned,  but  to  the 
jurisdiction  of  the  justice,  on  the  ground  that  it  is  against  natural 
justice  to  make  a  man  a  judge  in  his  own  cause.  And  this  princi- 
ple cannot  be  dispensed  with,  except  in  a  case  of  necessity  or  by 
authority  of  express  words  in  the  statute,  neither  of  which  can  be 
pretended  here. 

Proceedings  affirmed. 
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Ludwig  against  Meyre, 

The  nominal  plaintiff  in  a  suit  brought  for  the  use  of  another,  who  had  assigned 
the  cause  of  action  before  suit  brought,  is  an  incompetent  witness  to  rebut  a 
defence  to  the  original  cause  of  action,  unless  he  be  first  released  by  the  assignee 
from  the  implied  warranty  which  arises  in  all  cases  of  assignment  for  a  valuable 
consideration,  that  the  debt  is  due. 

In  an  action  on  the  case  against  a  common  carrier  for  not  delivering  goods  accord- 
ing to  consignment,  the  value  of  the  goods  sent  is  the  lowest  measure  of  damages. 

In  such  action  a  previous  demand  of  the  goods  is  not  necessary  to  the  plain- 
tiff's right  to  recover. 

ERROR  to  the  Common  Pleas  of  Berks  county. 
The  facts  of  the  case  and  points  are  fully  stated  in  the  opinion 
of  this  court. 

Davis,  for  plaintiff  in  error,  argued  that  the  assignment  of  the 
claim  was  an  implied  warranty  that  the  debt  was  due,  and  there- 
fore the  witness  was  interested  until  he  was  released  from  it; 
which  he  was  not  by  the  one  in  evidence.  5  Whart.  446 ;  2  Watts 
121;  8  Watts  46;  5  Watts  80;  3  Watts  $  Serg.  55;  9  Watts 
183. 

Strong,  contra,  contended  that  the  witness  had  disposed  of  all 
interest  before  the  institution  of  the  suit,  and  that  the  release  in 
evidence  discharged  him  from  any  supposed  liability  on  his  implied 
warranty.  1  Rawle  433 ;  3  Binn.  306. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  suit  was  brought  in  the  name  of  J.  Henry 
Meyre  for  the  use  of  Augustus  H.  Raiguel  against  the  plaintiff  in 
error,  Jacob  D.  Ludwig,  to  recover  the  value  of  300  dozen  of 
black  cotton  wadding,  and  the  like  quantity  of  white  cotton 
wadding,  which,  as  the  plaintiff  alleged,  the  defendant  below 
undertook  to  carry  from  the  borough  of  Reading,  in  that  county, 
to  the  city  of  Philadelphia,  and  deliver  the  same  to  Elisha  Wells 
and  William  Raiguel :  but  instead  of  delivering  the  wadding  to 
these  last-named  persons,  delivered  it  to  Charles  A.  and  John  G. 
Replier,  of  the  city  of  Philadelphia,  who  disposed  of  and  converted 
the  same  to  their  own  use.  On  the  trial  of  the  cause  in  the  court 
below,  J.  Henry  Meyre,  the  nominal  plaintiff  at  least,  if  not  the 
real  one,  was  offered  as  a  witness  on  behalf  of  the  plaintiff  below, 
after  it  had  been  shown  that  he  had,  on  the  22d  of  May  1837, 
made  by  deed  an  assignment  of  all  his  property  and  effects  to 
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Augustus  H.  Raiguel,  the  cestui  que  use  in  this  suit,  in  trust  for 
the  benefit  of  his  creditors  ;  and  that  previously  he  had  transferred 
the  claim  sued  for  here  to  Augustus  H.  Raiguel  by  parol,  without 
its  being  shown,  however,  particularly  for  what  purpose,  or  upon 
what  terms,  further  than  that  Meyre  was  indebted  to  Augustus 
H.  Raiguel,  at  the  time,  in  a  sum  exceeding  the  amount  of  the 
claim  so  assigned;  but  whether  the  claim  was  transferred  as  a 
collateral  security  for  the  payment  of  the  debt  so  owing,  or  in 
payment  of  the  same,  either  in  part  or  in  whole,  did  not  appear ; 
and  likewise  after  the  release  had  been  shown  from  A.  H.  Raiguel, 
under  his  hand  and  seal,  dated  the  9th  of  January  1843,  to  Meyre, 
in  these  words  ;  "  For  and  in  consideration  of  the  sum  of  one  dol- 
lar, to  me  in  hand  paid  by  Henry  Meyre,  the  receipt  whereof  is 
hereby  acknowledged,  I  do  hereby  release  and  discharge  the  said 
Henry  Meyre,  his  heirs  and  assigns,  from  all  and  every  liability  to 
me  in  the  above  action,  and  from  payment  of  all  moneys  due,  or 
which  may  become  due  to  me  in  the  same,  on  account  of  the 
assignment  of  the  claim  in  the  above  action  from  Henry  Meyre 
to  me,  express  or  implied."  The  defendant  below  objected  to  the 
competency  of  J.  Henry  Meyre  as  a  witness,  but  the  court  over- 
ruled the  objection,  to  which  opinion  of  the  court  the  defendant 
excepted.  This  exception  forms  the  first  error  assigned. 

It  appears  from  the  record  that  J.  Henry  Meyre  was  the  plain- 
tiff in  the  court  below,  and  a  party  to  the  contract  for  a  breach 
of  which,  as  it  is  alleged,  the  suit  was  instituted ;  he  therefore 
appears  to  be  not  only  a  party  to  the  suit  as  plaintiff,  but  directly 
interested  in  the  event  of  the  suit,  unless  what  has  been  mentioned 
proved  clearly  that  he  had  devested  himself  of  all  interest  what- 
ever in  the  result.  But  it  does  not  appear  upon  what  terms  and 
conditions  he  did  assign  his  claim,  for  which  this  suit  is  brought, 
to  the  cestui  que  use ;  if  he  assigned  it  merely  as  a  collateral  secu- 
rity for  the  payment  of  a  debt  which  he  owed  the  cestui  que  use, 
he  has  then  a  direct  interest  in  favour  of  its  being  recovered,  as 
it  would  discharge  him  from  his  liability  to  pay  the  debt  for 
which  it  was  assigned ;  or  even  if  he  assigned  it  and  it  was  taken 
in  payment  of  the  debt,  he  would  still  be  interested,  so  far  as  to 
show  that  the  claim  was  well  founded,  and  had  a  real  existence ; 
for  an  implied  warranty  to  this  effect  arises  out  of  every  assign- 
ment of  the  kind,  unless  there  be  an  express  stipulation  to  the  con- 
trary, though  it  does  not  extend  to  the  solvency  of  the  party 
against  whom  the  claimed  assignment  exists.  To  make  the 
assignor  a  witness  for  the  assignee,  in  this  latter  case,  a  release 
from  the  assignee  to  the  assignor,  discharging  the  latter  from  his 
warranty,  would  be  requisite.  A  release,  it  is  true,  was  given  in 
this  case  by  the  assignee  to  the  assignor,  but  it  does  not  seem  to 
apply  to  or  to  embrace  such  warranty  as  is  here  spoken  of;  and, 
indeed,  from  the  terms  of  it,  it  is  difficult  to  say  what  was  intended 
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to  be  released  by  it.  Neither  can  it  be  supposed  that  the  assign- 
ment was  made  here  for  a  mere  nominal  consideration,  out  of 
motives  of  friendship  or  regard,  so  as  to  repel  the  implication  of 
such  warranty,  because  the  assignor  appears  to  have  been  insol- 
vent at  the  time,  and  therefore  unable  to  make  the  assignment, 
grounded  upon  such  a  consideration,  without  defrauding  his  credit- 
ors, which  cannot  and  ought  not  to  be  presumed.  We  therefore 
think  that  J.  Henry  Meyre  was  not  a  competent  witness  to  sup- 
port the  claim  against  the  defendant  below,  and  that  the  court 
erred  in  receiving  his  evidence. 

The  second  error  assigned  is,  that  the  court  erred  in  charging 
the  jury  that  the  value  of  the  goods  was  the  lowest  standard  of 
damages  to  which  the  plaintiff  was  entitled,  if  they  should  believe 
that  Meyre  directed  the  carter  to  leave  the  goods  with  Wells  and 
Raiguel.  Of  the  correctness  of  this  instruction,  it  seems  impossi- 
ble almost  to  doubt.  It  was  claimed,  on  the  part  of  the  defendant, 
that  Meyre  was  indebted  to  the  Repliers,  to  whom  the  wadding 
was  actually  delivered  by  the  wagoner  of  the  defendant,  in  a  sum 
of  money  exceeding  the  value  of  the  wadding,  for  which  they  had 
given  Meyre  a  credit  in  their  account  against  him ;  and  although 
delivered  to  the  Repliers  contrary  to  the  order  and  direction  of 
Meyre,  yet  the  jury,  as  Meyre  had  got  credit  with  the  Repliers 
for  the  value  of  the  wadding,  ought  therefore  to  give,  at  most,  only 
nominal  damages,  if  they  found  in  favour  of  the  plaintiffs.  Even 
admitting  that  Meyre  was  so  indebted  to  the  Repliers,  and  that 
they  have  credited  him  with  the  value  of  the  wadding,  the  princi- 
ple contended  for  by  the  counsel  of  the  defendant  below  would  be, 
in  effect,  to  take  from  the  debtor  the  privilege  or  right  that  he  has 
of  disposing  of  his  property  and  applying  it  to  the  payment  of 
such  debts  as  he  pleases,  unless  restrained  by  legal  power  or  a 
bankrupt  law.  There  is  not,  therefore,  the  least  shadow  of  a 
foundation  for  this  error  to  rest  on. 

The  third  error  is,  that  the  court  charged  the  jury  that  it  was 
not  necessary  that  a  demand  of  the  goods  should  have  been  made, 
by  the  plaintiff  below,  of  the  Repliers,  or  from  the  defendant,  before 
the  institution  of  this  action,  in  order  to  enable  him  to  maintain  it. 
This  direction  of  the  court  to  the  jury  was  in  answer  to  a  point 
made  by  the  counsel  of  the  defendant  below,  and  insisted  on,  that 
such  a  demand  ought  to  have  been  made  to  entitle  the  plaintiff  to 
maintain  his  suit.  There  is  no  more  ground  for  this  error  to 
stand  on  than  the  last.  The  action  is  founded  on  a  breach  of 
promise  alleged  to  have  been  committed  by  the  defendant  in  not 
delivering  the  wadding  or  goods  to  Wells  and  Raiguel,  as  he  had 
undertaken  to  do,  so  that  it  was  sufficient  for  the  plaintiff  below, 
to  entitle  him  to  sustain  his  action,  to  prove  the  promise  alleged, 
and  a  breach  of  it,  by  showing  that  the  goods  had  not  been 
delivered  according  to  the  promise. 

V.  — 2M* 
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There  are  two  remaining  errors  which  have  still  less  in  them, 
if  possible,  than  the  two  errors  last  noticed,  so  that  it  would  seem 
unnecessary,  if  not  a  waste  of  time,  to  repeat  and  take  further 
notice  of  them. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Seibert  against  Price. 

In  an  action  for  a  malicious  prosecution,  the  question  of  probable  cause  should 
be  submitted  to  the  jury,  not  upon  the  fact  of  the  guilt  or  innocence  of  the  plain- 
tiff, but  upon  the  defendant  belief  of  his  guilt  or  innocence. 

In  such  action,  it  is  proper  to  send  out  with  the  jury  the  information  made  by 
the  defendant,  upon  which  the  plaintiff  was  arrested. 

ERROR  to  the  Common  Pleas  of  Lebanon  county. 

George  Price  against  Jacob  Seibert.  This  was  an  action 
against  the  defendant  for  a  malicious  prosecution  of  the  plaintiff 
for  perjury.  The  court  thus  instructed  the  jury : 

The  jury  is  referred  to  the  testimony  of  Ulrich  and  Stine,  who 
were  present  when  the  plaintiff  was  examined  as  a  witness  before 
the  jury  in  the  matter  of  lunacy.  And  if  the  jury  are  satisfied 
from  the  evidence,  that  upon  that  occasion  George  Price,  the  plain- 
tiff, did  swear  that  William  Seibert  was  called  and  examined  as  a 
witness  for  his  brother  Jacob  in  the  suit  between  him  and  Peter 
Shoch,  and  persisted  in  this  being  the  fact  according  to  the  testi- 
mony of  Ulrich,  and  if  you  are  satisfied  that  it  was  false  and  not 
the  fact,  the  court  instruct  you  that  Jacob  Seibert  had  probable 
grounds  for  instituting  the  criminal  proceedings  for  perjury  against 
George  Price,  and  Jacob  Seibert  is  not  answerable  in  damages  in 
the  action  for  a  malicious  prosecution,  although  he  did  not  suc- 
ceed in  convicting  George  Price  of  the  charge.  On  the  other  hand, 
if  the  jury  are  satisfied  that  George  Price  testified  before  the 
inquest,  that  William  Seibert  was  a  witness  in  the  suit  between 
Peter  Shoch  and  Jacob  Seibert,  but  that  he  could  not  say  which 
party  called  on  him,  or  for  which  party  he  was  a  witness,  accord- 
ing to  the  evidence  of  Samuel  Lutz,  a  witness  called  by  the  plain- 
tiff on  this  trial,  and  who  was  also  present  and  heard  George 
Price  give  evidence  before  the  jury  of  inquiry ;  or  if  the  jury  are 
satisfied  that  George  Price  at  first  testified  that  William  was  a 
witness  for  his  brother  Jacob,  and  on  being  interrogated,  he  ex- 
plained by  saying  he  did  not  know  for  which  party  he  was  a 
witness,  and  only  knew  he  was  a  witness  in  that  case;  then  the 
court  instruct  you,  that  Jacob  Seibert  had  no  probable  cause  for 
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prosecuting  Price  for  perjury,  and  is  answerable  to  him  in  this 
action  for  a  malicious  prosecution,  and  malice  may  be  inferred. 
In  actions  for  malicious  prosecutions,  it  is  not  sufficient  that  it  is 
established  to  the  satisfaction  of  the  jury  that  the  criminal  prose- 
cution was  carried  on  with  malice,  but  it  must  also  appear,  that 
there  was  a  want  of  probable  cause :  if  both  these  facts  are  not 
made  out  in  this  case,  the  plaintiff  is  not  entitled  to  recover. 

The  plaintiff  proposed  to  send  out  with  the  jury  the  affidavit  (or 
information)  made  by  Jacob  Seibert  before  the  magistrate  when 
he  instituted  the  proceedings  against  the  plaintiff  for  perjury ;  to 
which  the  defendant  objected,  but  the  court  overruled  the  objec- 
tion and  sealed  an  exception. 

Weidman,  for  the  plaintiff  in  error,  contended  that  the  court 
below  had  put  the  cause  upon  an  erroneous  ground  to  the  jury. 
That  the  question  to  be  submitted,  was  the  defendant's  belief  of 
the  truth  of  the  charge  he  made.  Bull.  JV.  P.  14  ;  2  P.  A.  Browne 
55;  8  Cow.  144;  4  Watts  fy  Serg.  201  :  2  Esp.  529;  Hammond's 
JV.  P.  273;  1  Term  Rep.  545 ;  3  Esp.  Rep.  7;  2  Stark.  Ev.  911; 
note  a. 

Sanderson  and  Pearson,  contra,  in  support  of  the  charge,  cited 
2  Wend.  424. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  Judge  put  the  question  of  probable  cause 
upon  the  fact  of  what  the  plaintiff  had  actually  sworn  before  the 
inquest,  and  not  on  the  fact  of  what  he  was  supposed  to  have 
sworn.  It  was  a  matter  of  much  doubt  at  the  trial  of  the  present 
cause,  whether  he  had  said  that  the  alleged  lunatic  had  been 
called  as  a  witness  in  Schoch  v.  Seibert  by  the  defendant,  or  not ; 
insomuch,  that  the  witnesses  who  swore  positively  about  it  were 
divided,  even  insomuch,  that  a  majority  were  in  favour  of  the 
affirmative.  In  this  conflict  of  perception,  then,  suppose  that  the 
prosecutor  had  acted  on  a  mistaken  belief  that  the  plaintiff  had 
sworn  what  would  undoubtedly  have  been  a  perjury,  would  he 
not  have  acted  on  what  appeared  to  have  been  justifiable  cause ; 
and  if  he  did  so  act,  would  it  not  repel  the  implication  of  malice  ? 
Again,  if  the  same  misapprehension  was  entertained  by  the  by- 
standers, would  it  not  materially  increase,  in  an  indifferent  mind, 
the  probability  of  the  witness's  guilt  ?  What  is  justifiable  probable 
cause,  in  the  technical  sense?  It  is  a  deceptive  appearance  of 
guilt  arising  from  facts  and  circumstances  misapprehended  or  mis- 
understood so  far  as  to  produce  belief;  and  when  the  subject  of 
belief  is  the  crime  of  perjury,  the  misapprehension  may  have 
regard  to  the  extent  of  the  swearing,  as  well  as  the  truth  of  it. 
The  question  of  probable  cause,  may  as  well  depend  on  the  one  as 
on  the  other,  the  difference  being,  that  a  misapprehension  or  doubt 
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is  more  likely  to  occur  in  regard  to  the  former  than  the  latter. 
Still,  the  tenor  of  the  testimony,  resting  as  it  does  in  the  under- 
standing and  memory  of  the  hearers,  who  may  have  misappre- 
hended or  forgotten  it,  may  not  be  accurately  perceived  by  the 
prosecutor;  for  the  uncertainty  of  human  perception  is  well  known 
to  those  who  are  familiar  with  the  examination  of  facts  depending 
on  oral  proof.  No  two  eye-witnesses  ever  yet  exactly  agreed  in 
their  account  of  a  transaction ;  and  nothing  is  more  frequent 
than  the  misapprehension  of  a  person's  words.  A  by-stander  rely- 
ing on  his  own  ears,  may  be  grossly  mistaken;  and  when  the 
matter  has  regard  to  the  sum  of  a  witness's  testimony  instead  of 
the  truth  of  it,  there  may  be  such  a  mistake  as  to  produce  an 
appearance  of  perjury  sufficient  to  justify  a  prosecution  of  it.  If, 
then,  there  was  a  reasonable  belief  in  the  minds  of  the  prosecutor 
and  the  by-standers  that  the  plaintiff  swore  to  what  it  is  admitted 
would  have  been  an  untruth,  whether  the  belief  was  well  founded 
or  not,  there  was  probable  cause  amounting  to  justification. 

The  exception  to  the  sending  out  of  the  prosecutor's  affidavit 
before  the  magistrate,  is  not  sustained.  That  document  was  not 
a  deposition,  but  an  indispensable  part  of  the  case  put  in  evidence 
by  the  plaintiff  himself;  and,  as  such,  it  does  not  fall  within  the 
rule  which  excludes  a  deposition  from  the  jury-room. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Leber  against  Kauffelt. 

The  condition  of  a  bond  of  indemnity  "  to  save  harmless  and  indemnify  against 
all  claims  of  A,"  is  broken  whenever  the  claim  is  made  and  the  obligee  is  under 
the  necessity  of  paying  it,  which  he  may  do  without  waiting  for  an  action  to  be 
brought  against  him. 

On  a  bond  of  indemnity  to  A,  without  naming  his  executor  or  administrator,  if 
he  die  before  any  breach  of  the  condition,  the  administrator  may  maintain  an 
action  for  a  breach  happening  after  his  death. 

If  one  entitled  to  letters  of  administration  pay  a  claim  against  an  intestate's 
estate,  and  afterwards 'take  out  letters,  he  may  maintain  an  action  on  a  bond 
given  to  the  intestate  to  indemnify  him  against  the  claim  thus  paid :  for  the 
benefit  of  the  estate  and  to  support  the  right,  the  law  makes  the  letters  relate  back 
to  the  death  of  the  intestate,  making  the  intervening  acts  done  by  the  administrator 
valid  and  binding. 

ERROR  to  the  Common  Pleas  of  York  county.  Jacob  Leber, 
administrator  of  Nicholas  Leber,  against  John  Kauffelt  and  Jacob 
Kauffelt.  This  was  an  action  of  debt,  upon  the  following  bond 
of  indemnity. 
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"  Know  all  men  by  these  presents,  that  we,  John  Kauffelt  and 
Jacob  Kauffelt,  are  held  and  firmly  bound  unto  Nicholas  Leber  in 
the  sum  of  $1000,  in  lawful  money  of  the  United  States,  to  be  paid 
to  the  said  Nicholas  Leber,  or  to  his  certain  attorney,  heirs,  exe- 
cutors, administrators,  well  and  truly  to  be  made  and  done.  We 
bind  ourselves  and  each  of  our  heirs,  executors,  administrators, 
sealed  with  our  seals  and  dated  the  24th  day  of  February  1831. 
Whereas,  the  said  Jacob  Kauffelt,  administrator  of  the  estate  of 
Michael  Kauffelt,  did  sell  the  remaining  part  of  the  real  estate, 
being  a  tract  of  land  of  120  acres  and  142  perches  and  allowance, 
of  which  a  part  thereof  is  situate,  lying  and  being  within  the 
manor  of  Springetsbury,  and  patented  by  Thomas  Cadwallader,  as 
by  deed,  bearing  date  the  18th  day  of  December  1829,  to  the  said 
Michael  Kauffelt,  &c. 

Now  the  condition  of  the  above  obligation  is  such,  that  the 
above  bounded  John  Kauffelt  and  Jacob  Kauffelt,  shall  and  will 
from  time  to  time,  and  at  all  times  hereafter,  save,  keep  harmless 
and  indemnify  the  said  Nicholas  Leber  of  and  from  all  claims 
which  the  proprietor,  Thomas  Cadwallader,  or  any  other  person 
in  his  right  may  have  challenge  claim  and  demand  of  and  from 
the  said  tract  aforesaid,  granted  and  sold  to  said  Nicholas  Leber, 
his  heirs  and  assigns ;  then  this  obligation  to  be  void  and  of  none 
effect,  or  else  to  be  and  remain  in  full  force  and  virtue." 

After  the  plaintiff  had  given  evidence  of  the  sale  of  the  land  by 
John  Kauffelt  to  Nicholas  Leber  as  mentioned  in  the  bond  of 
indemnity,  he  proved  that  Nicholas  Leber  in  his  lifetime  had  sold 
the  land  to  Z.  Hengst,  and  took  his  bonds  for  the  purchase  money : 
these  bonds  were  assigned  by  Leber  to  Jacob  Hoover,  and  he 
guaranteed  the  payment  of  them.  After  the  death  of  Leber,  Thomas 
Cadwallader  made  a  claim  upon  Hengst,  the  owner  of  the  land, 
and  Jacob  Leber,  for  the  amount  of  the  patenting  money.  Hoover 
having  brought  suit  upon  the  bond  against  Hengst,  he  set  up  the 
outstanding  title  in  Cadwallader  as  a  defence,  and  the  cause  being 
referred  to  arbitration,  there  was  an  award  for  the  defendant. 
Nicholas  Leber  being  then  dead,  his  son  Jacob  Leber,  the  plaintiff 
in  this  action,  paid  to  Charles  A.  Barnitz,  the  agent  of  Thomas 
Cadwallader,  the  sum  of  $476,  whereupon  Cadwallader  conveyed 
a  good  title  to  Hengst,  who  then  paid  his  bond  to  Hoover,  of  all 
of  which  John  Kauffelt  had  notice.  After  this,  Jacob  Leber  took 
letters  of  administration  upon  the  estate  of  his  father,  Nicholas 
Leber,  and  brought  this  action  upon  the  bond  of  indemnity. 

The  court  below  were  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover;  because  there  was  no  breach  of  the  obligation 
in  the  lifetime  of  Nicholas  Leber ;  because  the  payment  to  Cad- 
wallader was  a  voluntary  one,  no  action  having  been  brought  for 
its  recovery ;  and  because  it  was  paid  by  Jacob  Leber  before  he 
took  out  letters  of  administration ;  and  they  directed  a  verdict  for 
the  defendants, 
v.  — 56 
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Fisher  and  Hambly,  for  plaintiffs  in  error,  argued  that  the  acts 
done  for  the  benefit  of  the  estate  were  covered  by  relation  back  of 
the  letters  of  administration.  2  Vent.  179;  1  Keble  285;  Style 
337 ;  1  Roll.  M.  923 ;  Andrews  333 ;  12  Mod.  7  ;  8  Johns.  126.  That 
the  covenant  was  broken  whenever  a  claim  was  made  by  Cadwal- 
lader,  and  that  it  was  not  necessary  to  wait  to  be  sued.  4  Mass. 
629 ;  7  Johns.  358;  2  Chan.  Cas.  146 ;  Co.  Lit.  100  ;  3  Rand.  397  ; 
1  Dana  303,  312;  4  Call  402;  11  Serg.  fy  Rawle  115.  Equity 
would  extend  the  right  of  action  to  the  personal  representative. 
8  East  593 ;  22  Eng.  Com.  L.  342 ;  10  Serg.  #  Rawle  137  ;  4 
Dal.  436. 

Mayer,  contra,  contended  that  the  bond  was  tantamount  to  a 
covenant  for  quiet  enjoyment,  and  that  no  action  would  lie  upon 
it  until  eviction.  8  Johns.  198  ;  3  Watts  4*  Serg.  407  ;  3  Penn. 
Rep.  452  ;  2  Sound.  181.  The  condition  of  the  bond  extended 
only  to  Nicholas  Leber,  and  therefore  covered  only  a  breach  in  his 
lifetime.  9  Watts  179.  The  assignee  of  the  land  is  the  only  per- 
son who  can  sue.  5  Cow.  127 ;  4  Kent's  Com.  459. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  condition  of  this  bond  of  indemnity  being  to 
save  harmless  and  indemnify  against  claims  by  Thomas  Cadwalla- 
der,  or  any  person  in  his  right,  it  was  broken  whenever  such  a 
claim  was  brought  forward,  and  the  obligee  was  under  the  neces- 
sity of  paying  it.  That  event  occurred  in  the  latter  part  of  the 
year  1838,  when  Cadwallader's  agent  notified  the  plaintiff,  through 
Hengst,  to  come  forward  and  patent  the  land,  (that  is,  take  a  deed 
for  it  from  Cadwallader,  paying  the  claim  against  it),  or  he  would 
sell  it  to  some  other  person.  In  consequence  of  this  notice,  the 
plaintiff  paid  $476,  and  the  deed  was  made  to  Hengst,  his  vendee, 
by  Cadwallader's  agent.  The  plaintiff's  intestate  having  guaran- 
teed to  Hoover  the  bond  which  Hengst  had  given  him,  was  thereby 
placed  in  a  position  in  which  he  was  obliged  to  refund  to  Hoover 
the  amount  of  the  bond,  or  pay  Cadwallader,  either  of  which  in- 
volved him  in  the  loss  of  the  money  against  which  the  bond  on 
which  this  suit  is  brought  was  given  by  the  plaintiff  as  an  indem- 
nification, when  Jacob  Kauffelt  sold  the  land  for  a  full  price,  leav- 
ing the  encumbrance  outstanding  against  it.  The  event  contem- 
plated by  the  parties  when  this  bond  of  indemnity  was  given,  has 
therefore  happened,  and  in  justice  and  equity  the  defendants  are 
liable  within  the  meaning  and  design  of  their  contract ;  otherwise 
Jacob  Kauffelt  would  withhold  so  much  of  the  purchase  money 
paid  to  him  for  the  land  by  Nicholas  Leber,  and  Leber's  estate 
would  lose  it.  No  eviction  was  necessary  to  render  the  defend- 
ants liable.  It  is  not  a  covenant  of  warranty,  in  which  it  is 
necessary  for  the  plaintiff  to  show  an  eviction  by  a  paramount  title 
or  encumbrance,  before  he  can  treat  the  covenant  as  broken.  It 
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is  a  personal  covenant  of  the  defendants  for  a  special  indemnity, 
which  is  broken  whenever  the  obligee  is  put  to  loss  or  damage  by 
reason  of  a  breach ;  and  that  was  the  case  when  a  claim  was 
brought  forward,  and  he  was  threatened  with  a  suit  or  sale  of  the 
land,  and  he  was  under  the  necessity,  in  order  to  save  himself,  to 
come  forward  and  pay  it  off.  No  authority  says  the  plaintiff  is 
bound  to  wait  till  an  ejectment  or  other  suit  is  brought  by  the 
original  vendor.  That  was  not  looked  to,  but  the  payment  of  the 
demand.  If  such  demand  existed,  was  valid  against  the  land,  and 
could  be  enforced  by  legal  process,  and  a  suit  was  threatened,  to 
wait  for  an  actual  suit  would  only  lead  to  needless  expense  and 
delay.  The  obligee  may,  in  such  case,  call  on  the  obligor  to  come 
forward  and  pay  off  the  encumbrance,  as  it  his  duty  to  do,  or, 
in  neglect  thereof,  pay  it  off  himself,  and  resort  to  his  bond  of 
indemnity.  The  condition  of  the  bond  is  to  indemnify  against 
all  claims  challenged  or  demanded  by  Cadwallader;  and  the 
notification  by  Mr  Barnitz,  his  agent,  certainly  amounted  to 
a  challenge  and  demand  of  the  claim  within  the  meaning  and 
spirit  of  the  condition ;  and  it  is  a  sufficient  breach  if  such  claim 
was  a  lawful  one,  capable  of  being  enforced,  and  put  the  plaintiff 
in  jeopardy ;  and  the  defendant  making  default,  it  could  only 
be  removed  by  the  plaintiff's  payment  of  it.  In  8  East.  593, 
there  was  a  bond  to  indemnify  bail,  and  save  them  harmless 
against  all  sums  of  money,  costs  and  expenses,  &c.,  and  it  was 
held  they  were  indemnified  by  paying  the  money  into  court  after 
notice  to  the  debtor,  and  no  fund  provided  by  him  ;  for  one  who 
engages  to  indemnify  and  save  others  harmless  against  a  certain 
engagement,  is  bound  to  secure  them  against  incurring  any  ex- 
pense which  falls  upon  them  by  virtue  of  that  engagement.  In 
Funk  v.  Voneida,  (11  Serg.  fy  Rawle  109),  it  would  seem  that  on 
an  implied  covenant  of  warranty  against  encumbrances,  where  the 
grantor  had  mortgaged  the  premises  prior  to  the  deed,  if  the  plain- 
tiff had  set  out  specially  the  damages  by  reason  of  the  encum- 
brances, as  that  he  was  prevented  from  selling  the  land  by  the 
existence  of  the  mortgage,  he  might  have  recovered  the  full  value 
of  the  mortgage.  Here  the  damage  by  reason  of  being  forced  to 
pay  the  $476,  is  specially  set  out  in  the  narr.,  and  it  is  an  express 
covenant  of  even  greater  latitude  than  a  covenant  against  encum- 
brances, and  the  plaintiff  has  paid  the  money.  It  would  seem, 
therefore,  that  there  was  a  breach  of  the  condition  to  indemnify, 
by  reason  of  the  claim  of  Cadwallader  being  set  up  and  challenged, 
and  of  the  payment  made  in  consequence  of  it,  owing  to  the  default 
of  the  defendant  in  not  providing  against  it  according  to  the  con- 
dition of  the  bond. 

Bui  there  are  two  objections  made  to  the  plaintiff's  recovery. 
The  first  is,  that  the  damage  happened  after  the  death  of  the 
intestate,  and  the  condition  of  the  bond  does  not  extend  beyond 
the  lifetime  of  Nicholas  Leber :  secondly,  that  the  damage  occurred 
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and  the  money  was  paid  by  the  plaintiff  before  he  was  adminis- 
trator.    Neither  of  these  objections  do  we  think  valid.     It  is  true 
the  condition  of  the  bond  is  to  keep  harmless  and  indemnify  Nicho- 
las Leber;  but  the  design  and  object  of  the  contract,  and  the  intent 
and  meaning  of  the  parties,  are  to  be  looked  at.     To  carry  out 
these,  the  administrator  must  be  considered  as  representing  the 
person  and  rights  of  the  deceased,  and  clothed,  for  the  benefit  of 
the  estate,  with  all  his  rights  and  remedies,  as  to  the  personal 
estate,  as  fully  as  the  intestate  himself  had  them.     On  a  bond  to 
pay  a  sum  of  money  to  A.,  if  he  die  without  receiving  it,  his  exe- 
cutor may  certainly  recover  it;  and  so  of  a  covenant  for  his  benefit, 
as  appears  by  many  cases.     Thus,  if  money  be  payable  to  B., 
without  naming  his  executor,  yet  his  executor  or  administrator 
shall  have  an  action  for  it.  Com.  Dig.  Administration,  B.  13.     He 
may  have  an  action  on  a  judgment,  statute,  recognizance,  obliga- 
tion, or  on  any  contract  made  to  the  testator,  (Ibid.),  and  that 
although  the  cause  of  action  does  not  accrue  till  after  the  death  of 
the  party.     Thus,  if  A.  covenants  with  B.  to  make  him  a  lease  of 
certain  land  by  such  a  day,  and  B.  dies  before  the  day  and  before 
any  lease  made,  if  A.  refuse  to  grant  the  lease,  the  executor  shall 
have  an  action  as  such  on  the  covenant.     Chapman  v.  Dalton, 
(Plowd.  286);   Went.  Off.  Ex'rs.  188,  14th  ed.      The  law  is  the 
same  if  A.  assume,  upon  good  consideration,  to  deliver  to  B.,  by 
such  a  day,  20  quarters  of  malt,  or  so  many  loads  of  coal  or  wood, 
or  any  other  wares  or  merchandise ;  and  if  this  is  not  performed  in 
the  life  of  B.,  but  after  to  his  executor,  it  shall  be  to  him  as  execu- 
tor, and  shall  be  assets  in  his  hands,  as  well  as  the  money  recovered 
in  damages  for  not  performing  should  have  been.     Wentw.  Off. 
Exors.  188,  14th  ed ;  11  Vin.  M.  231.     So  here  the  money  to  be 
recovered  would  be  assets  in  the  hands  of  the  plaintiff,  the  admi- 
nistrator, to  reimburse  the  money  which  the  administrator  of  N. 
Leber  was  liable  for  to  Hengst,  or  to  Cadwallader ;  just  as  damages, 
if  recovered  by  N.  Leber  in  his  lifetime,  would  have  been.     And 
the  intent  is  sufficiently  manifest  from  the  nature  of  the  transac- 
tion.    The  indemnity  was  on  account  of,  and  ought  to  be  concur- 
rent with  the  estate,  which  was  in  fee.     Both  parties  must  have 
foreseen  that  death  before  the  time  when  the  claim  should  be  made 
was  neither  impossible  nor  improbable.  The  existence  of  N.  Leber 
when  the  claim  should  be  advanced,  was  no  way  material ;  whe- 
ther living  or  dead,  his  estate  would  equally  suffer  damages  if  the 
defendants  did  not  satisfy  it.     The  bond  is  given  to  heirs,  execu- 
tors and  administrators,  and  the  conveyance  from  Cadwallader  is 
also  stated  to  be  to  Nicholas  Leber,  his  heirs  and  assigns.     It  is 
manifest  that  the  time  when  the  claim  might  be  advanced  being 
uncertain  and  contingent,  the  bond  was  meant  for  indemnity  when- 
ever the  damage  contemplated  should  arise,  otherwise  the  indem- 
nity would  be  comparatively  of  little  value,  and  incommensurate 
with  the  risk  to  be  run.     To  adopt  the  reasoning  in  Chapman  v. 
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Dalton,  (Plowd.  286),  and  to  be  found  in  many  other  books,  in 
every  agreement  made  between  any  parties,  the  intent  is  the  chief 
thing  to  be  considered ;  and  if  by  the  act  of  God,  or  by  other 
means  not  arising  from  the  party  himself,  the  agreement  cannot 
be  performed  according  to  the  words,  yet  the  party  shall  perform 
it  as  near  to  the  intent  of  the  agreement  as  he  can.  Thus,  if  the 
condition  upon  a  mortgage  is,  that  if  the  feoffor,  at  such  a  day,  pay 
such  a  sum,  then  he  and  his  heirs  shall  re-enter,  his  executor  or 
heir  may  pay  it ;  for  the  payment  at  the  day  is  more  the  effect  and 
substance  of  the  matter,  than  the  person  of  the  feoffor.  Lift.  sec. 
334 ;  and  many  other  like  cases  are  there  put.  In  the  present  case, 
if  N.  Leber  had  not  conveyed  the  property,  and  on  his  death  it  had 
descended  to  his  heirs,  and  the  claim  had  been  made,  even  then,  I 
conceive,  the  administrator,  for  their  relief,  might  have  discharged 
it,  and  had  recourse  to  this  bond  of  indemnity  for  reimbursement ; 
for,  being  a  personal  contract,  not  connected  with  the  land,  nor 
running  with  it,  like  a  covenant  in  the  deed,  the  heirs  might  not 
themselves  have  been  competent  to  recover  upon  it,  though  the 
land  in  their  hands  was  liable.  But  here  N.  Leber  himseTf  sold 
the  land,  and  took  bond  for  the  purchase  money,  thereby  convert- 
ing the  land  into  personalty,  and  making  the  risk  of  loss  a  personal 
one,  to  be  borne  by  his  executor  or  administrator  on  his  decease ; 
and  the  indemnity  appropriately  belongs  to  the  administrator,  who 
only  would  have  the  right  to  sue  upon  it. 

Nor  is  the  second  objection  valid,  that  the  money  was  paid  by 
the  plaintiff  before  he  took  out  letters  of  administration  to  N.  Leber. 
It  is  true,  that  though  an  executor  may  perform  most  of  the  acts 
appertaining  to  his  office  before  probate,  yet  the  general  rule  is, 
that  a  party  entitled  to  administration  can  do  nothing  as  adminis- 
trator before  letters  of  administration  are  granted  to  him,  inasmuch 
as  he  derives  his  authority,  not,  like  an  executor,  from  the  will, 
but  entirely  from  the  appointment  of  the  ordinary.  But  there  are 
exceptions  to  this,  as  to  all  general  rules.  There  are  cases  in 
which,  for  the  benefit  of  the  estate,  and  to  support  the  right,  the 
law  makes  letters  of  administration  relate  back  to  the  death  of  the 
intestate,  so  as  to  render  the  intervening  acts  done  by  the  adminis- 
trator valid  and  binding.  Thus,  if  a  man  take  the  goods  of  the 
intestate  as  executor  de  son  tort,  and  sells  them,  and  afterwards 
obtains  letters  of  administration,  it  seems  the  sale  is  good.  Ken- 
rick  v.  Burges,  (Moore  126) ;  Godolph.  99.  An  administrator  may 
have  an  action  of  trespass  or  trover  for  the  goods  of  the  intestate 
taken  by  one  before  the  letters  of  administration  granted  to  him ; 
otherwise  there  would  be  no  remedy  for  the  wrong  done.  Long  v. 
Hebb,  (Style  341) ;  2  Roll's  M.  399 ;  Anon.  (Comberb.  451).  So,  it 
should  seem,  the  grant  of  administration  will  have  the  effect  of 
vesting  leasehold  property  in  the  administrator  by  relation,  so  as 
to  enable  him  to  bring  actions  in  respect  of  that  property  for  all 
matters  affecting  the  same  subsequent  to  the  death  of  the  intestate. 

V.~ 2N 
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and  so  as  to  render  him  liable  to  account  for  the  rents  and  profits 
of  it  from  the  death  of  the  intestate,  8  East  410,  in  Lord  EL- 
LENBOROUGH'S  judgment.  So,  it  is  laid  down  in  Selw.  N.  P. 
717,  that  in  ejectment  by  an  administrator,  the  demise  may 
be  laid  on  a  day  after  the  intestate's  death,  but  before  administra- 
tion granted;  for  the  administration,  when  granted,  will  relate 
back,  and  show  the  title  to  have  been  in  the  administrator  from 
the  death  of  the  intestate.  And  though  there  are  many  cases  in 
which  this  relation  will  not  be  allowed  to  take  place,  yet,  when 
examined,  they  are  found  to  be  where  it  is  set  up  to  devest  the 
right  of  a  third  person  legally  vested  between  the  death  of  the 
intestate  and  the  commission  of  the  administration,  as  Gilb.  Eq. 
Rep.  223 ;  Kenrick  v.  Surges,  (Moore  125) ;  or  to  defeat  the 
right  of  the  intestate  or  administrator,  and  render  valid  tor- 
tious  acts,  as  Murray  v.  E.  L  Co.,  (5  B.  fy  Aid.  204) ;  Pratt  v. 
Swaine,  (8  B.  fy  C.  285);  Parsons  v.  Mayesden,  (Freem.  152); 
Mountford  v.  Gibson,  (4  East  446) ;  Stewart,  adm.  v.  Edmonds, 
sittings  after  Hilary  Term  1828,  coram  ABBOTT,  C.  J.,  cited  in 
the  notes  to  1  Wms.  Exors.  239.  The  distinction,  therefore,  seems 
to  be,  that  the  relation  back  will  be  admitted  for  the  purpose  of 
supporting  the  rights  of  the  intestate,  and  of  ratifying  acts  for  the 
benefit  of  his  estate,  and  giving  a  remedy  where  otherwise  there 
would  be  none ;  but  not  to  affect  the  vested  rights  of  third  per- 
sons, or  to  take  away  those  of  the  intestate,  according  to  the  maxim 
infictione  juris  semper  consistit  equitas.  The  present  case  seems 
to  fall  within  the  former  of  these  classes,  as  the  relation  goes  to 
sustain  the  rights  of  the  estate. 

We  think,  therefore,  the  present  is  a  case  in  which  the  letters 
of  administration  relate  back,  so  as  to  make  the  payment  by  the 
plaintiff  a  payment  as  administrator,  if  he  chooses  to  adopt  and 
ratify  it  as  such ;  and  it  is  one  of  which  the  defendants  have  no 
right  to  complain,  since  to  them  it  could  not  be  material  whether, 
when  the  money  was  paid,  the  plaintiff  had  taken  out  his  letter  of 
administration  or  not. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Woodburn  against  The  Farmers'  and  Mechanics' 

Bank. 

The  opinion  of  a  witness  whether  a  piece  of  land  is  included  within  the  de- 
scription contained  in  a  levy,  is  not  competent  evidence. 

If  unseated  land  be  encumbered  by  the  lien  of  a  judgment,  and  the  debtor  suffer 
it  to  be  sold  at  treasurer's  sale,  and  purchased  for  his  use,  such  sale  confers  no 
'title  upon  the  purchaser,  and  it  may  be  recovered  from  him  by  a  purchaser  at 
sheriff's  sale  under  the  judgment,  without  refunding  to  him  the  purchase  money 
paid  by  him  to  the  treasurer. 

A  presumption  of  payment  from  lapse  of  time  arises  against  the  claim  for  taxes 
assessed  upon  unseated  lands. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

The  Farmers'  and  Mechanics'  Bank  against  William  Barbour 
and  John  M.  Woodburn.  This  was  an  action  of  ejectment  for  20 
acres  of  land  called  the  Boring-Mill  tract.  The  plaintiffs  gave  in 
evidence  a  warrant  to  George  Ege,  of  the  28th  October  1828,  for 
30  acres,  calling  for  interest  from  1st  July  1803,  and  proved  that 
he  and  those  claiming  under  him  had  possession  of  the  land  from 
that  time.  George  Ege  was  the  owner  of  Mount  Holly  Iron- 
Works  estate,  of  which  the  land  in  dispute  adjoined  and  formed  a 
part,  as  the  plaintiffs  alleged.  They  then  gave  in  evidence  a  judg- 
ment of  the  Farmers'  and  Mechanics'  Bank  against  George  Ege, 
obtained  originally  in  1820,  and  regularly  revived ;  an  execution 
upon  it  levied,  inter  alia,  on  the  "  Mount  Holly  Iron-Works  estate, 
composed  of  several  adjoining  tracts,  &c.,  containing  in  all  about 
7689  acres,  &c."  Upon  a  venditioni  exponas  this  estate  was  sold 
to  the  plaintiffs. 

The  defendants  offered  to  prove  by  George  Ege  that  the  Boring- 
Mill  tract  now  in  dispute,  as  located  on  the  ground,  was  not 
embraced  in  the  terjns  of  the  levy.  The  plaintiffs  objected  to  the 
opinion  of  the  witness,  but  not  to  any  facts  or  circumstances  within 
his  knowledge,  tending  to  show  that  the  land  in  dispute  was  not 
embraced  in  the  levy.  The  court  sustained  the  objection,  and 
sealed  an  exception. 

The  defendants  offered  to  prove  that  in  an  amended  levy,  that 
was  lost,  the  saw-mill  was  included,  and  that  it  stood  on  the  Mount 
Holly  estate.  To  this  it  was  objected  that  it  should  first  be  shown 
there.was  an  amended  levy,  and  that  it  was  lost.  This  objection 
was  sustained,  and  the  defendants  excepted. 

The  defendants  then  proved  that  the  land  in  dispute  had  for  a 
long  time  been  known  and  called  by  the  name  of  the  Col.  Flowers 
tract,  and  that  it  had  been  assessed  with  taxes  in  his  name  for  the 
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years  1781-3-5-6,  for  the  payment  of  which  it  was  sold  as  un- 
seated land  in  1824  by  the  treasurer  to  the  commissioners,  who  in 
1831  sold  it  for  $560  to  John  M.  Woodburn,  who  paid  the  whole 
of  the  purchase  money.  George  Ege  was  present  at  this  sale, 
and  made  no  objection.  The  same  tract  of  land  was  also  assessed 
in  the  ntrme  of  George  Stephenson,  for  the  years  1785-6,  and  it 
was  sold  at  the  same  time,  and  under  the  same  circumstances,  as 
his. 

The  plaintiffs  then  gave  evidence  to  prove  that  at  the  time  of 
the  sale  of  the  land  by  the  commissioners,  John  M.  Woodburn  was 
managing  the  Mount  Holly  Iron- Works  for  George  Ege,  and  that 
George  Ege  had  a  conversation  with  him  about  the  sale  of  the* 
land  before  it  was  sold ;  -and  after  the  sale,  Woodburn  said  he  had 
purchased  for  George  Ege.  The  plaintiffs  also  proved  that  the 
improvement  which  had  been  made  or  occupied  by  Col.  Flowrers 
and  George  Stephenson  had  gone  to  waste,  as  early,  at  least,  as 
1780. 

The  plaintiffs  requested  the  court  to  charge  the  jury  : — 

1.  That  unappropriated  lands  of  the  Commonwealth  are  not  the 
subject  of  taxation.     If,  therefore,  the  defendants  have  not  shown 
that  the  title  to  the  land  in  dispute  was  out  of  the  Commonwealth 
from  the  year  1781  to  1791  inclusive,  being  the  years  for  which  it 
was  assessed,  taxed  and  sold,  the  commissioners  derived  no  title 
under  the  sale  of  them  in  1824,  and,  therefore,  gave  none  to  John 
M.  Woodburn  by  their  sale  and  deed  in  1831. 

2.  That  if  the  jury  believe  that  a  Colonel  Benjamin  Flowers  or 
George  Stevenson  took  possession  of  the  land  in  dispute  before  or 
about  the  time  of  the  Revolution  without  any  office  title,  and  built 
a  boring-mill  upon  it,  and  abandoned  it  before  the  year  1781,  it 
was  then  the  property  of  the  Commonwealth,  and  not  subject  to 
taxation  and  sale  in  the  manner  shown  by  the  defendants. 

3.  If  the  same  tract  of  land  was  assessed,  taxed  and  sold  in  the 
name  of  Benjamin  Flowers,  and  also  in  the  name  of  George  Ste- 
venson, and  the  sale  in  the  name  of  each  was  made  on  the  same 
and  for  different  sums  to  the  commissioners  of  the  county,  such 
sales  are  illegal,  and  vest  no  title  in  them,  and  therefore  they 
could  make  none  to  the  defendants. 

4.  That  if  the  land  was  the  subject  of  taxation  for  the  years 
from  1781  to  1791  inclusive,  and  taxes  assessed  for  those  years, 
after  the  lapse  of  thirty-three  years,  the  law  raises  a  presumption 
that  they  were  paid,  and  therefore  a  sale  of  the  land  as  unseated 
in  1824  is  illegal,  and  vested  no  title  in  the  commissioners,  and 
consequently  they  gave  none  in  1831  to  the  defendant. 

5.  If  the  jury  believe  that  George  Ege  had  a  title  to  the  land  in 
dispute  in  1831  and  before  that  time,  to  which  the  lien  of  the 
judgment  of  the  plaintiff  had  attached,  any  agreement  and  arrange- 
ment which  was  then  made  between  him  and  the  defendant,  by 
which  the  land  should  be  sold  as  unseated  and  purchased  in  for 
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the  use  of  George  Ege,  would  not  prejudice  the  plaintiffs'  lien,  or 
compel  them  to  pay  any  money  to  the  defendant  in  consequence 
of  such  arrangement  and  purchase. 

The  court  answered  the  1st  and  5th  points  in  the  affirmative, 
and  the  2d,  3d  and  4th  in  the  negative. 

The  errors  assigned,  were  in  rejecting  the  evidence  as  contained 
in  the  bills  of  exception,  and  the  affirmative  answer  of  the  court  to 
the  plaintiffs'  fifth  point. 

Biddle,  for  the  plaintiff  in  error. 

Watts  and  Alexander,  contra,  who  requested  the  court  to  give 
an  opinion  as  to  the  effect  of  the  lapse  of  time  after  the  assess- 
ment of  a  tax  upon  unseated  land.  They  argued,  that  there  was 
no  reason  why  a  presumption  of  payment  should  not  arise. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Ejectment  to  recover  about  20  acres  of  land,  part 
of  a  large  tract.  The  plaintiff  claims  title  under  a  judgment  ren- 
dered against  George  Ege,  sold  as  his  property  by  the  sheriff  of 
Cumberland  county,  and  by  him  conveyed  to  the  plaintiff.  The 
recovery  is  resisted  for  several  reasons,  the  principal  of  which  are, 
that  the  land  in  controversy  was  not  included  in  the  levy,  in  pur- 
suance of  which  the  sale  was  made ;  that  the  tract  was  unseated, 
as  such  sold  for  payment  of  taxes,  and  that  John  M.  Woodburn, 
one  of  the  defendants,  was  the  purchaser.  On  the  first  point,  the 
defendants  offered  to  prove,  that  the  Boring-mill  tract,  as  it  is 
called,  the  property  now  in  dispute,  as  located  oh  the  ground,  is 
not  embraced  in  the  levy.  The  plaintiff  objected  to  this  evidence 
on  several  grounds,  particularly  stated  in  the  bill,  and  the  court 
permitted  the  witness  to  prove  any  facts  within  his  own  know- 
ledge with  regard  to  the  location  of  this  tract,  or  any  of  the  par- 
ticular tracts  mentioned,  tending  to  show  that  the  Boring-mill 
tract  is  not  embraced  in  the  levy.  They  however  decided,  that 
the  opinion  of  the  witness,  as  to  what  is  or  is  not  embraced  in  the 
levy,  was  not  evidence.  And  this  was  a  judicious  discrimination, 
for  under  the  circumstances  of  this  case,  we  cannot  fail  to  per- 
ceive, that  the  admission  of  the  opinion  of  the  witness  would  have 
been  very  dangerous  to  the  right  of  the  plaintiff.  Nor  do  we 
think  the  second  offer  entitled  to  more  favour;  for  surely,  before 
they  can  be  allowed  to  give  the  proof  contained  in  the  second  bill, 
they  must  prove  as  a  preliminary,  the  existence  of  the  writ,  and 
further,  that  it  was  lost ;  otherwise  the  contents  cannot  be  proved. 
This  is  too  plain  to  need  the  aid  of  argument. 

The  defendants  complain  of  the  affirmative  answer  of  the  court 

to  the  fifth  point.     If  the  facts  be  as  there  assumed,  it  would  be 

proof  of  a  combination  to  defraud  the  bank,  which  can  receive  no 

countenance  in  a  court  of  justice.     The  plaintiff  alleges,  and  of 

v.  — 57  SN* 
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this  allegation  there  is  evidence  perhaps  sufficient  to  satisfy  the 
minds  of  a  jury,  that  the  tract  in  dispute  was  seated,  and  had  been 
for  a  long  time  previous  to  the  sale  for  taxes,  that  it  was  in  the 
undisturbed  possession  of  Ege,  and  that  for  the  purpose,  and  no 
other,  of  defeating  the  lien  of  the  bank,  an  arrangement  was  made 
between  Ege  and  Woodburn  that  the  land  should  be  sold  for  the 
arrearages  of  taxes,  and  that  Woodburn  should  become  the  pur- 
chaser lor  the  use  of  Ege.  Trick  and  artifice  of  this  kind  cannot 
be  permitted  to  affect  vested  rights.  It  would  be  a  disgrace  to  a 
court  of  justice  to  allow  such  fraudulent  schemes  to  succeed. 

A  question  of  some  moment  incidentally  occurs  in  this  case,  that 
is  to  say,  whether  a  presumption  of  payment  derived  from  lapse 
of  time  may  not  arise  against  taxes  in  our  county  rates.  The 
maxim  nullum  tempus  occurrit  regi,  has,  it  is  true,  been  extended 
to  the  Commonwealth  as  an  incident  of  sovereignty,  but  there  is 
no  reason  why  this  maxim  should  be  applied  to  a  tax  imposed  for 
county  purposes.  Several  cases  have  occurred  of  extreme  hard- 
ship, which  have  directed  our  attention  to  this  subject.  I  refer 
particularly  to  Robinson  v.  Williams,  (6  Watts  281),  to  which  the 
attention  of  the  Legislature  is  invited.  It  was  decided  after  great 
deliberation  and  hesitation,  and  nothing  but  an  imperative  sense 
of  duty  brought  us  to  the  conclusion  to  which  we  eventually  came. 
Why  may  not  a  presumption  of  payment  arise  in  this  as  in  other 
cases  between  individuals  ?  There  is  surely  as  much  necessity  for 
one  as  the  other.  And  if  it  should  so  happen,  that  the  fiscal  con- 
cerns of  the  counties  are  neglected,  why  should  an  innocent  per- 
son, a  purchaser  without  notice  for  example,  and  without  the 
means  of  acquiring  it,  except  by  great  diligence,  where  counties 
are  divided,  have  his  land  swept  from  him  in  payment  of  taxes  of 
long  standing?  Would  it  be  unreasonable,  to  presume  they  were 
paid  so  far  as  to  prevent  a  sale  of  the  land  ?  Would  it  be  unrea- 
sonable to  hold,  not  only  that  the  delay  raises  a  presumption  of 
payment,  but  that  this  is  a  presumption  juris  de  jure. 

After  an  examination  of  all  the  errors,  we  find  none  which  con- 
tains a  semblance  of  justice,  nor  is  there  anything  in  them  which 
requires  special  notice. 

Judgment  affirmed. 
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Mitchell  against  Bratton. 

If  one  enter  upon  and  take  possession  of  part  of  a  tract  of  unseated  land,  with 
or  without  title,  and  designate  his  claim  by  marks  on  the  ground,  such  part  of  the 
tract  thus  claimed  and  occupied  thereby  becomes  seated,  and  the  residue  of  it 
still  remains  unseated,  and  liable  to  be  sold  as  such  for  the  payment  of  taxes. 

ERROR  to  the  Common  Pleas  of  Mifflin  county. 

This  was  an  action  of  ejectment  by  George  Mitchell  against 
Charles  Bratton  and  James  Bratton,  for  a  tract  of  land  in  which 
the  plaintiff's  title  was  founded  upon  an  assessment  and  sale  of 
the  land  as  unseated,  in  1822,  by  the  treasurer  of  Mifflin  county, 
as  the  property  of  Frederick  Lazarus.  The  only  point  in  the 
cause  of  any  consequence  arose  out  of  the  following  instruction  of 
the  court  below  to  the  jury : 

WOODWARD  (President).  The  residue  of  the  case  relates  to  the 
settlement  made  within  the  lines  of  Frederick  Lazarus  by  "  young 
Sailor  Billy  Bratton."  The  evidence  is  that  he  went  on  the  land 
in  the  year  1819,  built  a  house  and  lived  there  two,  three,  or  four 
years,  when  he  left,  and  Christopher  Landis  came  in,  who  has 
lived  there  ever  since,  extending  his  improvements  according  to 
his  means.  James  M'Kinstry  said,  on  cross-examination,  that 
Bratton  built  there  under  M'Donald  and  Baird ;  and  after  the 
defendants  had  shown  this  settlement  and  residence  by  Bratton, 
the  plaintiff  showed  a  warrant  to  James  M'Donald  for  30  acres, 
dated  the  28th  May  1817.  It  would  seem  from  a  draft  of  Michael 
M.  Monahon,and  the  testimony  of  Andrew  Bratton,  that  a  survey 
of  30  acres  was  made  in  pursuance  of  this  warrant  wholly  within 
the  lines  of  Frederick  Lazarus,  but  never  returned.  The  entry 
and  settlement  of  Bratton  were  made  within  the  lines  of  these  30 
acres,  and  the  plaintiffs  insist  that,  as  to  all  of  the  Lazarus  tract, 
without  the  lines  of  the  30  acres,  it  is  to  be  regarded  as  unseated 
land,  and  might  be  sold  for  taxes,  and  did  pass  by  the  sale  that 
was  made.  It  is  said  that  the  case  of  Campbell  v.  Wilson,  (1  Watts 
503),  rules  this  point.  There  are  points  of  resemblance  between 
that  case  and  this,  but  there  are  also  substantial  differences.  In 
that  case  the  settler  not  only  claimed  by  designated  boundaries, 
but  returned  the  land  he  claimed  for  assessment,  and  actually  paid 
the  taxes  on  it.  The  residue  only  of  the  original  tract  was  sold, 
and  it  was  held  that  the  purchaser  could  hold  this  residue.  But 
in  the  case  before  us  the  evidence  is  not  very  clear  that  Bratton 
limited  his  claim  to  the  boundaries  assigned  to  the  void  warrant  to 
M'Donald ;  but  if  you  are  satisfied  that  he  did  so  limit  his  claim, 
there  is  no  evidence  of  his  payment  of  any  taxes  on  his  30  acres, 
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nor  of  any  assessment  of  those  30  acres  to  him,  Landis,  or  any 
other  person,  but,  on  the  contrary,  the  whole  of  the  Frederick 
Lazarus  tract  has  been  assessed  and  taxed  ever  since,  without 
regard  to  the  M'Donald  warrant  and  survey. 

Now  the  principle  of  Campbell  v.  Wilson  is,  that  double  burthens 
are  not  to  be  imposed  on  a  settler  who  claims  less  than  a  whole 
tract,  and  pays  taxes  on  what  he  claims ;  as  would  be  done  if  he 
were  also  compelled  to  pay  the  taxes  assessed  on  the  whole  tract. 
This  principle,  most  sound  and  just,  cannot  be  applied  to  the  facts 
of  this  case.  The  general  rule  is,  that  the  assessor  is  to  assess 
each  tract  of  land  within  his  district  to  the  occupier.  For  this 
purpose  he  is  furnished  or  may  be  furnished  by  the  commissioners 
with  that  description  of  surveyed  lands  which  the  deputy-surveyor 
is  bound  to  return  to  them.  But  if  he  find  the  occupier  claiming 
less  than  the  whole  tract,  and  he  assess  him  with  so  much  only  as 
he  claims  by  known  boundaries,  he  may  then  return  the*  residue 
of  the  tract  as  unseated. 

From  the  moment  Bratton  settled  on  the  Lazarus  tract,  he 
became  chargeable  with  the  public  taxes  assessed  upon  it ;  and 
inasmuch  as  he  did  not  return  for  taxation  and  pay  for  the  30 
acres  he  claimed,  if  indeed  he  limited  himself  to  those  30  acres,  the 
principle  of  Campbell  v.  Wilson  does  not  aid  the  sale  that  was 
made.  He  made  it  a  seated  tract,  and  it  could  not  be  sold  as  un- 
seated for  taxes  assessed  after  he  was  in  possession.  He  was  liable 
to  pay  all  the  taxes  assessed  against  Frederick  R.  Lazarus,  and 
they  should  have  been  collected  out  of  him.  Nor  has  an  intruder 
any  reason  to  complain  of  this  rule,  for  it  is  the  rule  in  respect  to 
the  owner  himself,  who  cannot  exempt  himself  from  personal  lia- 
bility for  the  payment  of  taxes  for  the  whole  of  his  land,  by  divid- 
ing off  and  abandoning  part  of  it  as  worthless.  Patterson  v. 
Blackmore,  (9  Watts  104).  The  rule  ought  not  to  be  relaxed  in 
favour  of  a  mere  trespasser,  rather  than  the  owner,  and  although 
the  case  of  Campbell  v.  Wilson  affords  an  exception  to  this  rule,  it 
is  the  only  exception,  and  this  case  falls  within  the  rule  rather  than 
the  exception. 

If  on  the  whole  the  jury  believe  that  Bratton  was  residing  on 
the  Frederick  Lazarus  tract  before  1820,  it  was  a  seated  tract, 
and  could  not  be  sold  for  taxes.  And  if  you  find  there  was  such 
residence,  your  verdict  should  be  for  the  defendants,  notwithstand- 
ing you  may  believe  Bratton  claimed  to  the  lines  of  the  M'Donald 
survey,  and  no  further. 

Banks  and  Benedict,  for  plaintiff  in  error,  referred  to  the  former 
decisions  of  this  case  in  5  Watts  69 ;  7  Watts  113  ;  1  Watts  $  Serg. 
310 ;  and  argued  that  the  court  clearly  erred  by  instructing  the 
jury  that  the  occupancy  and  claim  of  part  of  a  tract  of  land,  under 
a  different  and  independent  title,  gave  character  to  the  whole 
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tract ;  and  upon  this  point  cited  1  Watts  503 ;  2  Watts  421 ;  5  Watts 
441;  3  Watts  $  Serg.  238. 

Fisher,  for  defendant  in  error,  contended  that  the  occupancy  of 
any  part  of  a  tract  of  land  took  from  it  the  character  of  unseated 
land,  and  made  the  person  of  the  occupant  liable  for  the  taxes. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Upon  a  careful  examination  of  the  errors  assigned 
in  this  case,  we  are  of  opinion  that  none  of  them  have  been  sus- 
tained, excepting  the  fourth,  which  is  an  exception  to  the  instruc- 
tion given  by  the  court  to  the  jury  in  the  conclusion  of  their  charge. 
The  instruction  thus  excepted  to  is  in  these  words :  "  If,  on  the 
whole,  the  jury  believe  that  Bratton  was  residing  on  the  Frederick 
Lazarus  tract  before  1820,  it  was  a  seated  tract,  and  could  not  be 
sold  for  taxes.  And  if  you  find  there  was  such  residence,  your 
verdict  should  be  for  the  defendants,  notwithstanding  you  may 
believe  Bratton  claimed  to  the  lines  of  the  M'Donald  survey,  and 
no  further."  From  the  evidence  as  stated  by  the  court  in  their 
charge  to  the  jury,  Bratton,  "  Young  Sailor  Billy,"  as  he  was 
called,  had  a  house  built  on  the  Lazarus  tract  of  land,  and  moved 
into  it  with  his  family  in  the  year  1819,  under  James  M'Donald, 
who,  as  it  appeared  on  the  trial,  had  obtained  a  warrant  from  the 
Land  Office  on  the  28th  of  May  1817,  for  30  acres,  in  pursuance 
of  which  he  had  a  survey  made  by  the  deputy-surveyor  in  the 
month  of  July  following,  containing  36  acres,  lying  wholly  within 
the  lines  of  the  Lazarus  tract,  which  contained  390  acres  and  154 
perches,  according  to  a  survey  made  thereof  and  returned  as  early 
as  May  1794,  in  pursuance  of  a  warrant  granted  to  F.  Lazarus  on 
the  26th  of  November  1793,  for  400  acres.  M'Donald  never  had 
his  survey  returned;  but  Bratton's  residence  and  improvement 
were  testified  to  have  been  made,  according  to  the  charge  of  the 
court,  within  the  limits  of  it.  The  plaintiff  claimed  the  land  under 
the  Lazarus  warrant  and  survey,  and  a  sale  made  thereof  in  1822, 
as  unseated  land,  for  taxes  assessed  and  remaining  unpaid  on  it, 
for  the  years  1820  and  1821.  The  defendants  claimed  that,  by 
reason  of  the  settlement  and  improvements  of  Bratton,  the  whole 
of  the  Lazarus  survey  became  seated,  notwithstanding  he  had  con- 
fined his  possession  and  claim  to  that  part  of  it  situated  within  the 
lines  of  the  M'Donald  survey ;  and  that  Bratton's  settlement,  being 
made  prior  to  and  continued  during  the  years  for  which  the  taxes 
had  been  assessed  and  the  sale  was  made,  the  sale  was  therefore 
void,  and  could  not  entitle  the  plaintiff  to  recover :  and  to  this 
effect  the  court  below  would  seem  to  have  instructed  the  jury.  In 
this,  however,  we  think  that  the  court  erred:  1.  Because  it  could 
not  be  so  in  point  of  fact,  that  the  whole  of  the  Lazarus  survey  had 
thereby  become  seated ;  and,  2.  Because  there  is  no  reason,  founded 
either  in  justice  or  on  any  principle  of  public  policy,  why  a  person 
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under  such  circumstances  should  not  be  permitted  to  limit  the 
extent  of  his  possession,  and  set  bounds  to  his  claim.  That  he 
should  be  allowed  to  do  so,  can  work  no  injury  to  the  real  owner 
of  the  land,  nor  yet  to  the  public,  as  regards  the  assessment  and 
collection  of  taxes.  On  the  contrary,  it  may  be  said  to  be  advan- 
tageous to  both,  as  it  is  calculated  to  relieve  the  owner  from  the 
payment  of  taxes  for  that  portion  of  the  tract  which  the  intruder 
takes  possession  of,  and  at  the  same  time  it  enables  the  public  to 
collect  the  taxes  assessed  thereon  from  the  settler,  with  more  faci- 
lity and  in  less  time  than  could  be  done  if  it  remained  still  unseated, 
without  interposing  any  additional  obstacles  to  the  assessment  and 
collection  of  taxes  on  the  residue  of  the  survey  or  tract  as  un- 
seated. And  beside,  the  settlement  and  improvement  of  wild  land, 
in  general,  enhances  the  value  of  it,  and  thus  tends  to  promote  the 
interest  of  the  owner,  as  also  that  of  the  public. 

In  order  to  illustrate  the  subject  further,  let  us  take  the  case  of 
two  interfering  surveys,  made  under  warrants  of  different  dates, 
for  different  owners,  where  the  owner  of  the  junior  warrant  and 
survey  settles  with  his  family  upon  that  part  of  his  survey  which 
interferes  with  the  prior  survey  under  the  senior  warrant,  and 
remains  there  improving  and  claiming  only  to  the  extent  of  his 
own  survey,  without  returning  any  portion  of  his  claim  to  the 
assessors,  or  being  assessed  with  taxes  on  account  of  it,  and  during 
the  same  time  the  whole  of  the  land  embraced  within  the  elder 
survey  is  assessed  with  taxes  as  unseated,  and  sold  afterwards  as 
such  by  virtue  of  a  warrant  from  the  commissioners  of  the  county 
for  the  non-payment  thereof;  could  it  with  any  propriety  what- 
ever, or  the  least  show  of  reason,  be  said  that  that  part  of  it  with 
with  which  the  junior  survey  did  not  interfere,  was  seated  land, 
and  therefore  not  liable  to  be  sold  ?  It  seems  to  me  clear  that  it 
could  not,  because  it  would  be  wholly  repugnant  to  everything 
that  was  either  done  or  intended  by  the  owner  of  the  junior  war- 
rant and  survey  in  making  his  settlement  and  improvements.  In 
short,  it  would  be  directly  repugnant  to  the  truth  of  the  case, 
which  is  generally  the  true  and  only  safe  foundation  and  guide  in 
the  administration  of  justice.  This  doctrine  was  laid  down  and 
established  in  Campbell  v.  Wilson,  (1  Watts  504).  The  party  there, 
it  is  true,  who  settled  on  the  land  which  had  been  appropriated 
previously,  beside  having  the  extent  of  his  claim  and  possession 
designated  by  a  survey  and  marks  on  the  ground  under  a  warrant 
granted  to  him  by  the  Commonwealth,  returned  the  same  to  the 
assessors,  and  paid  the  taxes  assessed  thereon ;  but  that  was  not 
considered  as  essential  in  order  to  prevent  the  residue  of  the  tract, 
previously  appropriated,  from  becoming  seated  land ;  it  was  merely 
regarded  as  additional  and  corroborative  evidence  of  the  intention 
of  the  settler  to  make  the  land  circumscribed  by  his  survey  the 
utmost  extent  of  his  possession  and  claim.  And  accordingly,  in 
the  late  case  of  Harper  v.  M'Keehan,  (3  Watts  $  Serg.  238),  where 
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a  man  of  the  name  of  Hamaker  took  possession  of  94  acres  137 
perches  under  a  deed  of  conveyance  from  a  Mary  Ramsay,  who 
does  not  appear  to  have  had  any  right  thereto  whatever,  describing 
the  same  by  courses  and  distances,  which  were  shown  to  be  a  part 
of  a  tract  of  land  containing  437  acres  72  perches,  surveyed  many 
years  before  under  a  warrant  granted  by  the  Commonwealth  to 
John  Logue,  but  Hamaker  does  not  appear  to  have  ever  made  a 
return  of  the  94  acres  137  perches  to  the  assessors,  or  to  have 
been  assessed  with  or  paid  taxes  for  the  same ;  it  was  ruled  that 
Hamaker's  possession  being  limited  by  the  courses  and  distances 
mentioned  in  his  deed,  did  not  give  the  character  of  seated  land  to 
the  residue  of  the  Logue  survey,  and  that  the  residue  was  there- 
fore still  liable  to  be  sold  for  taxes  assessed  on  it  as  unseated  land, 
if  not  paid. 

It  may  therefore  be  taken  as  settled,  that  whenever  a  person 
enters  and  takes  possession  of  unseated  land  belonging  to  another, 
either  with  or  without  colour  of  title,  and  has  the  full  extent  of 
what  he  means  to  take  possession  of  set  out  and  designated  by  lines 
marked  on  the  ground,  so  that  the  same  may  be  known  and  ascer- 
tained with  certainty,  and  confines  himself  accordingly  in  making 
his  improvements  thereon  within  such  lines,  his  possession  shall 
not  be  taken  or  deemed  to  extend  beyond  his  lines,  so  as  to  give 
the  character  of  seated  land  to  that  which  lies  without.  But  if  he 
enters  generally,  and  continues  to  occupy  and  improve  the  land, 
after  his  entry,  without  designating  or  limiting  his  possession  or 
claim  by  metes  or  bounds  or  lines  made  on  the  ground,  his  entry 
and  possession  will  be  considered  as  giving  the  character  of  seated 
land,  for  the  purposes  of  taxation,  to  all  lying  within  the  bounds 
of  the  tract  or  survey,  as  previously  designated,  into  which  he  has 
entered. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Shuler  against  Garrison. 

In  an  action  on  the  case  against  a  sheriff  for  an  escape,  the  measure  of  damages 
is  the  actual  loss  which  the  plaintiff  has  sustained ;  hence,  it  is  competent  for 
the  defendant  to  prove  that  the  defendant  in  the  execution  was  insolvent  at  the 
time  of  his  escape ;  but  in  an  action  of  debt  the  plaintiff  is  entitled  to  recover  the 
amount  of  his  judgment  and  execution. 

ERROR  to  the  Common  Pleas  of  Perry  county. 
This  was  an  action  for  an  escape  by  John  Garrison  against 
Joseph  Shuler,  sheriff.     The  plaintiff  obtained  a  judgment  against 
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John  L.  Gallatin  for  $615,  upon  which  he  issued  a  capias  ad  satis- 
faciendum,  and  put  into  the  hands  of  the  defendant  Joseph  Shuler, 
then  sheriff,  who  arrested  the  defendant  and  took  him  into  his  cus- 
tody, and  while  there  the  defendant  with  security  executed  an 
insolvent  bond,  and  he  with  the  sheriff  went  to  the  prothonotary 
to  have  it  approved ;  he  being  absent,  the  sheriff  retained  the  bond 
and  permitted  the  defendant  to  go  at  large.  A  few  days  after- 
wards the  sheriff  took  the  bond  to  one  of  the  associate  Judges,  who 
approved  it.  In  pursuance  of  the  bond,  Gallatin  appeared  at  the 
next  term,  and  was  regularly  discharged  as  an  insolvent. 

The  plaintiff  took  the  position  in  the  court  below,  that  if  the 
defendant  as  sheriff  arrested  Gallatin  upon  the  capias  ad  satisfa- 
ciendum,  and  afterwards  permitted  him  to  go  at  large,  before  he 
was  discharged  by  lawful  authority,  it  was  a  voluntary  escape,  for 
which  the  sheriff  was  liable;  that  the  measure  of  damages  was  the 
amount  of  the  plaintiff's  execution ;  and  that  the  subsequent  ap- 
proval of  the  bond  by  the  Judge  afforded  no  defence  to  the  sheriff 
in  this  action. 

The  defendant  contended  that  the  approval  of  the  bond  by  the 
Judge  was  conclusive  with  regard  to  the  efficacy  of  it,  and  the 
time  or  circumstances  under  which  it  was  done  could  not  then  be 
the  subject  of  inquiry  ;  and  that  the  plaintiff  was  only  entitled  to 
recover,  in  any  event,  the  amount  of  loss  he  sustained ;  and  if  the 
jury  believed  that  the  defendant  Gallatin  was  insolvent,  and  that 
the  plaintiff's  execution  would  have  been  ineffectual,  then  he  was 
only  entitled  to  nominal  damages. 

The  court  below  ruled  all  these  points  for  the  plaintiff,  who 
recovered  a  verdict  and  judgment  for  the  amount  of  his  execution 
put  into  the  sheriff's  hands. 

Alexander,  for  plaintiff  in  error,  cited  2  Term  Rep.  129 ;  3  Co. 
Rep.  44;  10  Vin.  Jib.  74,  pi.  3,  12;  5  Watts  144;  1  Saund.  38;  2 
Mass.  528;  7  Johns.  192 ;  3  Yeates  21 ;  Wats,  on  Shff.  143;  2  Bac. 
Ab.  525 ;  2  Wm.  Blac.  1048 ;  6  Johns.  207 ;  1  Chit.  PL  140 ;  2  Wils. 
328. 

Watts,  for  defendant  in  error,  upon  referring  to  17  Wend.  546, 
where  all  the  cases  on  this  subject  are  reviewed,  came  to  the  con- 
clusion that  the  judgment  was  erroneous,  on  the  ground  that  the 
measure  of  damages  was  the  amount  of  the  loss  sustained  by  the 
plaintiff  in  this  form  of  action. 

PER  CURIAM. — The  amount  to  be  recovered  from  the  sheriff 
depends,  not  on  the  character  of  the  escape,  whether  it  be  negli- 
gent or  voluntary,  but  on  the  form  of  the  action.  The  statute  1 
Rich.  2,  c.  12,  gives  an  action  of  debt  in  which  it  is  expressly 
enacted  that  the  amount  of  the  judgment  shall  be  recovered :  the 
common  law  gives  an  action  on  the  case  to  recover  damages  in 
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proportion  to  the  injury  sustained,  which  is  the  actual  loss.  That 
the  amount  of  the  judgment  is  the  measure  of  compensation  in  the 
action  of  debt,  results  not  only  from  the  words  of  the  statute,  but 
from  the  nature  of  the  process,  which  lies  only  for  a  definite  sum. 
In  this  action  on  the  case,  then,  the  court  erred  in  directing,  that 
because  the  escape  was  voluntary,  the  damages  should  be  the 
amount  of  the  execution. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Shover  against  Funk. 

Of  the  sufficiency  of  a  constable's  return  to  an  execution,  the  justice  must  judge 
in  the  first  instance ;  but  his  judgment  and  acceptance  of  the  return  will  not 
relieve  the  constable  from  liability,  if  it  be  erroneous. 

A  constable's  return  to  an  execution  must  be  made  in  writing. 

ERROR  to  the  Common  Pleas  of  Franklin  county. 

The  Commonwealth  for  the  use  of  Shover  &  Harbaugh  against 
Funk  and  others.  This  was  an  action  of  debt  upon  a  constable's 
bond ;  and  to  support  it,  the  plaintiffs  gave  in  evidence  a  judg- 
ment in  their  favour  upon  the  docket  of  a  justice  for  $93.85  against 
Samuel  Fisher  and  John  P.  Baker,  and  an  execution  issued  there- 
upon and  placed  in  the  hand  of  Funk,  the  present  defendant,  then  a 
constable,  for  collection.  In  due  time  the  constable  returned  the 
execution  "  with  prothonotary's  discharge  of  defendant  Baker,  he 
having  filed  a  bond,"  &c. 

The  plaintiffs  having  given  evidence  of  these  facts,  the  defend- 
ants offered  to  prove  by  the  justice  that  "when  the  constable 
handed  him  the  execution,  he  objected  to  taking  it,  and  thought  it 
an  insufficient  return,  unexplained,  having  a  service  only  on  Baker ; 
that  the  constable  replied, '  would  he  have  him  to  arrest  a  sick  man 
and  take  him  out  of  his  bed  to  prison  ?'  that  he  swore  the  consta- 
ble, who  on  his  oath  stated  that  Fisher  was  sick,  and  not  able  to 
be  removed,  and  that  he  deemed  that  return  sufficient  in  law." 
The  plaintiffs  objected  to  this  evidence,  but  the  court  overruled 
the  objection  and  sealed  an  exception. 

The  court  below  charged  the  jury,  that  it  was  not  essential  to 
the  validity  of  a  constable's  return  that  it  should  be  in  writing; 
that  the  reasons  for  his  return  were  such  as  justified  the  justice  of 
the  peace  in  accepting  it,  and  that  this  was  the  subject  of  parol 
proof.  A  verdict  and  judgment  were  rendered  for  the  defendant. 

Thompson,  for  plaintiffs  in  error,  argued  that  it  was  an  indis- 
v.  —  58  2  o 
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pensable  principle  in  the  administration  of  justice,  that  all  judicial 
proceedings  should  be  in  writing ;  and  if  not  reduced  to  writing, 
they  are  not  the  subject  of  parol  proof.  Wats,  on  Sheriff"  67,  68 ; 
Act  of  1810,  sect.  12. 

M'Culloh,  contra,  cited  2  Rawle  147  ;  2  Watts  fy  Serg.  229. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — When  an  execution  is  delivered  to  a  constable,  he 
cannot  discharge  himself  from  payment  of  the  debt  except  by  pro- 
ducing to  the  justice  on  or  before  the  return  day  of  the  execution, 
the  receipt  of  the  plaintiff,  or  such  other  return  as  may  be  suffi- 
cient in  law.  Act  of  1810,  section  12.  Of  the  sufficiency  of  the 
return,  the  justice  in  the  first  instance  must  judge,  but  whether  it 
be  good  or  not,  does  not  depend  on  whim  or  caprice,  but  on  fixed 
and  certain  principles  of  law.  If,  therefore,  he  deems  a  return 
good,  which  is  clearly  otherwise,  the  constable  is  not  discharged 
from  his  liability  to  the  plaintiff  in  the  execution.  And  this  is  the 
case  here;  although  a  return  made  by  a  constable,  that  the  defend- 
ant in  the  execution  is  sick  and  cannot  be  removed  and  has  no 
goods,  may  be  accepted  by  the  justice,  yet  there  is  no  evidence 
that  the  defendant  had  no  goods  liable  to  execution.  It  is  only 
when  no  property  can  be  found,  that  the  defendant  can  be  arrested. 
Nothing  of  the  kind  appears  in  the  record.  The  excuse  of  the 
constable  when  the  objection  is  made  to  the  return  by  the  justice 
is,  "  would  you  have  me  arrest  a  sick  man,  and  take  him  to  prison  ?" 
As  the  case  is  presented,  the  constable  is  not  discharged,  but  as  it 
is  possible  the  defendant  may  have  had  no  goods,  the  defect  may 
be  remedied  on  another  trial ;  and  this  makes  it  necessary  to  con- 
sider another  objection,  which  strikes  at  the  root  of  the  case. 
There  is  no  return  at  all,  for  a  parol  return  is  no  return.  The  Act 
of  1810  directs  the  constable  to  make  such  return  as  the  justice 
may  deem  sufficient.  It  is  not  specified  what  the  return  shall  be, 
nor  does  it  expressly  direct  it  shall  be  in  writing ;  but  when  a 
statute  directs  anything  to  be  done,  particularly  a  judicial  pro- 
cess, it  must  be  done  in  writing,  and  in  that  respect  there  is  a 
difference  between  common  and  statute  law.  The  return  of  a 
sheriff  must  be  in  writing.  It  is  made  on  the  back  of  the  writ,  and 
the  form  of  it  is  particularly  prescribed.  Watson  on  Sheriff  68. 
And  why  then  there  should  be  a  difference  in  a  constable's  return, 
it  is  difficult  to  imagine ;  for  certainly,  there  is  as  much  necessity 
in  one  case  as  the  other.  Forms  are  useful  to  keep  inferior  as  well 
as  superior  officers  in  the  sphere  of  their  duty.  I  will  not  say, 
that  the  constable  would  be  fixed  for  the  money  if  the  returnTiad 
been  entered  on  the  docket  of  the  justice,  although  it  would  be 
better  to  make  it  on  the  back  of  the  execution.  We  are  compelled 
to  make  great  allowances  for  the  unskilfulness  of  magistrates  and 
other  inferior  officers,  but  it  is  going  to  an  unreasonable  length  to 
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hold,  that  judicial  proceedings  may  rest  in  the  memory  of  witnesses. 
Where  are  we  to  stop  ?  If  this  be  allowed,  we  shall  next  hear  of 
the  judgment,  nay,  all  the  proof  of  the  suit,  from  the  summons  to 
the  execution,  being  proved  by  parol.  Uncertainty,  fraud  and 
glaring  injustice,  will  be  the  inevitable  results  of  such  laxity  in  the 
practice.  This  case  is  an  instance  in  point.  On  an  inspection  of 
the  record  of  the  justice,  it  clearly  appeared  that  the  constable 
was  fixed  for  the  money.  Under  this  belief,  the  plaintiff  sues  out 
the  constable's  bond,  and  on  the  trial  he  is  met  by  parol  proof 
from  the  mouth  of  the  justice,  which  removes  all  difficulty,  and 
makes  that  good,  which  before  was  bad ;  and  thus,  the  plaintiff 
not  only  loses  his  money,  but  is  mulcted  in  the  costs;  and  this  he 
cannot  avoid,  unless  before  suit  he  makes  application  to  the  justice 
to  ascertain  whether  his  record  contained  the  truth,  and  the  whole 
truth.  If  an  error  was  committed,  whose  fault  was  it  ?  Certainly, 
not  the  plaintiff's,  but  it  was  the  fault  of  the  constable,  or  justice, 
or  both.  It  is  an  overwhelming  consideration  with  me,  adverse  to 
the  admission  of  such  evidence  to  control  a  record,  that  it  opens  a 
wide  door  to  perjury  and  fraud.  It  will  be  difficult  to  keep  con- 
stables within  the  line  of  their  duty,  if  they  are  permitted  to 
escape  from  the  consequences  of  this  neglect  on  such  easy  terms. 
The  path  of  duty  is  plain,  and  if  they  do  not  choose  to  follow  it, 
on  them  be  the  consequences.  Something  is  due  to  the  rights  of 
creditors  as  well  as  debtors.  Nay,  it  is  to  the  advantage  of  all,  to 
respect  the  rights  of  all. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Herring  against  Adams. 

One  sued  before  a  justice  of  the  peace  must  set-off  any  claim  not  exceeding 
$100,  which  he  may  have  against  the  plaintiff,  or  be  for  ever  barred  from  its 
recovery  elsewhere. 

Money  collected  upon  an  execution  by  a  constable,  cannot  be  recovered  back 
again  from  the  officer  upon  the  allegation  of  its  having  been  paid  a  second  time. 

ERROR  to  Berks  county. 

Hoffman,  for  plaintiff  in  error. 
Barr,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
KENNEDY,  J.  —  This  action  was  instituted  by  the  defendant  in 
error  against  the  plaintiff  in  error,  originally  before  a  justice  of  the 
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peace,  on  the  13th  of  June  1838,  to  recover  back  §18  paid  by  the 
defendant  in  error  to  the  plaintiff  in  error  on  the  15th  of  December 
1835,  and  the  further  sum  of  $5.75,  paid  by  the  same  to  the  same 
on  the  15th  of  January  1836;  both  sums  paid  to  the  plaintiff  in 
error  as  a  constable,  upon  an  execution  which  he  had  in  his  hands 
in  full  force  against  the  defendant  in  error,  at  the  suit  of  a  Henry 
Kohler.  These  two  sums  are  said  to  have  been  paid  in  discharge 
of  the  costs  marked  on  the  execution,  there  being  some  understand- 
ing that  the  debt  marked  on  it  should  not  be  collected  until  a  fur- 
ther order  from  Kohler.  This  suit,  while  pending  before  the 
justice,  was  referred  to  arbitrators,  who  made  an  award  in  favour 
of  Adams,  the  plaintiff,  against  Herring,  for  a  certain  sum  of 
money,  upon  which  the  justice  rendered  a  judgment  against 
Herring.  From  this  judgment  Herring  appealed  to  the  next 
Court  of  Common  Pleas  to  be  holden  in  and  for  Berks  county. 
On  the  trial  of  the  cause  in  the  Court  of  Common  Pleas,  in  addition 
to  the  moneys  mentioned  above  as  paid  by  Adams  to  Herring,  it 
appeared  that  Adams,  some  time  afterwards,  paid  830  to  a  Jesse 
Miller,  another  constable,  who  had  a  second  execution  upon  the 
same  judgment  for  the  debt  against  Adams  ;  that  these  $30  were 
paid  over  by  Miller  to  Herring,  who  claimed  the  same,  and  that 
Miller,  at  the  same  time,  took  a  promissory  note  of  Herring  for  $15, 
to  be  refunded  in  case  he  (Herring)  were  not  entitled  to  the  money. 
Herring,  by  way  of  defence,  showed  that  on  the  9th  of  January 
1838,  five  months  and  upwards  before  this  suit  was  commenced, 
he  instituted  a  suit  against  Adams,  before  a  justice  of  the  peace, 
to  recover  moneys  which  he  had  paid  and  advanced  for  him,  in 
which  he  recovered  a  judgment  against  Adams  on  the  4th  of  Au- 
gust 1840,  for  $48.55,  besides  costs  of  suit,  which  judgment  had 
become  final  and  remained  in  full  force. 

These  facts  and  circumstances  would  seem  to  have  been  the 
most,  if  not  all  that  were  shown  on  the  trial.  The  defendant, 
Herring,  contended  that  the  claim  for  which  Adams  sued  in  this 
action,  if  it  existed  at  all,  existed  before  and  at  the  time  he  (Her- 
ring) sued  Adams  and  recovered  the  judgment  against  him  for  the 
$48.55,  and  that  Adams  not  having  set  up  his  claim  made  here  as 
a  set-off,  or  by  way  of  defalcation  there,  was  precluded  by  the 
Act  of  Assembly  of  1810  from  recovering  it  in  this  action.  The 
court,  however,  thought  otherwise,  and  accordingly  instructed  the 
jury  that  Adams  was  not  barred  on  that  ground  from  recovering 
in  this  action.  This  instruction,  as  it  appears  to  us  from  the  facts, 
was  clearly  erroneous ;  for  the  Act  of  Assembly  is  imperative  upon 
a  defendant  who  is  sued  before  an  alderman  or  a  justice  of  the 
peace,  for  a  debt  or  demand  founded  on  a  contract,  that  if  he  has 
one  of  a  like  nature  against  the  plaintiff,  not  exceeding  in  amount 
8100,  he  shall  defalk  or  set  it  off,  or  otherwise  be  precluded  for 
ever  afterwards  from  recovering  it. 

But  from  the  facts  of  the  case  as  they  are  disclosed  to  us,  we 
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also  think  that  the  court  erred  in  not  instructing  the  jury  that  the 
plaintiff  below  was  not  entitled  to  recover  because  the  money 
which  he  sought  to  recover  back  of  the  defendant,  Herring,  was 
paid  and  received  under  the  authority  of  law,  that  is,  upon  an 
execution  regularly  sued  out  and  directed  to  Herring  as  constable, 
upon  a  judgment  duly  obtained  against  Adams,  which  has  never 
been  vacated  or  reversed.  It  is  clear  that  money  thus  paid  cannot 
be  recovered  back  even  from  the  plaintiff  in  the  execution  and 
judgment,  to  whom  it  has  been  paid  over,  and  much  less,  if  possi- 
ble, from  the  officer. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Mifflin  against  The  Commonwealth. 

A  confederacy  to  assist  a  female  infant  to  escape  from  her  father's  control,  with 
a  view  to  marry  her  against  his  will,  is  indictable  as  a  conspiracy  at  the  common 
law. 

ERROR  to  the  Quarter  Sessions  of  Cumberland  county. 

Joseph  Mifflin,  Robert  C.  Hays  and  David  H.  Culbertson,  were 
indicted  for  having  conspired  to  effect  the  escape  of  Jane  M.  Nevin, 
an  infant,  and  for  having,  in  pursuance  of  such  conspiracy,  actu- 
ally assisted  her  to  escape  in  the  night,  with  a  view  to  her  mar-r 
riage  with  Charles  M.  Reynolds.  A  motion  in  arrest  of  judgment, 
on  the  ground  that  the  matters  charged  were  not  indictable,  was 
overruled,  and  the  indictment  was  removed  to  this  court. 

Biddle  and  Watts,  for  the  plaintiffs  in  error,  argued  that  the 
offence  was  not  indictable ;  that  neither  the  design  of  the  parties, 
the  object  effected,  nor  the  means  employed,  were  criminal ;  which 
is  essential  to  constitute  crime.  They  cited  13  East  228  ;  Leach's 
Crim.  Law  382  ;  Arch.  Crim.  Law  145, 507  ;  2  Yeates  114  ;  2  Stra. 
937 ;  1  Jour.  Jurisp.  229  ;  6  Watts  519  ;  2  Rev.  Stat.  of  New  York  576. 

Graham  and  Alexander,  contra,  contended  that  the  offence 
charged  was  indictable  ;  and  cited  2  Camp.  372  ;  1  Lev.  62 ;  2  Mass. 
Rep.  329  ;  5  Har.  <$*  Johns.  317  ;  2  Russ.  on  Crimes  567;  1  Salk. 
174;  3  Chitt.  Cr.  Law  1143;  2  Lord  Ray.  1167;  18  Eng.  Com. 
Law  205  ;  4  Wend.  229  ;  3  Serg.  <$•  Rawle  224. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON,  C.  J.  —  The  law  of  conspiracy  is  certainly  in  a  very 
unsettled  state.     The  decisions  have  gone  on  no  distinctive  prin- 

v.  — 2o* 
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ciple;  nor  are  they  always  consistent.  It  is  settled,  however,  that 
there  are  acts  which,  though  innocent  when  done  by  an  individual, 
are  criminal  when  done  in  concert;  but  they  are  not  very  satisfac- 
torily defined.  Mr  Russel  has  attempted  to  arrange  them  under 
particular  heads  in  his  Treatise  on  Crimes,  (Vol.  2.  p.  553),  two 
of  which — confederacies  to  do  a  private  wrong,  and  confederacies 
to  do  a  public  mischief — seem  to  comprise  the  case  under  conside- 
ration ;  for  nothing  can  be  more  grievous  to  the  party,  or  of  worse 
example  to  the  public,  than  to  steal  away  a  man's  daughter  from 
his  nurture  and  admonition.  But  it  is  said  by  Mr  East,  in  his 
Pleas  of  the  Crown,  (Ch.  11,  §  9),  that  however  grievous  it  may 
be,  he  has  found  no  instance  of  an  indictment  for  marrying  an 
infant  against  the  father's  consent ;  and  that  the  cases  which  con- 
tain dicta  to  the  contrary  do  not  warrant  the  assertion  to  a  gene- 
ral extent.  As  regards  the  abstract  principle,  he  is  undoubtedly 
correct.  The  King  v.  Moor,  (2  Mod.  130),  where  it  was  said  that 
the  taking  away  of  a  young  maid,  which  is  punishable  by  the  4 
and  5  Phil,  and  Mary,  c.  38,  is  an  offence  also  at  the  common  law, 
is  contradicted  by  The  King  v.  Marriot,  (4  Mod.  145).  But  though 
a  clandestine  or  runaway  marriage  is  not  indictable  at  common 
law,  where  it  has  been  procured  by  the  unassisted  artifice  of  the 
husband,  the  cases  abundantly  show  it  to  be  otherwise  when  it 
has  been  procured  by  confederacy.  The  King  v.  Twistleton,  (1  Lev. 
257,  S.  C.  1  Sid.  387),  was  an  information  against  confederates, 
who  had  induced  a  daughter  to  elope  from  her  father's  house,  and 
marry  one  of  the  defendants ;  and  exceptions  being  taken  to  the 
information  after  conviction,  all  the  Judges  agreed  that  the  act 
was  punishable  by  fine  and  imprisonment  at  the  common  law. 
The  King  and  Queen  v.  Thorpe,  (5  Mod.  221),  was  also  an  infor- 
mation for  conspiracy  to  seduce  a  son  and  heir  under  the  age  of 
eighteen,  "  and  carry  him  out  of  the  custody,  counsel  and  govern- 
ment of  his  father,"  with  design  to  marry  him  to  a  woman  of  ill 
fame;  and  the  court  said  "It  is  a  misfortune  that  the  marriage 
is  good ;  it  is  true,  it  is  lawful  to  marry,  but  if  it  is  obtained  by 
unlawful  means,  it  is  an  offence.  The  question  is,  whether  a 
father  has  not  the  guardianship  of  his  son  and  heir  till  the  age  of 
twenty-one,  as  he  had  it  when  there  was  tenure  by  knight's  ser- 
vice ;  for  the  father  has  an  original  title  vested  in  him  by  nature, 
that  he  might  have  an  action  against  the  lord  quarefilium  etJicere- 
dem  suum  rapuit."  Surely  he  has  the  same  natural  title  to  the 
guardianship  of  his  infant  daughter.  These  two  cases  are  in  point, 
and  uncontradicted. 

That  the  law  esteems  the  stealing  of  a  daughter  to  be  a  public 
mischief,  is  further  shown  by  The  King  v.  Pigot,  (12  Mod.  516),  in 
which  the  defendant  was  convicted  of  a  misdemeanor  in  forcibly 
attempting  to  carry  away  a  Mrs  Hescot.  "Surely,"  said  Lord 
HOLT,  "  this  concerns  all  the  people  of  England  who  would  dispose 
of  their  children  well."  But  other  provisions  of  the  law  show  the 
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same  thing.  For  the  seduction  of  a  daughter,  an  action  lies  osten- 
sibly to  compensate  the  loss  of  her  service,  but  actually  to  punish 
her  seducer,  the  pecuniary  loss  never  being  taken  as  the  measure 
of  the  damages ;  and  the  father's  admonitory  right  to  concern  him- 
self in  the  affair  of  his  daughter's  marriage,  is  protected  by  a  sta- 
tute indicative  of  the  public  tone,  which  imposes  a  penalty  on  a 
magistrate  or  minister  for  marrying  a  minor  or  an  apprentice 
without  the  parent's  or  the  master's  consent.  The  penalty  is 
indeed  given  to  the  party  grieved ;  but  evidently  to  correct  the 
offender  rather  than  to  compensate  the  sufferer.  Thus  we  see  how 
sacred  a  thing,  in  the  sight  of  the  law,  is  a  father's  right  to  settle 
his  daughter  in  marriage.  And  it  is  a  right  which  is  deeply 
seated,  not  only  in  the  law  of  nature,  but  in  the  public  welfare. 
The  separation  of  the  human  race  into  families  is  universal ;  and 
the  care  of  the  offspring  for  moral  culture,  as  well  as  preparation 
for  settlement  in  the  world,  continues  till  the  expiration  of  the 
time  assigned  by  the  law  as  the  period  of  infancy.  This  natural 
institution  is  not  only  the  root  of  all  our  virtue  and  happiness,  but 
the  foundation  of  everything  like  government,  whether  patri- 
archal or  political.  "  The  laws  of  education,"  says  Montesquieu, 
(Spirit  of  Laws,  Vol.  1,  b.  2,  ch.  5),  "  are  the  first  impressions  we 
receive ;  and  as  they  prepare  us  for  civil  life,  each  particular 
family  ought  to  be  governed  pursuant  to  the  plan  of  the  great 
family  which  comprehends  them  all."  It  would  be  difficult  per- 
haps to  construct  a  patriarchal  government  on  the  model  of  a 
federate  democracy;  but  the  argument  that  the  moral  government 
of  the  separate  families  which  compose  a  nation,  is  the  foundation 
of  its  municipal  government,  is  not  the  less  just.  It  proves,  too, 
that  parental  authority,  which  is  respected  even  by  savages,  is 
not  to  be  contemned,  without  introducing  disorder  into  civilized1 
communities  ;  and  that  the  seduction  of  a  daughter  from  her 
family  allegiance  is  not  a  mere  civil  injury,  which  does  not  involve 
the  welfare  of  society.  Yet  such  is  the  argument  on  the  part  of 
the  defendants,  founded,  for  the  most  part,  on  The  King  v.  Turner, 
(13  East  231),  which,  to  say  the  least  of  it,  is  an  odd  case.  Con- 
federates, armed  with  clubs  to  beat  down  opposition,  entered  a 
man's  preserve  in  the  night  to  take  and  carry  away  his  hares ; 
and  Lord  ELLENBOROUGH  called  this  "an  agreement  to  go  and 
sport  on  another's  ground ;"  in  other  words,  "  to  commit  a  civil 
trespass  !"  It  would  be  a  curious  thing  to  know  what  he  would 
have  called  an  agreement  to  steal  a  man's  pigs,  or  to  rob  his  hen- 
roost. In  its  mildest  aspect,  the  entry  into  the  preserve  with 
bludgeons  was  a  riot,  which,  it  appears  by  a  note  in  the  second 
volume  of  Mr  Chitty's  Criminal  Law,  page  506,  may  be  a  subject 
of  conspiracy. 

But  whatever  may  be  said  of  The  King  v.  Turner,  there  are 
certainly  other  cases  of  the  same  stamp.  In  Rexv.  Pywell,  (1  Stark. 
Rep.  402),  a  confederacy  to  cheat  in  the  sale  of  a  horse,  was  held 
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to  be  innocent ;  and  in  The  State  \.  Dickey,  (4  Hahtead  293),  it 
was  held  that  a  civil  injury,  which  is  not  indictable  when  com- 
mitted by  an  individual,  does  not  contract  the  quality  of  guilt  by 
being  the  act  of  a  confederacy.  But  the  contrary  was  held  in 
The  State  v.  Buchanan,  (5  Ear.  fy  J.  317),  and  in  The  King  v. 
Stralton,  (1  Camp.  549),  a  confederacy  to  deprive  the  secretary  of 
a  trading  company  of  his  office,  was  held  not  to  be  indictable  only 
because  the  company  was  illegal.  These  discrepancies  show  the 
want  of  a  test  for  doubtful  cases ;  but  there  are  cases  of  such 
transcendental  wrong  and  outrage,  as  leave  no  doubt  of  their 
character ;  and  a  confederacy  to  steal  a  daughter  is  not  the  least 
of  them.  It  is  a  denial  or  contempt  of  the  father's  right  to  counsel 
and  advise;  and  it  is  only  less  atrocious  than  the  conspiracy  in 
The  King  v.  Grey,  (3  St.  Tr.  519),  and  that  in  The  King  v.  Dela- 
val,  (3  Burr.  1437),  to  ruin  a  virgin  by  enticing  her  to  desert  her 
father's  protection,  and  live  in  a  state  of  concubinage.  A  marriage 
at  twelve,  which  is  valid  for  the  sake  of  the  issue,  would  be  scarce 
less  brutal  or  offensive  to  the  feelings  of  the  family;  and  why,  but 
to  protect  the  feelings  of  relatives,  was  a  combination  to  take  up 
dead  bodies,  for  scientific  purposes,  which  is  not  essentially  im- 
moral, held  to  be  indictable  in  Rex  v.  Lynn  ?  (2  T.  R.  733).  But 
if  it  would  be  indictable  to  procure  the  elopement  of  a  girl  who 
had  just  attained  the  age  of  consent,  at  what  other  age  within  the 
period  of  infancy  would  such  an  act  be  innocent;  and  how  would 
the  law  discriminate  ?  It  is  true  that  Mr  Justice  BULLER  was  of 
opinion,  in  Rex  v.  Fowler,  (2  East's  P.  C.  ch.  11,  §  11),  that  as  the 
act  of  marriage  is  lawful  in  itself,  a  combination  to  procure  it  can 
become  criminal  only  by  the  use  of  undue  means;  but  the  parties, 
in  that  case,  were  sui  juris,  and  he  left  the  question,  what  is  undue 
means,  an  open  one.  If  the  subject  of  the  present  indictment  is  no 
more  than  a  private  wrong,  it  must  pass  entirely  without  rebuke ; 
for  it  would  be  easier  to  find  a  precedent  for  a  criminal  corrective 
of  it,  than  a  civil  one.  But  even  a  private  injury,  such  as  hissing 
an  actor,  or  impoverishing  a  man,  becomes  a  public  wrong  when 
done  in  concert;  and  this  was  certainly  so. 

Even  had  the  precedents  not  reached  the  case  before  us,  there 
would  be  no  reason  why  the  law  of  conspiracy  should  stop  short 
of  it  now,  considering  the  smallness  of  the  point  from  which  it 
started,  and  the  degree  of  its  subsequent  expansion.  In  Lord 
COKE'S  day  it  was  limited  to  "  a  consultation  and  agreement 
between  two  or  more,  to  appeal  or  indict  a  person  falsely  and 
maliciously  ;"  3  Inst.  143  ;  since  when,  it  has  spread  itself  over  the 
whole  surface  of  mischievous  combination.  I  am  not  one  of  those 
who  fear  that  the  catalogue  of  crimes  will  be  unduly  enlarged  by 
its  progress,  seeing,  as  I  do,  that  it  is  never  invoked  except  as  a 
corrective  of  disorder  which  would  else  be  without  one,  and  as  a 
curb  to  the  immoderate  power  to  do  mischief  which  is  gained  by 
a  combination  of  the  means.  It  is  true,  that  there  is  no  recent 
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precedent  of  an  indictment  like  the  present ;  but  had  not  the  3  H. 
7,  c.  2,  and  the  39  Eliz.  c.  9,  provided  a  more  energetic  remedy 
for  the  offence,  common  law  precedents  of  indictments  for  it  would 
have  abounded.  But  were  we  without  even  the  semblance  of  a 
precedent,  we  could  not  hesitate  to  pronounce  the  act  of  which  the 
defendants  have  been  convicted,  a  common  law  offence. 

Judgment  affirmed. 


Bayard  against  Inglis. 

The  Act  of  1815  on  the  subject  of  the  sale  of  unseated  lands,  does  not  repeal 
the  3d  section  of  the  Act  of  1804:  so  that  a  purchaser  at  treasurer's  sale  who 
enters  into  the  actual  possession  of  the  land  and  continues  it  for  five  years,  mak- 
ing improvements,  cannot  be  disturbed  by  the  former  owner  or  any  one  claiming 
under  him. 

Two  tracts  of  unseated  land  having  been  assessed  in  the  name  of  the  same 
owner,  but  for  different  amounts  of  tax,  the  one  upon  which  the  greater  amount 
was  assessed,  was  sold  by  the  treasurer  for  the  lesser  amount,  and  the  surplus 
bond  regulated  accordingly :  Held  that  this  was  an  irregularity  which  did  not 
vitiate  the  purchaser's  title. 

The  fact,  that  the  purchaser  of  unseated  land  did  not  give  a  bond  for  the  sur- 
plus at  the  time  of  the  sale  and  execution  of  the  deed  to  him,  does  not  vitiate  the 
title,  if  it  appear  that  the  bond  was  executed  and  delivered  to  the  treasurer  during 
the  two  years  while  the  title  remained  inchoate  and  subject  to  redemption :  nor 
does  it  affect  the  title  that  the  bond  was  not  filed  in  the  prothonotary's  office. 

In  an  ejectment  for  unseated  land  sold  by  the  treasurer  for  taxes,  where  the 
defendant  claims  to  recover  for  improvements,  the  jury  cannot  take  into  the  account 
the  mesne  profits  of  the  land,  unless  they  be  claimed  in  the  plaintiff's  declaration : 
and  this  is  the  proper  practice  in  all  such  cases. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

Sophia  Inglis  and  others,  the  widow  and  heirs  at  law  of  George 
Cooper,  deceased,  against  Franklin  Wright  and  Henry  M.  Bay- 
ard. This  was  an  action  of  ejectment,  in  which  both  parties 
claimed  under  George  Cooper,  in  whom  the  original  title  was. 
The  plaintiffs  having  given  this  title  in  evidence,  the  defendants 
relied  upon  the  evidence  of  an  assessment  and  sale  of  the  land  in 
the  name  of  George  Cooper  for  taxes,  made  to  Samuel  Shoch,  Esq., 
who  sold  to  Alexander  Cardon,  from  whom  they  purchased. 

The  plaintiffs'  objections  to  this  title  arose  out  of  these  facts : — 
There  were  two  tracts  of  land  assessed  in  the  name  of  George 
Cooper,  one  for  taxes  amounting  to  $2.34,  and  the  other  amount- 
ing to  $15.52.  In  transferring  them  from  the  assessment  books  to 
the  sale  book  of  the  treasurer,  the  amounts  were  transposed,  so 
that  the  land  in  dispute,  which  had  been  assessed  with  $15.52,  was 
v.  — 59 
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sold  for  the  taxes  of  $2.34 ;  the  amount  bid  was  $6,  and  the  sur- 
plus, after  adding  $2.87  of  costs,  was  79  cents,  for  which  the  pur- 
chaser gave  his  bond.  It  also  appeared,  that  the  sale  was  made 
on  the  16th  June  1824,  the  deed  executed  and  acknowledged  23d 
August  1824,  the  surplus  bond  was  dated  the  25th  May  1826,  and 
was  produced  in  court  by  the  treasurer,  never  having  been  filed 
in  the  prothonotary's  office.  And  the  treasurer  testified,  that  he 
never  filed  the  bonds  he  took,  and  as  to  this  one,  he  asked  Mr 
Shoch,  the  purchaser,  whether  he  should  file  it,  and  he  replied, 
that  it  was  not  worth  while.  On  the  4th  May  1829,  Samuel 
Shoch,  Esq.,  conveyed  to  Alexander  Cardon,  who  in  1833  went 
into  actual  possession  of  the  land  and  made  valuable  improvements 
upon  it  to  the  value  of  $1020.  It  was  sold  as  his  property  by  the 
sheriff  to  the  present  defendants. 

The  positions  then  taken  by  the  defendants  were:  1.  That  by 
virtue  of  the  3d  section  of  the  Act  of  1804,  the  actual  possession 
of  the  land  by  the  purchaser  under  the  treasurer's  deed  for  five 
years,  gave  him  an  indefeasible  title.  2.  That  if  the  plaintiffs  were 
entitled  to  recover,  the  defendants  should  be  allowed  for  the  value 
of  their  improvements. 

To  this  the  plaintiffs  replied:  1.  That  the  Act  of  1804  was 
repealed  by  the  Act  of  1815,  and  therefore,  the  limitation  con- 
tained in  the  3d  section  could  not  avail  the  defendants.  2.  That 
the  sale  by  the  treasurer  was  void,  because  it  was  not  sold  for  a 
tax  actually  assessed  upon  the  land: — because  a  surplus  bond  was 
not  given  at  the  time  the  treasurer's  title  was  made:  —  and, 
because,  at  the  instance  and  request  of  the  purchaser,  it  was  never 
filed,  as  the  law  requires.  3.  That  although  the  defendants  may 
be  entitled  to  an  allowance  for  the  value  of  their  improvements, 
yet  the  plaintiffs  were  entitled  to  credit  for  the  mesne  profits  of 
the  land  while  in  the  defendants'  possession. 

The  court  below  instructed  the  jury,  that  the  treasurer's  sale 
of  the  land  in  dispute  for  the  payment  of  a  tax  which  had  not  been 
assessed  upon  it,  but  upon  another,  was  fatal  to  the  defendants' 
title ;  and  that  they  were  not  protected  by  the  limitation  contained 
in  the  3d  section  of  the  Act  of  1804.  That  if  the  title  were  other- 
wise good,  it  would  not  be  affected  by  the  time  at  which  it  was 
given,  nor  by  the  fact  that  it  was  not  filed :  that  the  defendants 
were  entitled  to  an  allowance  for  the  value  of  their  improvements 
without  regard  to  the  mesne  profits  of  the  land,  which  must  be  the 
subject  of  consideration  in  another  action  between  the  parties. 
The  jury  found  a  verdict  for  the  plaintiffs,  and  fixed  the  value  of 
the  improvements  at  $1020.  The  plaintiffs  and  defendants  each 
excepted  to  this  opinion,  and  each  sued  out  a  writ  of  error. 

M'Cormick  and  Foster,  for  defendants  below,  argued,  that  the 
transposition  of  the  amounts  of  the  taxes  was  but  an  accidental 
irregularity  occasioned  by  the  negligence  of  the  clerk :  that  the 
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original  assessment  was  perfect,  and  that  the  plaintiffs  could  not 
in  the  face  of  the  curative  Act  of  1815,  avail  themselves  of  this 
irregularity,  when  the  sale  was  occasioned  by  their  default  in  not 
paying  their  dues  to  the  county ;  and  that  the  limitation  contained 
in  the  3d  section  of  the  Act  of  1804,  was  a  perfect  protection  after 
the  lapse  of  five  years ;  and  on  this  point  cited  3  Watts  fy  Serg. 
510;  4  Watts  $  Serg.  167,  218. 

M'Clure,  for  plaintiffs  below,  argued,  that  it  was  essential  to 
the  validity  of  a  treasurer's  title,  that  the  land  should  have  been 
sold  for  a  tax  previously  assessed  upon  the  land,  either  regularly 
or  irregularly ;  but  here  it  is  conceded,  that  this  land  was  sold  for 
a  tax  which  had  been  assessed  upon  an  entirely  different  tract  of 
land.  The  land  was  sold  for  86,  when  the  taxes  actually  due 
amounted  to  $15.52;  and  thus,  the  owner  is  deprived  of  his  land, 
and  the  tax  actually  due  upon  it  remains  unpaid.  The  treasurer 
had  no  right  to  sell  the  land  for  a  sum  less  than  the  actual  amount 
of  taxes  and  costs  due  upon  it.  Nor  were  the  defendants  entitled 
to  an  allowance  for  improvements.  2  Watts  4*  Serg.  107,  240  ;  4 
Watts  $  Serg.  36 ;  6  Watts  435. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  Act  of  1815,  on  the  subject  of  the  sale  of 
unseated  lands  for  payment  of  taxes,  does  not  repeal  the  Act  of 
1804,  but  only  so  much  as  is  altered  or  supplied.  It  is  held,  there- 
fore, that  the  limitation  of  five  years,  contained  in  the  3d  section 
of  the  Act  of  1804,  is  in  full  force.  Ash  v.  Ashton,  (3  Watts  fy 
Serg.  510) ;  M'Call  v.  Himebaugh,  (4  Watts  fy  Serg.  168).  And 
this  is  conclusive  in  a  main  point  against  the  plaintiffs  in  this 
ejectment.  The  defendants  claim  under  Samuel  Shoch,  who  pur- 
chased the  property  at  a  sale  for  taxes  the  16th  of  June  1824,  and 
a  deed  therefor  by  the  treasurer  the  23d  of  August  1824,  duly 
acknowledged.  After  the  purchase  from  Shoch,  the  defendants 
went  into  possession,  made  valuable  improvements  on  the  property, 
and  have  been  in  the  undisturbed  possession  upwards  of  five  years. 
This,  then,  under  the  construction  given  to  the  Acts  of  1804  and 
1815,  in  the  cases  cited,  validates  the  defendants'  title,  so  that  it 
cannot  be  disturbed  by  the  former  owner  or  any  person  claiming 
under  him.  Several  objections  are  taken  to  the  treasurer's  sale, 
which  amount  to  an  irregularity  merely,  and  consequently  come 
within  the  curative  provisions  of  the  Act  of  1815.  George  Cooper 
was  the  owner  of  two  tracts  of  land,  one  of  which  was  assessed  at 
the  rate  of  $2.34,  the  other  at  $15.52.  By  a  mistake  of  the  county 
officers,  the  tract  now  in  dispute,  which  was  assessed  for  the  larger 
sum,  was  sold  for  the  payment  of  the  small  tax.  This  is  certainly 
irregular,  but  it  will  not  avoid  the  sale  altogether.  The  land  was 
duly  assessed,  and  the  effect  of  the  sale  for  the  wrong  tax  will  be, 
as  is  just,  that  the  county,  whose  officers  have  made  the  mistake. 
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will  lose  the  tax.  There  is  no  good  reason  why  the  purchaser 
should  suffer  for  their  negligence,  nor  is  there  any  injury  done  to 
the  owner,  who  is  in  default  by  neglecting  to  pay  the  taxes  for 
which  the  land  was  assessed.  We  see  no  error  in  the  charge,  in 
relation  to  the  surplus  bond.  The  bond  given  by  the  purchaser 
for  the  surplus  was  not  executed  until  the  25th  of  May  1826.  The 
sale  took  place  on  the  16th  of  June  1824,  but  the  sale  was  inchoate 
for  two  years  according  to  the  Act,  and  within  that  time,  the  pur- 
chaser gave  the  treasurer  the  bond.  And  this  was  sufficient;  for 
although  the  treasurer  says,  that  he  never  put  the  bond  in  the  pro- 
thonotary's  office,  that  he  asked  Samuel  Shoch,  the  purchaser, 
about  it,  who  said  it  was  not  worth  while  to  do  it,  this  will  not 
vitiate  the  sale.  No  injury  appears  to  have  been  done  to  the  owner 
in  delaying  to  give  the  bond,  or  afterwards,  by  neglecting  to  file 
it.  We  think  the  title  of  a  purchaser  ought  not  to  be  defeated, 
except  for  more  substantial  reasons. 

The  question,  whether,  in  estimating  the  value  of  the  improve- 
ments, you  can  take  into  view  the  mesne  profits,  is  one  of  very 
little  practical  importance,  as  the  plaintiff  may,  if  he  chooses,  by 
giving  the  proper  notice,  recover  the  mesne  profits  in  the  ejectment, 
and  whether  they  are  considered  in  connection  with  the  value  of 
the  improvements  or  separately,  and  so  found,  matters  but  little. 
The  latter  would,  undoubtedly,  be  the  correct  practice,  as  it 
would  remove  all  doubt  in  future,  whether  the  jury  had  passed  on 
the  question  of  mesne  profits.  When  no  notice  is  given  of  an  inten- 
tion to  claim  the  mesne  profits  in  the  ejectment,  I  am  inclined  to 
believe,  that  they  cannot  be  taken  into  the  account  in  that  action. 
It  is  to  be  observed,  that  the  plaintiffs  and  defendants  have  each 
taken  a  writ  of  error.  The  reversal  of  the  judgment  in  the  writ 
of  error  taken  by  the  defendants,  disposes  of  the  whole  case. 

Judgment  reversed. 


M'Fadden  against  Hunt. 

vo  / 

A  bill  in  chancery,  or  an  action  of  account  render,  is  the  only  remedy  by  which 
one  partner  can  recover  the  amount  due  to  him  by  the  firm  ;  but  there  can  be  no 
recovery  in  any  form  of  action  in  which  one  of  the  firm  is  both  plaintiff  and  de- 
fendant. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 
This  case  is  fully  stated  in  the  opinion  of  the  court. 

Rawn,  in  support  of  the  action,  cited  1  Binn.  191 ;  Col.  on  Part. 
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151 ;  1  Vent.  40;  1  Wash.  C.  C.  435;  6  Serg.  $  Rawle  333;  9 
Serg.  $  Rawle  241 ;  1  Halst.  434 ;  3  Pick.  420 ;  15  Mass.  121 ;  6 
Pick.  179  ;  4  Watts  $  Serg.  14 ;  2  Term  Rep.  479 ;  2  fFAar*.  40. 

M'Cormick,  contra,  cited  Act  of  13th  October  1840,  sees.  18,  19, 
giving  chancery  powers  to  settle  partnership  accounts  :  17  Johns. 
80;  14  Johns.  318;  1  Wend.  532;  1  Hall  180;  2  Term  Rep.  179; 
Gow  on  Part.  74,  88;  1  Story's  Eq.  15,  30;  7  Watts  300. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  is  an  action  of  assumpsit  by  the  plaintiff  in 
error  against  Wm.  B.  &  T.  Hunt,  John  Dougherty,  J.  D.  Davis 
and  John  MTadden,  (the  plaintiif  himself),  late  partners,  trading 
under  the  firm  of  the  "  Pittsburg  and  Philadelphia  Reliance  Trans- 
portation Company,"  to  recover  the  sum  of  $14,265.52,  a  balance 
alleged  by  the  plaintiff  to  be  due  to  him,  upon  a  settlement  made 
with  the  company  on  the  23d  of  February  1839.  The  plaintiff,  for 
the  purpose  of  maintaining  his  action,  gave  in  evidence  a  writing 
of  the  following  purport :  "  We,  the  subscribers,  late  partners  in 
the  year  1836,  trading  under  the  name  and  firm  of  the  Pittsburg 
and  Philadelphia  Reliance  Transportation  Company,  having  on  the 
12th  of  February  1839  assembled  at  Harrisburg  for  the  purpose 
of  making  a  final  settlement  of  our  business,  and  having  examined 
all  our  books  kept  at  the  different  shipping  points,  viz.,  Philadel- 
phia, Columbia,  Hollidaysburg,  Johnstown  and  Pittsburg;  and 
having  settled  all  their  books  this  23d  day  of  February  1839,  do 
find  them  to  stand  as  follows,  viz. :  The  said  Reliance  Transport- 
ation Company  owes  to  John  M'Fadden  $14,265.52.  To  meet 
this  debt,  the  company  possess  the  following  resources,  viz. : 

Due  by  the  Reliance  Transportation  Company  of  1835, $5056.47 

John  Bennet,  judgment  due  12th  September  1839, 1453.78 

Wm.  B.&T.  Hunt, 1298.22 

Charles  O'Friel,  book  account, 174.38 

O'Friel's  draft  on  West  Philadelphia  Rail-road  Company,  of 
the  8th  December  1836,  at  6  months,  now  in  the  hands  of 

H.  M.  Watts,  Esq.,  Philadelphia,  for  collection, 1300.00 

J.  M.  Crisswell, 135.00 

boat  John  Hancock,  supposed  about 500.00 

Thomas  Young,  of  Johnstown, 14.00 

"       Jennings  &  Craig, 226.16 

"       James  Entrekin, 51.65 

The  last  five  named  accounts  have  been  placed  in  the  hands  of  J.  Dougherty 
for  collection. 
Amount  of  balance  claimed  by  John  Dougherty  as  due  him  per  the  book  of  John 

Dougherty,  (in  dispute), $3091.53 

Amount  claimed  as  due  to  the  company  from  John  Dougherty,  as  per 
John  M'Fadden's  agent's  account  book,  (in  dispute), 2674.50 

It  is  agreed  that  the  foregoing  schedule  of  accounts  due  to  and 
from  the  Reliance  Transportation  Company  have  been  settled  and 
finally  disposed  of,  with  the  exception  of  the  two  entries  on  John 

v.  — 2p 
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Dougherty's  account,  one  of  which  is  included  in  a  charge  on  pages 
73  and  75  of  his  account,  December  14th  1836,  for  freighting  goods 
for  the  Reliance  Transportation  Company,  in  the  year  1836,  from 
and  to  Columbia  and  Hollidaysburg;  the  other  is  embraced  in  a 
credit  claimed  by  him,  entered  on  his  day-book,  page  196,  in  his 
account  of  $3000,  on  account  coal,  which  he  claims  as  his  indivi- 
dual transaction.  It  is  agreed  by  the  parties  that  these  two  items 
in  this  account,  viz.,  the  amount  which  may  be  found  due  him  for 
freighting  goods  in  the  year  1836,  be  the  same  greater  or  less  than 
therein  stated,  and  the  charge  for  coal  as  above  stated,  remain 
open  for  future  adjustment ;  John  Dougherty  claiming  these 
amounts,  and  the  other  parties  objecting  to  the  same.  It  is  under- 
stood these  claims  are  in  no  way  to  have  any  bearing  whatever 
upon  any  other  items  in  this  settlement.  Witness  our  hands,  this 
23d  of  February  1839. 

JOHN  M'FADDEN,  JOHN  DOUGHERTY, 

WM.  B.  &  T.  HUNT,          JOHN  D.  DAVIS, 

by  Thomas  Hunt.  by  his  att'y,  James  Davis. 
Upon  this  statement,  without  more,  the  plaintiff  rested  his  claim 
and  his  right  to  recover  in  this  action.  If  there  had  been  assets 
of  the  company  on  hand  sufficient  to  have  paid  the  814,265.52  due 
to  the  plaintiff  from  the  company,  and  likewise  to  have  paid  the 
sum  of  $3091.53  claimed  by  John  Dougherty,  another  member  of 
the  company,  and  the  statement  had  shown  that  the  assets  were 
of  sufficient  amount  to  have  paid  these  two  claims,  it  would  have 
been  nothing  but  fair  and  just  that  the  plaintiff  should  have  been 
paid ;  but  the  statement  would  rather  seem  to  show  the  contrary, 
that  is,  that  there  were  no  assets  on  hand  at  the  time,  out  of  which 
any  part  of  the  plaintiff's  claim  could  have  been  paid ;  that  all 
the  resources  of  the  company  consisted  of  outstanding  debts, 
amounting  only  to  $10,208.66,  none  of  which  appears  to  have  been 
susceptible  of  being  collected  immediately ;  yet  they  are  stated  to 
be  the  resources  which  the  company  possessed  to  meet  the  debt 
of  the  plaintiff  against  the  company.  Without  a  promise,  either 
express  or  implied,  by  the  company  to  pay  the  plaintiff's  claim,  his 
counsel  admit  that  he  cannot  recover.  It  is  not  pretended  that  any 
such  express  promise  appears  to  have  been  made ;  and  it  appears 
to  me  very  plain  that  none  can  be  implied  from  the  statement,  or 
anything  contained  in  it.  It,  on  the  contrary,  seems  to  negative 
every  idea  of  the  sort.  The  most  that  can  be  inferred  from  the 
statement  is,  that  the  company  were  willing  that  the  debts  men- 
tioned as  owing  to  them  should  be  applied,  when  collected,  towards 
the  payment  of  the  claim  of  the  plaintiff;  but  certainly  not  that 
they  would  themselves  pay  it,  without  regard  to  the  collection  of 
these  debts.  It  indeed  would  have  been  singularly  strange,  if  they 
had  done  so;  for  the  plaintiff  himself  being  one  of  the  four  persons 
of  whom  the  company  was  composed,  was  bound,  in  case  the  debts 
could  not  be  collected  in  whole  or  in  part,  to  bear  his  proper  pro- 
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portion  of  the  loss,  which  would  have  tended  necessarily  to  lessen 
his  claim.  Beside,  these  debts  appear  to  have  been  all  the  pro- 
perty and  funds  to  which  the  company  had  any  right  or  claim ; 
and  if  Dougherty  established  his  claim  of  upwards  of  $3000  against 
the  company,  the  funds,  supposing  them  to  be  all  made  available, 
would  fall  short  by  $7000  and  more  of  meeting  the  claims  of  the 
two  partners.  '  This  $7000  being  a  loss  arising  out  of  the  business 
of  the  partnership,  would  fall  equally  on  the  four  partners,  and  the 
plaintiff's  proportion  of  it  have  to  be  deducted  from  his  claim  ;  so 
that  there  is  no  ground  whatever  for  implying  such  a  promise  as 
the  counsel  of  the  plaintiff  contend  for.  , 

But  this  is  not  all ;  for  although  men  may  be  foolish  or  unwise 
enough  to  promise  almost  anything,  yet  the  law  will  not  raise  a 
promise  by  implication  that  it  cannot  enforce  a  performance  of,  or 
give  redress  for  the  injury  which  shall  be  sustained  by  reason  of 
its  being  broken.  The  promise  alleged  to  have  been  created  by 
implication  of  law  here,  is,  that  the  plaintiff  and  the  other  three 
members  of  the  company  promised  to  pay  him,  the  plaintiff,  the 
sum  of  $14,265.52,  the  amount  due  from  the  company  to  him  as  a 
partner  thereof.  I  would  ask  now,  how  is  redress  to  be  obtained 
for  the  breach  of  such  a  promise  ?  The  counsel  for  the  plaintiff 
seem  to  think  that  it  is  to  be  had  by  the  plaintiff's  bringing  an 
action  of  assumpsit  in  his  own  name,  as  plaintiff,  against  himself 
and  the  other  three  partners  or  members  of  the  company.  It  is 
clear,  in  such  action,  if  he  can  recover  at  all,  he  must  recover  a 
judgment  against  all  that  he  has  made  defendants;  that  is, against 
himself  and  the  other  three  who  were  his  co-partners,  and  united 
with  him  in  making  the  promise  as  is  alleged ;  then,  as  the  inevi- 
table consequence  of  such  a  judgment  would  be  that  each  or  either 
of  the  four  defendants  would  be  bound  and  become  liable  for  the 
payment  of  it,  which  would  make  the  plaintiff  liable,  as  a  defend- 
ant, to  pay  it  to  himself  as  plaintiff;  it  is  evident  that  such  a  thing 
would  certainly  be  a  legal  anomaly,  if  not  an  absurdity.  Even  a  co- 
executor  cannot  sue,  in  his  own  right,  himself  and  his  co-executors 
for  a  claim  which  he  has  against  the  estate  of  the  testator;  which 
would  be  much  more  reasonable  and  less  incongruous,  where  he 
has  no  assets  in  his  hands  with  which  he  can  pay  himself,  and  his 
co-executors  have,  than  to  permit  the  plaintiff  to  maintain  the  pre- 
sent suit.  Suppose  the  plaintiff  here  were  permitted  to  recover  a 
judgment  for  the  amount  of  his  claim,  it  is  perfectly  manifest  he 
would  be  receiving  money  which,  from  the  statement,  must  be 
considered  as  lost  for  ever  to  the  company,  and  of  which  loss  he 
ought  to  bear  his  proper  proportion.  But  farther:  though  it  is 
not  likely  that  after  suing  out  execution  on  his  judgment  he  would 
cause  the  whole  or  any  part  of  it  to  be  levied  of  his  own  property, 
yet  he  may  cause  the  whole  of  it  to  be  levied  out  of  the  property 
of  one  of  the  other  three,  who  may  be  the  only  one  of  them  that  is 
able  to  pay  anything.  This  would  be  the  very  height  of  injustice, 
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and  ought  never  to  be  sanctioned  or  tolerated.  The  inevitable 
consequence  would  be,  in  such  case,  that  the  partner  thus  made 
to  pay  the  whole  amount  of  the  judgment  would  have  a  right  to 
bring  his  suit  against  the  plaintiff',  and  recover  at  least  one-half  of 
it  back.  But  if,  in  the  meantime,  the  plaintiff  should  have  become 
insolvent,  and  unable  to  pay  anything  back,  the  unfortunate  part- 
ner who  has  been  made  to  pay  the  amount  of  the  judgment  must 
bear  the  whole  loss.  This,  of  itself,  is  sufficient  to  show  that  the 
present  action  cannot  and  ought  not  to  be  maintained.  And  it  shows 
further,  where  a  partnership  consists  of  three  or  more  partners, 
and  the  carrying  on  of  the  business  of  it  has  been  attended  with  a 
loss,  as  in  the  present  "case,  that  no  action  of  assumpsit  can  be 
maintained  by  one  of  the  partners  against  the  others  jointly,  in 
order  to  compel  and  obtain  contribution  on  account  of  such  loss. 
If  the  partnership  concerns  have  been  settled  between  the  part- 
ners, so  as  to  ascertain  the  actual  amount  of  the  loss,  as  also  the 
sums  that  may  be  coming  from  some  of  the  partners  to  others  of 
the  company,  in  order  to  equalize  the  whole  amount  of  the  loss 
among  them,  and  there  be  a  promise  made  by  each  of  those  seve- 
rally, who  are  behind,  and  ought  to  pay  to  the  others  respectively 
the  sums  necessary  for  the  purpose  of  equalizing  the  whole  loss, 
that  they  will  pay  the  same,  then,  in  case  of  failure  to  perform 
such  promises,  each  promisee  may  maintain  assumpsit  against  each 
promiser  to  him  severally,  and  thus  compel  each  one  to  bear  his 
due  proportion  of  the  whole  loss,  and  no  more,  according  to  his 
interest  in  the  partnership.  If,  however,  the  partners  cannot  agree 
upon  such  amicable  settlement  and  adjustment  of  the  partnership 
concerns,  and  any  one  of  them  wishes  to  have  it  effected  by  legal 
means,  he  must  either  resort  to  a  bill  in  chancery,  or  to  an  action 
of  account  render.  But  in  neither  of  those  modes  of  proceeding, 
for  such  purpose,  can  he  make  himself  both  plaintiff  and  defendant. 
The  counsel,  however,  for  the  plaintiff,  on  the  argument  of  this 
case,  seemed  to  think  that  making  the  plaintiff  a  defendant  also 
with  the  others  of  the  company,  was  sanctioned  by  the  Act  of  the 
14th  of  April  1838,  relating  to  the  commencement  of  actions  and 
other  matters.  Although  the  provision  contained  in  that  Act  is 
somewhat  anomalous  in  this  character,  yet  it  does  not  appear  to 
extend  to  or  embrace  such  a  case  as  the  present;  that  is,  to 
authorize  one  partner  of  a  firm,  consisting  of  three  or  more  per- 
sons, to  institute  and  maintain  a  suit  in  his  own  name,  as  plaintiff, 
against  himself  and  the  other  partners,  to  recover  a  claim  which 
he  has  against  the  firm  as  a  partner  thereof.  This,  it  is  conceived, 
no  Legislature,  with  a  proper  understanding  on  the  subject,  and 
foreseeing  the  necessary  evil  consequences  that  would  arise  from 
it,  could  ever  be  brought  to  give  their  consent  to. 

Judgment  affirmed. 
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Hauer's  Appeal. 

A  judgment  entered  in  the  District  Court,  by  virtue  of  a  warrant  of  attorney 
authorizing  the  entry  of  a  judgment  in  the  Court  of  Common  Pleas,  cannot  be 
set  aside  3B  erroneous,  at  the  instance  of  a  subsequent  judgment  creditor. 

THIS  was  an  appeal  by  Jacob  Hauer  from  the  decree  of  the 
District  Court  of  the  city  and  county  of  Lancaster. 

Leonard  Neigley,  Jun.,  executed  a  bond  to  Jacob  Hauer,  with 
a  warrant  of  attorney  to  confess  judgment,  dated  the  25th  January 
1842,  in  the  penal  sum  of  $3070,  conditioned  for  the  payment  of 
$1535  in  ten  days  with  interest.  By  the  warrant  of  attorney,  he 
authorized  and  empowered  John  Montgomery,  or  any  attorney  of 
the  Court  of  Common  Pleas  of  Lancaster  county  "  to  appear  and 
confess  judgment  for  the  said  sum,  in  said  court  as  of  any  time  or 
term,  hereby  releasing  all  errors,"  &c.  On  this  warrant  the  pro- 
thonotary  entered  judgment  in  the  District  Court  for  the  city  and 
county  of  Lancaster,  on  the  28th  February  1842.  On  this  judg- 
ment an  execution  was  issued  on  the  same  day,  and  put  into  the 
hands  of  the  sheriff.  On  the  1st  March  1842,  Samuel  Balmer,  Jun., 
issued  an  execution  out  of  the  same  court  on  his  judgment  against 
the  same  defendant ;  and  on  the  4th  March  1842,  Fitzgerald,  Frey 
&  Co.,  issued  an  execution  out  of  the  same  court  on  their  judg- 
ment against  the  same  defendant,  which  were  also  on  the  said 
days  put  into  the  hands  of  the  sheriff;  who  subsequently  sold  the 
defendant's  personal  property,  and  brought  the  money,  $1291.78 
into  court  for  distribution.  On  the  motion  of  the  counsel  of 
Samuel  Balmer,  Jun., and  Fitzgerald,  Frey  &  Co.,  the  court  granted 
a  rule  upon  Jacob  Hauer,  to  show  cause  why  his  judgment  should 
not  be  vacated,  and  the  execution  issued  thereon  be  set  aside :  and 
at  a  subsequent  term,  the  court  made  the  rule  absolute,  and  decreed 
that  the  money  made  by  the  sheriff  should  be  paid  over,  first  to 
discharge  the  execution  of  Balmer,  and  the  balance  to  the  execu- 
tion of  Fitzgerald,  Frey  &  Co.  From  this  decree  Hauer  appealed. 

Stevens,  for  appellant.  Clearly  the  court  had  jurisdiction  of  the 
subject,  and,  therefore,  the  entry  of  the  judgment  was  not  void; 
and  if  only  defective,  it  is  merely  irregular,  and  there  can  be  no 
principle  better  settled,  than  that  such  irregularity  can  only  be 
taken  advantage  of  by  a  party  to  the  judgment.  1  Penn.  Rep. 
251  ;  20  (Vend.  609;  2  Wash.  C.  C.  433;  3  Johns.  142;  20  Johns. 
296  ;  2  Watts  $  Serg.  449:  8  Watts  78  ;  1  Watts  385.  But  the  Dis- 
trict Court  is  a  Court  of  Common  Pleas.  1  Walts  fy  Serg.  89  :  4 
Rawle  401. 

v.  — 60  2p* 
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Franklin,  contra,  argued  that  the  District  Court  had  no  juris- 
diction, and  therefore,  the  judgment  was  void  :  the  defendant  had 
not  appeared,  nor  authorized  any  one  to  appear  for  him  in  that 
court.  8  Term  Rep.  153;  10  Wend.  541  ;  1  Wend.  311 ;  3  Penn. 
Rep.  72  ;  1  Penn.  Rep.  244;  and  the  want  of  jurisdiction  may  be 
taken  advantage  of  by  third  persons  whose  rights  are  affected.  10 
Watts  51 ;  3  Watts  413 ;  14  Serg.  $  Rawle  170. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON,  C.  J. — The  principle  at  present  involved,  was  so  fully 
discussed  in  Ulrich  v.  Voneida,  (1  Penn.  Rep.  250),  and  in  Camp- 
bell v.  Kent,  (3  Penn.  Rep.  72),  that  little  more  remains  than  to  say, 
that  the  decision  in  the  first  of  those  cases,  was  an  unexpected 
departure  from  a  beaten  track,  for  which  it  would  be  difficult  to 
account.     Take  it,  as  there  assumed  by  the  majority,  that  a  terre- 
tenant  is  so  far  a  stranger  to  a  judgment  against  his  vendor  as  to 
be  incompetent  to  reverse  it  directly  for  error,  yet  it  follows  not, 
that  he  may  abate  it  indirectly,  by  reason  that  he  has  no  other 
remedy.     Remedy  for  what?     When  a  stranger  to  a  judgment 
buys  land  by  which  it  is  bound,  he  knows  what  he  is  about ;  and 
I  am  unable  to  understand,  how  an  error  in  the  concoction  of  the 
lien  which  does  not  touch  the  words  between  the  original  parties, 
can  do  him  a  wrong  to  entitle  him  to  a  remedy  in  any  shape.    He 
contracts  to  pay  a  price  proportionate  to  the  value  of  the  land, 
subject  to  the  encumbrance ;  or  if  not,  then  the  price  of  a  clear 
title,  warranted  by  the  vendor's  covenant :  and  in  either  case,  it 
rests  with  the  vendor  to  vacate  the  judgment,  not  with  him.     By 
avoiding  an  encumbrance,  subject  to  which  he  had  purchased,  he 
would  increase   the  value  of  what  he  got  without  paying  an 
increased  price  for  it ;  or  give  to  younger  lien  creditors,  a  priority 
at  the  expense  of  an  older  one,  which  was  not  originally  designed, 
and  which  none  but  the  debtor  had  a  right  to  control.     If  any  one 
is  injured  by  the  defects  of  such  a  judgment,  it  is  the  debtor;  and 
he  is  the  party  to  correct  them.     A  creditor   may,  indeed,  be 
injured  by  a  collusive  judgment  for  a  fictitious  debt  which  would 
sweep  away  his  source  of  payment,  and  may  consequently  avoid 
it-  collaterally  for  the  fraud ;  and  a  terre-tenant  also  may  avoid 
such  a  judgment  in  the  same  way,  where  it  would  be  a  fraud  upon 
his  title — as  was  shown  by  authority  in  Campbell  v.  Kent.     The 
question  in  a  contest  with  strangers,  is  not  whether  the  judgment 
is  erroneous,  but  whether  it  is  fraudulent ;  and  Lord  HOLT  doubt- 
less meant  no  more  in  Proctor  v.  Johnson,  (2  Satk.  600),  when  he 
said,  in  reference  to  a  defence  by  terre-tenants  to  a  scire  facias  on 
a  judgment  in  ejectment,  "  that  strangers  may  falsify,  but  those 
that  claim  under  the  judgment,  are  estopped  and  bound  by  the 
judgment" — a  dictum  which  seems   to  have  been  misapplied  in 
Ulrich  v.  Voneida.    A  creditor,  as  I  have  said,  may  abate  a  fraudu- 
lent judgment  for  a  pretended  debt ;  but  he  cannot  abate  an  erro- 
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neons  one  for  a  bona  fide  debt  to  gain  priority  by  it,  for  he  was 
entitled  to  no  priority  at  the  date  of  the  judgment,  and  its  erro- 
neousness  was  no  wrong  to  him.  Priority  is  in  the  gift  of  the 
debtor,  and  where  it  is  obtained  from  him  by  means  of  an  errone- 
ous security  with  which  both  parties  are  content,  no  one  has  room 
to  complain  of  it.  Where  there  is  no  interest  of  a  third  person  to 
be  defrauded  at  the  entry  of  a  judgment,  want  of  authority  to 
confess  it,  concerning  as  it  does  only  the  parties  to  it,  may  be  sup- 
plied by  subsequent  ratification,  which  is  equivalent  to  a  prece- 
dent authority,  or  by  acquiescence,  which  is  equivalent  to  ratifica- 
tion; but  want  of  an  actual  debt  as  a  foundation  for  it,  is  an 
incurable  vice.  And  where  an  interest  is  subsequently  acquired 
by  a  third  person  with  his  eyes  open,  he  is  not  defrauded  by  what 
has  been  done  before  his  time.  The  conclusion  of  the  whole 
matter  is,  that  as  a  creditor  has  not  a  vested  right  to  come  in  even 
pari  passu  without  his  debtor's  consent,  he  cannot  object  to  the 
means  by  which  a  preference  is  given  to  another ;  and  that  a  terre- 
tenant,  being  a  purchaser  from  the  debtor  subsequently  to  the 
judgment,  must  not  be  allowed  to  disturb  it  where  it  does  not 
wrongfully  affect  his  title.  The  principle  is  an  elementary  one 
which  has  never  been  disputed.  Even  in  the  contested  cases  to 
which  I  have  referred,  the  ground  assumed  by  the  majority  was, 
not  that  the  judgment  was  erroneous,  but  that,  for  want  of  authority, 
it  was  absolutely  void — an  assumption,  which  the  preceding  con- 
siderations are  equally  proper  to  repel.  But  the  principle  rests 
not  on  argument  alone ;  for  it  was  broadly  asserted  in  Lewis  v. 
Smith,  (2  Serg.  fy  Rawle  142),  as  well  as  in  Martin  v.  Rex,  (6  Serg. 
6f  Rawle  296),  and  thus  the  decisions  in  our  own  court  in  regard 
to  it,  stand  poised.  But  decisions  are  to  be  tried,  not  numero,  but 
pondere ;  and  the  point  was  ruled  in  Ulrich  v.  Voneida,  as  well 
as  in  Campbell  v.  Kent,  by  a  casting  vote.  But  nothing  is  better 
fortified  by  authority,  both  British  and  American,  than  that  an 
actual  judgment  of  a  court  of  competent  jurisdiction,  is  never  to 
be  treated  as  a  nullity  in  the  first  instance.  There  is  an  almost 
endless  train  of  decisions  for  it,  a  few  of  which,  but  enough  to  set 
the  point  at  rest,  were  adduced  in  the  contested  cases ;  and  there 
are  many  dicta  to  the  same  effect  in  our  own  books.  Even  Mr 
Justice  HUSTON,  who  delivered  the  opinion  of  the  majority  in 
Campbell  v.  Kent,  has  since  recognised  it  in  Humphreys  v.  Rawn  ; 
and  his  opinion  is  now  to  be  numbered  with  the  authorities  on  the 
other  side.  In  the  case  before  us,  therefore,  Hauer's  judgment 
against  Neigley,  though  entered  in  the  District  Court  on  a  warrant 
to  enter  it  in  the  Common  Pleas,  must  be  paid  in  its  order  as  an 
existing  lien. 

Decreed  accordingly. 
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Hesser  against  Steiner. 

In  assumpstt  on  a  promise  to  pay  the  debt  of  another  in  consideration  of  for- 
bearance, the  fact  that  the  debt  was  not  due  at  the  time  of  the  promise,  or  that  it 
was  voidable  in  consequence  of  the  infancy  of  the  debtor,  or  that  it  was  barred  by 
the  Act  of  Limitation,  furnishes  no  defence  to  the  action. 

ERROR  to  the  Common  Pleas  of  Berks  county. 

J.  &  J.  P.  Steiner  against  Abraham  Hesser.  This  was  an 
action  of  assumpsit  founded  upon  the  promise  of  the  defendant  to 
pay  the  debts  of  his  son,  James  B.  Hesser.  The  plaintiffs  gave  in 
evidence  the  negotiable  note  of  James  B.  Hesser  to  the  plaintiffs 
for  $122.55,  payable  at  the  Exchange  Bank  of  Pittsburgh  in  June 
1839,  and  then  called  a  witness  who  testified  as  follows: — "In 
May  1839,  Abraham  Hesser  came  to  Philadelphia.  I  had  written 
him  a  letter  to  come  down.  His  son  was  in  Philadelphia  a  few 
days  before.  Abraham  Hesser  met  Dorney  and  myself  at  Dor- 
ney's  house.  He  told  us  he  would  take  his  son's  business,  who 
was  then  insolvent  and  in  difficulty,  in  his  own  hands  ;  he  would 
either  go  in  person  or  engage  some  one  to  go  in  his  place,  and 
make  collections  of  James's  outstanding  debts,  and  so  soon  as  that 
could  be  done,  he  would  pay  over  to  the  creditors  their  respective 
claims.  He  also  desired  Dorney  and  myself  to  take  the  goods 
James  had  yet  on  hand  and  dispose  of  them  at  public  or  private 
sale,  and  place  the  proceeds  to  his  son's  credit.  His  son  was  then 
a  debtor  to  us.  He  further  requested  me  to  call  on  his  other 
creditors,  and  state  to  them  that  he  would  take  his  son's  business 
in  his  own  hands,  and  pay  their  different  amounts  as  fast  as  col- 
lections could  be  made ;  desiring  me  further  to  say,  that  no  one  of 
his  creditors  should  lose  by  his  son,  that  his  father  would  see 
them  all  paid  ;  all  that  he  desired  was  time  to  make  the  collec- 
tions and  convert  the  goods  into  money.  I  suggested  he  should 
go  with  me  to  see  his  son's  creditors  upon  the  subject.  He  de- 
clined, but  urged  me  to  go ;  he  wanted  to  leave  the  city  early  the 
next  morning  and  return  home.  I  told  Hesser  when  he  came  to 
the  city  that  some  of  his  son's  creditors  threatened  to  push  him ; 
the  old  gentleman  thanked  me  for  writing  to  him.  I  went  to  the 
creditors,  called  on  J.  &  J.  P.  Steiner.  They,  of  course,  were 
pleased  to  accept  of  the  old  gentleman,  and  perfectly  willing  to 
give  him  the  time  that  he  asked." 

The  court  below  (BANKS,  President),  referred  to  the  jury  as 
matter  of  fact,  what  the  promise  of  the  defendant  was,  instruct- 
ing them,  that  neither  the  minority  of  James  B.  Hesser  when  the 
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note  was  given,  nor  the  fact  of  its  not  being  due  when  the  promise 
was  made,  furnished  any  legal  defence  to  the  plaintiff's  action. 

Smith,  for  plaintiff  in  error,  argued,  that  inasmuch  as  the  note 
could  not  have  been  recovered  from  the  drawer  himself,  it  was  not 
a  good  consideration  by  a  third  person  to  pay  it ;  and  cited  1 1 
Serg.  $  Rawle  310  ;  2  Strange  1083  ;  1  Atk.  146  ;  2  JVott  $  M'Cord 
525  ;  7  Watts  238  ;  10  Johns.  33  ;  1  Ld.  Raym.  443  ;  4  Watts  412. 

Strong  and  Davis,  contra,  contended,  that  no  one  could  take 
advantage  of  the  infancy  of  the  drawer  but  himself,  or  some  one 
affected  by  his  act.  2  Hen.  BL  511 ;  Strange  937  ;  2  Maule  fy  Selw. 
205 ;  6  Taun.  118  ;  1  Burr.  1794  ;  7  Cow.  179  ;  5  Barn.  #  Md.  147. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Although  we  are  not  without  a  strong  impression 
that  it  never  entered  into  the  mind  of  the  defendant  to  make  him- 
self personally  liable  for  the  debts  of  his  son,  and  that  the  agree- 
ment only  extended  to  a  promise  that  he  would  attend  to  the  set- 
tlement of  his  affairs  and  pay  the  amount  collected  over  to  his 
creditors,  yet  we  perceive  nothing  in  the  record  which  will  justify 
the  court  in  reversing  the  judgment.  If  the  case  came  before  us 
on  a  motion  for  a  new  trial,  the  result  might  be  different,  as  we 
are  of  opinion,  that  to  make  a  man  answerable  for  the  debts  of 
another,  the  testimony  should  be  more  clear,  definite,  positive  and 
unambiguous,  than  the  testimony  on  which  the  plaintiff  relies. 
There  is,  however,  nothing  in  the  charge,  to  which  exception  can 
be  taken.  The  law  is  stated  by  the  Judge  in  a  clear,  plain,  and 
intelligible  manner,  and  if  the  defendant  is  injured,  it  is  not  the 
fault  of  the  court.  There  is  some  evidence,  that  the  defendant 
undertook  to  pay  the  plaintiff,  if  he  would  forbear  to  sue  his  son, 
some  testimony  that  Hesser  constituted  Anspach  his  agent  to  make 
the  contract,  and  enough  to  justify  the  court  in  leaving  it  as  a  fact 
to  be  decided  by  the  jury,  whether  the  defendant  might  have  col- 
lected his  son's  debts.  The  only  part  of  the  charge  which  created 
the  least  hesitation,  was  that  part  of  it,  where  the  court  instructed 
the  jury  that  James  B.  Hesser,  being  a  minor  when  the  note  was 
given,  and  the  note  being  negotiable,  and  given  in  the  course  of 
trade  and  not  for  necessaries,  furnished  no  defence  to  the  suit. 
But  in  this  point  we  are  also  satisfied.  It  is  useless  to  make  a 
parade  of  authorities.  They  have  all  been  cited  at  the  bar.  They 
prove,  that  the  note,  although  negotiable  and  given  under  the  cir- 
cumstances stated,  is  not  void,  but  voidable,  and  that  such  a  note 
is  a  sufficient  consideration,  with  an  agreement  to  forbear  to  sue  it, 
for  a  promise  to  pay  by  a  third  person.  It  bears  a  sufficient  con- 
sideration on  its  face,  and  is  therefore  the  foundation  of  a  pro- 
mise ;  for  non  constat  that  infancy  will  be  pleaded,  and  infancy, 
the  Act  of  Limitations,  and  the  like,  can  only  be  taken  advantage 
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of  by  the  infant  himself,  or  persons  to  be  affected  by  it.  There  is 
nothing  in  the  suggestion,  that  because  the  note  was  not  due  at 
the  time  the  promise  was  made,  it  is  without  consideration.  It  is 
enough  it  was  due  when  the  suit  was  brought.  There  is  nothing 
in  the  other  exceptions  which  I  have  examined,  which  deserves  a 
particular  notice.  We  shall,  therefore,  dismiss  them  with  the 
remark,  that  they  have  not  been  sustained. 

Judgment  affirmed. 


Fisher  against  Worrall. 

A  misrepresentation  by  a  vendor  of  an  occult  quality  in  land,  although  it  may 
be  made  in  ignorance  of  the  truth,  and  although  the  vendee  agrees  to  run  the  risk 
of  this,  is,  in  an  action  to  recover  specific  performance  of  the  contract  of  sale,  a 
decisive  objection  to  the  plaintiff's  recovery. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

Charles  Worrall  against  William  Logan  Fisher.  This  was  an 
action  of  covenant,  in  which  the  plaintiff,  the  vendor,  sought  to 
recover  a  judgment  in  execution  specifically  of  an  agreement  for 
the  sale  of  a  tract  of  land,  which  is  thus  set  forth  in  his  decla- 
ration : 

William  Logan  Fisher  was  summoned  to  answer  Charles  Wor- 
rall of  a  plea  that  he  hold  to  him  the  covenants  between  them 
made,  according  to  the  force,  form  and  effect  of  certain  articles  of 
agreement  between  them  made,  &c.,  and  whereupon  the  said 
Charles  Worrall,  by  his  attorney,  saith :  That  whereas,  by  certain 
articles  of  agreement  made  at  Mifflin  county,  the  6th  day  of  July 
1840,  between  the  said  Charles  Worrall,  of  the  one  part, and  William 
Logan  Fisher,  by  the  name  of  William  Logan  Fisher  and  Charles 
W.  Morgan,  of  the  other  part,  (which  said  other  part,  with  the 
seal  of  the  said  William  Logan  Fisher,  sealed,  the  said  Charles 
Worrall  here  into  court  brings,  whose  date  is  the  day  and  year 
aforesaid),  it  was  concluded  and  agreed  by  and  between  the  said 
parties ;  and  the  said  Charles  Worrall  did  covenant  by  the  said  arti- 
cles, that  he  the  said  Charles  Worrall,  for  and  in  consideration  of 
the  sum  of  $9000,  to  him  agreed  to  be  paid  by  the  said  William 
Logan  Fisher,  by  the  name  of  Fisher  and  Morgan,  would,  on  or 
before  the  1st  April  then  next,  (1841),  by  good  and  lawful  deed, 
well  and  sufficiently  grant,  convey  and  assure  in  fee-simple,  clear 
of  all  encumbrances,  unto  the  said  Fisher  and  Morgan,  their  heirs 
and  assigns,  all  that  certain  messuage,  tenement  and  tract  of  land 
in  Oliver  township,  Mifflin  county,  bounded  on  the  north  by  the 
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Hon.  John  Oliver's  residence,  on  the  west  by  lands  of  John  Robin- 
son, on  the  south  by  lands  of  John  Masden,  and  on  the  east  by 
lands  of  Robert  Hope  and  others,  containing  about  170  acres,  be 
the  same  more  or  less ;  and  the  aforesaid  William  Logan  Fisher, 
for  himself,  his  heirs,  executors  and  administrators,  did  covenant 
and  agree  to  and  with  the  said  Charles  Worrall,  by  the  same 
agreement,  that  they  the  said  William  Logan  Fisher  and  Charles 
W.  Morgan,  their  heirs,  executors  and  administrators,  or  some  of 
them,  should  and  would  on  the  execution  and  delivery  of  the  said 
deed  as  aforesaid,  well  and  truly  pay  or  cause  to  be  paid  unto  the 
said  Charles  Worrall,  his  executors,  administrators  and  assigns, 
the  sum  of  $9000,  in  manner  following,  to  wit :  $2000,  part  thereof 
on  the  delivery  of  the  deed  for  the  premises,  and  the  residue  as 
follows:  $3000  on  the  1st  July  next  (1841),  with  interest  from  the 
1st  April  next  (1841),  and  the  residue,  being  $4000,  in  eight  equal 
annual  payments  of  $500  each,  without  interest,  to  wit :  the  first 
payment  of  $500  to  be  made  on  the  1st  April  1842,  and  the  re- 
maining payments  to  be  made  on  the  1st  of  April  of  each  year 
thereafter,  until  all  be  paid;  and  that  the  said  Fisher  and  Morgan 
would  give  to  the  said  Charles  Worrall  bonds  and  mortgages  for 
the  security  of  the  payment  of  the  same ;  and  upon  the  executing 
and  delivery  of  the  said  bonds  and  mortgages,  the  said  Charles 
Worrall  did  agree  to  give  the  said  Fisher  and  Morgan  possession 
of  the  premises.  And  the  said  Charles  Worrall  did  further  agree 
to  give  them,  the  said  Fisher  and  Morgan,  the  right  of  digging  ore 
immediately  after  signing  the  said  article,  and  also  to  transfer  to 
the  said  Fisher  and  Morgan  the  lease  of  the  said  property  between 
him,  the  said  Worrall,  and  the  tenant  on  the  premises,  as  by  the 
said  articles  of  agreement  more  fully  appears.  And  the  said  Charles 
Worrall  in  fact  saith,  that  although  he  the  said  Charles  Worrall, 
from  the  time  of  making  of  the  said  articles  of  agreement  hitherto, 
hath  well  and  faithfully  performed  and  kept  all  and  singular  the 
covenants  and  agreements  in  the  said  articles  contained,  which  on 
his  part  were  to  be  done  and  performed  ;  yet  he,  the  said  William 
Logan  Fisher  and  the  said  Charles  W.  Morgan,  or  either  of  them, 
did  not  pay  unto  the  said  Charles  Worrall  the  said  $2000,  or  any 
part  thereof,  on  the  execution  and  delivery  of  the  said  deed  as 
aforesaid.  Nor  did  the  said  William  Logan  Fisher  and  the  said 
Charles  W.  Morgan,  or  either  of  them,  pay  the  said  sum  of  $3000 
on  the  1st  July  next  (1841),  with  interest  from  the  1st  April  1841 ; 
nor  did  the  said  William  Logan  Fisher  and  the  said  Charles  W. 
Morgan  give  their  bonds  and  mortgage  unto  the  said  Charles 
Worrall,  for  the  payment  of  $500  on  the  days  and  times  before- 
mentioned,  which  unto  him  the  said  William  Logan  Fisher  ought 
to  have  been  given  at  or  upon  the  execution  and  delivery  of  the 
deed  as  aforesaid,  according  to  the  form  and  effect  of  the  said 
articles  of  agreement.  And  so  the  said  Charles  Worrall  saith  that 
the  aforesaid  William  Logan  Fisher,  (although  often  required),  his 
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covenant  aforesaid  hath  not  kept,  but  broken,  and  hath  hitherto 
refused,  and  still  doth  refuse,  to  keep  the  same,  to  the  damage  of 
the  said  Charles  Worrall  $20,000,  and  therefore  he  brings  suit. 

The  plaintiff,  after  giving  the  agreement  in  evidence,  proved 
that  on  the  7th  April  1841  he  tendered  to  Wm.  L.  Fisher  a  deed 
in  execution  of  the  contract,  and  that  he  had  quitted  the  possession 
of  the  land  which  he  might  take ;  but  Fisher  refused  to  accept  it, 
or  to  have  anything  to  do  with  the  land.  The  plaintiff  also  proved 
that  Fisher  had  said,  some  time  before,  that  he  would  not  accept 
the  deed,  or  take  the  land. 

The  defendant  then  proved  that  the  defendant  and  Charles  W. 
Morgan  were  iron-masters,  and  then  engaged  in  carrying  on  that 
business  in  Perry  county,  and  were  very  desirous  to  obtain  iron 
ore;  that  they  purchased  this  land  with  a  view  of  securing  the 
iron  ore  that  was  in  the  land ;  and  they  gave  in  evidence  the  fol- 
lowing letter  of  George  Worrall  to  Fisher,  dated  7th  May  1840: 

"  I  understand  you  were  in  our  neighbourhood  hunting  iron  ore. 
I  have  a  great  quantity  on  my  farm,  such  as  the  iron-masters  of 
Perry  county  are  getting  here.  Thomas  &  Co.  have  delivered 
some  of  the  blooms  made  of  the  same  ore  down  the  country,  and 
tell  me  they  can  make  nails  out  of  the  blooms,  the  iron  is  so  fine. 
I  will  dispose  of  my  farm,  containing  168  acres,  on  trade  for  a 
small  farm  in  Cumberland,  if  you  have  such.  My  farm  is  near 
the  Three  Locks  in  Mifflin  county.  I  wish  you  would  come  up 
and  see,  or  send  me  word.  Direct  your  letter  to  Shade  Mills  Post- 
office,  Mifflin  county." 

The  defendant  then  proved  by  a  number  of  witnesses  that  he 
had  made  use  of  the  necessary  skill  and  industry  to  obtain  ore  on 
the  land,  but  it  was  not  to  be  had ;  that  this  was  before  the  1st 
April  1841,  when  the  contract  was  to  be  executed  ;  and  that  when 
he  discovered  that  he  was  disappointed  in  his  expectation  of  getting 
ore,  he  declared  he  would  not  take  the  land. 

The  plaintiff  then  proved  by  a  witness  who  was  present  at  the 
execution  of  the  article  of  agreement,  that  when  the  parties  spoke 
of  the  price  of  the  land,  Fisher  said,  if  he  got  ore,  as  he  expected, 
it  would  be  cheap  enough ;  but  that  he  had  to  take  the  risk  of  that. 

The  plaintiff  then  executed  and  filed  the  following  stipulation: 
I,  Charles  Worrall,  the  plaintiff,  do  hereby  stipulate  and  agree  that 
upon  the  jury  finding  a  verdict  for  me  in  this  action,  for  the  whole 
amount  of  my  claim  as  stated  in  the  first  point  to  the  court  by  my 
counsel,  to  wit,  for  the  sum  of  $8682.21,  being  the  whole  amount 
of  the  purchase  money  of  the  land  mentioned  in  the  agreement 
which  is  the  foundation  of  the  action,  I  will  release  and  acquit  the 
said  William  Logan  Fisher  of  and  from  the  sum  of  $3280.56,  part 
of  the  said  verdict,  being  that  part  of  the  purchase  money  which 
fell  due  from  and  after  the  1st  of  February  1841,  upon  the  said 
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William  Logan  Fisher  and  Charles  W.  Morgan  executing  to  me 
eight  bonds  for  $500  each  ;  the  first  payable  on  the  1st  April  1842, 
and  one  payable  at  each  1st  April  thereafter,  until  the  whole  be 
payable,  and  executing  a  mortgage  of  the  tract  of  land  sold  by  me 
to  them  to  secure  the  payment  of  the  said  bonds ;  the  same  to  be 
done  within  such  reasonable  time  as  the  jury  shall  allow. 

Witness  my  hand  and  seal  the  3d  August  1842. 

The  plaintiff  requested  the  court  to  charge  the  jury  upon  the 
following  points : 

1.  If  the  jury  believe  that  the  plaintiff  has  truly  performed  all 
the  covenants  and  agreements  contained  in  the  articles  which  he 
was  bound  to  perform,  and  the  defendant  has  entirely  failed  on  his 
part,  then  the  plaintiff  is  entitled  to  recover  the  purchase  money 
of  the  land  as  mentioned  in  the  said  articles  of  agreement  as  the 
measure  of  damages  upon  the  principles  of  a  calculation  reducing 
the  payments  to  cash. 

2.  If  the  jury  believe  that  William  Logan  Fisher  gave  notice  to 
Charles  Worrall  before  the  1st  April  1841  that  he  would  not  com- 
ply with  his  contract,  there  was  no  necessity  for  making  any  ten- 
der of  the  deed  or  title,  and  the  proof  of  such  tender  under  such 
circumstances  is  not  essential  to  the  plaintiff's  right  to  recover. 

3.  If  the  jury  believe  that  the  parties  to  this  suit  executed  and 
completed  their  contract  and  both  understood  it  so,  and  William 
Logan  Fisher,  the  defendant,  insisted  on  the  same  being  finally 
executed  and  placed  upon  record  before  he  left  town,  and  it  was 
so  done,  the  fact  of  Charles  W.  Morgan  not  signing  it,  will  not 
prevent  the  plaintiff  from  recovering  in  this  suit. 

Reed  and  Alexander,  for  plaintiff  in  error.  It  is  the  highest 
power  of  a  Court  of  Chancery  to  decree  the  specific  execution  of 
a  contract ;  and  it  will  never  be  exercised  but  in  a  clear  case  of 
right,  and  when  the  party  has  not  an  adequate  remedy  at  law.  In 
this  case  it  is  clear  that  the  agreement  was  entered  into  by  the 
defendant  in  consequence  of  the  representations  made  by  the  plain- 
tiff with  regard  to  the  iron  ore  to  be  found  in  the  land,  which 
turned  out  to  be  false;  and  whether  the  truth  was  known  to  the 
plaintiff  or  not,  the  whole  object  of  the  defendant  having  been 
defeated,  it  is  a  good  defence  to  a  bill  for  specific  execution.  1  Vez. 
446;  1  Watts  $  Serg.  269,  378;  2  Watts  151 ;  6  Johns.  Chan.  422; 
13  Vez.  25;  1  Fonb.49-,  13  Vei.  228;  1  Sch.  fy  Lef.  129;  1  Mad. 
Chan.  360 ;  7  Watts  107 ;  1  Sm.  Chan.  Pr.  428 ;  6  Whart.  540-2. 
But  it  is  fatal  to  a  decree  of  specific  performance  that  it  requires 
an  act  to  be  done  by  a  third  person  not  a  party  to  the  suit.  The 
deed  not  having  been  tendered  on  the  day,  the  defendant  was  not 
bound  to  accept  it  afterwards.  9  Serg.  fy  Rawle  45  ;  3  Serg.  4* 
Rawle  564;  1  Johns.  Chan.  369. 

Walts,  for  defendant  in  error.     The  jury  having  found  the  fact 
v.  — 61  2<j 
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that  the  plaintiff  had  duly  performed  his  part  of  the  contract,  and 
that  there  was  no  fraud,  the  only  question  that  remains  to  be  dis- 
cussed in  the  cause  is,  whether  a  vendor  may  have  the  specific 
execution  of  his  contract.  In  all  cases  the  rights  and  remedies  of 
a  party  should  be  equal  and  mutual ;  a  vendee  may  have  specific 
performance  through  the  medium  of  an  action  of  ejectment,  and  it 
is  not  easy  to  discover  why  the  vendor  may  not  also  have  a  remedy 
to  attain  the  same  object.  It  cannot  be  because  our  courts  have 
not  the  power.  In  our  mixed  system  of  law  and  equity  we  are 
constantly  blending  the  remedies  of  a  court  of  law  and  chancery, 
and  there  can  be  no  case  more  fit  than  the  present  to  establish  the 
principle.  But  it  is  said  the  defendant  has  been  disappointed  in 
the  object  of  his  contract,  and  therefore  he  is  entitled  to  relief;  but 
the  answer  is  that  he  expressly  took  upon  himself  the  risk  of  that, 
about  which  he  had  examined  the  land,  with  opportunities  equal, 
if  not  greater  than  the  plaintiff  had  of  judging  of  the  probabilities 
of  finding  ore  on  the  land.  11  Serg.  4*  Rawle  109.  It  is  no  ob- 
jection that  the  deed  was  not  tendered  on  the  day ;  first,  because 
the  defendant  said  he  would  not  comply  with  his  contract ;  and 
again,  because  time  admits  of  compensation  in  equity.  9  Johns. 
465. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  verdict,  in  this  instance,  is  avowedly  for  the 
price  of  the  land ;  but  there  is  a  vice  in  it,  as  well  as  in  the  cause 
of  action,  which  must  eventually  preclude  a  recovery.  Defence 
upon  equitable  grounds  may  be  taken  to  an  action  for  purchase 
money  even  at  common  law ;  and  with  greater  reason  it  may  be 
taken  to  such  an  action  where  it  is  employed  to  perform  the  office 
of  a  bill  for  specific  execution.  The  first  inquiry,  then,  is,  what 
would  a  chancellor  decree  on  all  the  circumstances  of  the  case 
disclosed  by  the  evidence  ? 

The  decisions  on  the  subject  of  misrepresentation  as  an  answer 
to  a  bill  for  specific  performance,  are  not  entirely  consistent  with 
each  other.  In  Wellingham  v.  Joyce,  (3  Vez.  168),  an  agreement 
for  a  lease,  which  had  been  procured  by  representing  the  applicant 
to  have  long  been  the  tenant  of  the  person  who  recommended  him, 
and  punctual  in  the  payment  of  his  rent,  was  not  deemed  proper 
for  specific  performance,  because  it  was  thought  the  respondent 
would  not  have  entered  into  the  agreement  had  he  known,  what 
was  true  in  fact,  that  the  applicant  had  been  the  tenant  of  the 
person  only  a  short  time,  and  had  been  distrained  for  the  rent  and 
taxes.  On  the  same  principle  was  Phillips  v.  Buckingham,  (1 
Fern.  227),  in  which  it  appeared  that  the  vendor  had  previously 
broken  off  a  treaty  with  the  same  purchaser  on  a  difference  about 
the  price;  on  which  the  latter  procured  Chancellor  Nottingham's 
secretary  to  negotiate  the  purchase  in  the  name  of  the  chancellor's 
son,  to  whom  the  vendor  professed  himself  willing  to  part  with  the 
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estate  for  less  than  he  would  take  from  another,  and  desired  the 
chancellor  to  name  the  terms ;  but  the  lord  keeper  refused  to  exe- 
cute the  contract.  Lord  THURLOW  attempted  to  cast  a  shade  on 
the  authority  of  that  case  in  Irnham  v.  Child,  (1  Bro.  C.  C.  95) ; 
but  it  is  sustained  by  Lord  BATHURST'S  decision  in  Eyre  v.  Pop- 
ham,  in  the  appended  note.  The  principle,  however,  seems  to 
have  been  narrowed  by  the  vice-chancellor  in  Fellowes  v.  Gwydyr, 
(I  Simons  63),  who  enforced  the  contract,  though  the  purchaser 
had  obtained  peculiarly  favourable  terms  by  untruly  representing 
himself  to  be  the  agent  of  a  person  whom  the  vendor  was  willing 
to  oblige,  because  the  purchaser  did  not  know  that  he  could  not 
have  obtained  the  same  terms  in  his  own  name.  I  am  unable  to 
see  the  justice  of  that,  or  what  the  vendor  had  to  do  with  the 
knowledge  or  motive  of  one  who  had  decoyed  him  into  a  bargain 
he  would  not  otherwise  have  made,  by  false  pretences.  No  un- 
truth can  be  entirely  blameless ;  and  he  who  practises  a  gratuitous 
deceit  must  answer  the  consequences  of  it,  independently  of  all 
consideration  of  his  motive.  And  such  is  the  principle  of  Twining 
v.  Morris,  (3  Bro.  P.  C.  326),  in  which  the  master  of  the  rolls  re- 
fused to  execute  a  purchase,  because  the  vendor's  agent  had  bid 
for  the  purchaser,  and  unintentionally  cast  a  damp  on  the  sale,  by 
creating  a  belief  in  the  bystanders  that  he  was  bidding  in  the  estate 
for  the  vendor.  Yet  there  had  been  no  design  to  represent  any- 
thing; notwithstanding  which,  it  was  thought  to  be  enough  that 
the  vendor  had  suffered  by  a  misconception  not  of  his  own  making. 
It  is  difficult  to  conceive  how  there  could  have  been  misrepresent- 
ation in  Fellowes  v.  Gwydyr,  without  a  sinister  motive ;  and  it  was 
said  by  Lord  MANNERS,  in  O'Rourke  v.  Percival,  (2  Ball  fy  Beatty 
62),  to  be  an  established  principle  of  the  court,  not  to  decree  spe- 
cifically where  it  does  not  appear  that  the  party  calling  for  the 
chancellor's  aid  has  acted,  not  only  fairly,  but  in  a  manner  clear 
of  all  suspicion.  The  preceding  cases  go  to  misrepresentation  as 
to  the  person  of  the  purchaser ;  but  they  disclose  a  principle  of 
general  application,  that  where  the  assent  of  a  party  has  been 
procured  through  misapprehension  induced  by  the  conduct  of  him 
who  insists  on  the  bargain,  a  chancellor  will  leave  him  to  his 
remedy  at  law. 

But  misrepresentation  of  the  thing  sold  is  equally  decisive.  Thus 
in  Shirley  \.Stralton,  (1  Bro.  C.  C.  440),  where  the  vendor  repre- 
sented the  estate  as  clearing  £90,  but  suppressed  the  fact  that  a 
wall  on  it  was  to  be  repaired  at  an  annual  expense  of  half  the  sum, 
the  court  dismissed  the  bill.  And  in  Shovel  v.  Bogan,  (2  Eq.  Ca. 
Mr.  688),  a  false  representation  of  the  quantity,  the  land  being 
sold  by  the  acre,  was  allowed  to  have  the  same  effect.  So  in  Bux- 
ton  v.  Lister,  (3  Atk.  382),  purchasers  who  had  been  induced  to 
agree  to  an  exorbitant  price  for  timber  trees  by  the  false  assurance 
of  the  seller  that  certain  timber-merchants  had  valued  the  lots  at 
so  much,  were  not  held  to  specific  execution.  I  have  found  no 
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case  of  misrepresentation  as  to  the  quality  of  the  soil  but  Scott  v. 
Hanson,  (1  Simons  13),  and  there  the  estate  was  represented  to  be 
uncommonly  rich  watered  meadow-land ;  but  it  was  in  truth  only 
imperfectly  watered.  The  vice-chancellor  agreeing  with  Sir  Wil- 
liam SCOTT  in  Trower  v.  Newcome,  (3  Mer.  704),  that  an  indefinite 
and  vague  representation  was  to  be  treated  by  the  purchaser  only 
as  a  ground  of  inquiry,  was  of  opinion  that  the  expression  "  un- 
commonly rich  watered  meadow-land,"  had  regard,  not  to  the 
watering,  but  to  the  soil;  and  considered  the  whole  as  a  loose 
observation  of  the  vendor  or  the  auctioneer,  on  which  the  vendee 
ought  not  to  have  placed  reliance.  Undoubtedly  a  vendor  may 
praise  to  the  most  extravagant  extent,  qualities  which  are  suscept- 
ible of  inspection  ;  but  a  misrepresentation  of  an  occult  quality,  in 
regard  to  which  the  vendee  is  not  supposed  to  buy  on  his  own 
judgment,  would  be  followed  by  very  decisive  consequences.  Now 
what  is  the  case  at  bar? 

The  overture  came  from  the  vendor.  He  wrote  to  the  vendee, 
an  iron-master  who  had  been  hunting  ore  in  the  neighbourhood, 
that  he  had  a  great  deal  of  it  on  his  land,  of  a  fine  quality,  and 
such  as  the  iron-masters  in  Perry  county  were  getting ;  offered  to 
sell  him  his  farm,  and  invited  him  to  view  it.  The  vendee  came, 
and  was  shown  the  tail  of  a  vein  at  a  place  where  there  had  been 
an  opening,  but  it  was  partly  filled  up.  He  was  assured  that  there 
was  a  very  great  quantity  of  it,  and  that  the  vein  was  a  foot  thick; 
relying  upon  which,  and  declaring  that  the  ore,  not  the  land,  was 
his  object,  he  struck  the  bargain.  The  mine  was  on  lease  to  a 
man  of  the  name  of  Conwall,  who  had  desisted  from  working  it, 
and  who  testified  at  the  trial  that  the  produce  was  not  worth  the 
expense;  but  this  fact,  so  far  as  concerned  the  scarcity,  was  not 
communicated.  Such  is  the  case  made  out  by  the  proofs  on  the 
part  of  the  defendant. 

The  material  circumstance  added  to  it  by  the  proofs  on  the  part 
of  the  plaintiff,  is,  that  the  defendant  was  persuaded  to  take  the 
risk  of  the  ore  on  himself,  and  to  take  the  property  subject  to  Con- 
wall's  lease.  But  what  matters  such  a  stipulation,  if  the  whole 
contract  was  procured  by  misrepresenting  the  fact  which  was  the 
sole  inducement  to  the  purchase?  The  mine  was  found  to  be 
worthless.  The  thickness  of  the  vein  proved  to  be,  not  only  a  vast 
deal  less  than  a  foot,  but  so  inconsiderable  as  not  to  be  worth  the 
working  of  it ;  and  the  object  of  the  purchase,  induced,  as  it  was, 
by  the  vendor's  positive  assertion  of  a  fact  which  he  at  least  did 
not  know  to  be  true,  had  utterly  failed.  Was  not  the  bargain, 
then,  procured  by  misrepresentation  ? 

The  circumstances  of  the  case  resemble  those  of  Young  v.  Clerk, 
(Prec.  in  Ch.  538),  which  was  a  bill  to  have  specific  performance 
of  articles  for  a  lease.  The  defendant,  who  had  not  seen  the  land 
or  known  anything  of  its  value,  viewed  it  in  company  with  the 
plaintiff,  who  had  been  tenant  to  the  preceding  owner,  then  re- 
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cently  dead,  and  who  gave  the  defendant  the  only  information  he 
received  from  any  one.  Having  no  judgment  of  his  own  as  to  the 
annual  value,  he  asked  to  see  the  counterparts  of  the  leases  to  the 
under-tenants,  but  was  shuffled  off,  and  prevailed  on  to  execute  the 
articles ;  shortly  after  which  he  discovered  that  he  had  been  greatly 
imposed  on.  Lord  MACCLESFIELD  was  clearly  of  opinion  that  he 
was  not  bound  to  enforce  articles  when  unreasonable,  or  founded 
in  fraud,  and  when  it  would  be  obviously  unconscionable  to  assist 
the  party ;  and  that  as  the  articles  before  him  were  of  that  sort, 
though  no  direct  fraud  was  proved,  it  was  proper  to  leave  the 
parties  to  their  remedies  at  law.  The  case  before  us,  however,  is 
much  stronger,  in  respect  that  the  vendee  was  compelled  to  rely 
on  the  representation  of  the  vendor,  while  the  defendant  in  Young 
v.  Clerk  might,  by  insisting  on  the  production  of  the  leases,  or  by 
consulting  men  of  judgment,  have  ascertained  the  annual  value 
elsewhere.  Brereton  v.  Cowper,  (2  Bro.  P.  C.  535),  is  another  case 
of  this  stamp.  These  show  that  to  assert  for  a  truth  what  the  party 
does  not  know  to  be  so,  is  equivalent  to  the  assertion  of  a  known 
falsehood;  and  that  a  chancellor  will  not  execute  a  purchase  where 
the  vendee  has  relied  on  the  vendor's  unfounded  assertion. 

Principles  of  equity  are  more  delicate  and  subtle  in  their  tex- 
ture than  rules  of  law ;  and  where  the  application  of  them  to  the 
facts  and  circumstances  of  a  cause  is  left  to  the  unpractised  hand 
of  a  jury,  such  a  verdict  as  the  present  may  well  be  expected. 
The  proper  direction  would  have  been,  that,  taking  the  evidence 
on  both  sides  to  be  true,  the  plaintiff  could  not  recover. 

The  omission  to  tender  the  conveyance  at  the  day  would  be 
unimportant,  though  the  old  doctrine  that  time  cannot  be  of  the 
essence  of  the  contract,  has  given  place  to  a  more  reasonable  one. 
Perhaps  the  proper  rule  has  been  laid  down  by  Chancellor  KENT, 
in  Benedict  v.  Lynch,  (1  Johns.  Ch.  R.  374),  that  where  the  appli- 
cant for  specific  performance  has  omitted  to  perform  his  own  part, 
without  being  able  to  assign  a  justification  or  excuse  for  it ;  and 
where  there  is  nothing  in  the  acts  or  conduct  of  the  other  party 
which  amounts  to  an  acquiescence  in  the  delay,  the  court  will  not 
interfere.  But  was  there  not  a  justification  of  the  plaintiff's  omis- 
sion in  the  defendant's  notice  through  his  agent  that  he  would 
not  abide  by  the  bargain?  Instead  of  a  monition  that  punctual 
performance  was  expected,  it  was  a  disavowal  of  the  contract,  and 
a  waiver  of  all  performance  whatever.  It  was  said  by  Mr  Justice 
WASHINGTON,  in  Blight  v.  Ashley,  (Peters'  C.  C.  Rep.  24),  that  a 
man  bound  to  do  a  thing  must  do  it,  or  offer  to  do  it,  unless  the 
other  has  dispensed  with  it  beforehand.  The  principle  that  a  man 
is  not  bound  to  go  through  the  form  of  a  tender  which  he  has  been 
told  would  be  rejected,  is  a  common  one,  and  exemplified  in  Bul- 
ler's  Nisi  Prius  96,  by  the  case  of  a  tenant  who  has  waived  a 
tender  of  notice  to  quit  by  disclaiming  the  tenancy  and  attorning 
to  a  stranger.  Had  not  the  conveyance  been  faulty  in  misdescri- 

v.  —  2  Q  * 
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bing  one  of  the  grantees,  it  might  have  been  tendered  at  any  time 
before  suit  brought,  or  perhaps  at  the  trial. 

But  the  decisive  defect  is  in  the  verdict,  not  because  it  is  for 
instalments  not  demandable  at  the  suing  out  of  the  writ,  for  the 
action  was  brought  to  enforce,  not  only  payment  of  the  instalments 
due,  but  the  giving  of  security  for  those  to  come ;  and  this  could 
be  done  only  by  a  conditional  verdict  for  the  whole.  But  the  con- 
dition imposed  by  the  jury,  is  one  which  a  chancellor  would  not 
have  imposed.  The  verdict  is  for  the  gross  amount,  time  being 
given  to  deliver  bonds  and  a  mortgage  for  the  immature  instal- 
ments, to  be  executed  by  Mr  Morgan  and  the  defendant  himself, 
in  order  to  meet  the  stipulation  filed  in  the  cause  by  the  plaintiff. 
But  Mr  Morgan  is  a  stranger  to  the  cause  and  the  contract ;  and 
I  take  it,  a  party  is  not  compellable  by  attachment  or  a  penalty 
to  procure  the  joinder  of  another  whose  actions  he  cannot  control. 
The  old  doctrine  on  the  subject  has  given  place  to  a  more  rational 
one.  That  a  vendor  shall  not  be  forced  to  procure  the  joinder  of 
his  wife,  was  determined  by  this  court  in  Seirer  v.  Clark,  (7  Watts 
107) ;  and  there  is  no  room  for  a  difference,  in  this  respect,  be- 
tween a  wife  and  a  stranger.  A  party  who  covenants  to  procure 
such  a  joinder,  is  doubtless  liable  for  a  failure  in  damages  propor- 
tionate to  the  loss ;  but  not  stipulated  damages  in  the  shape  of  the 
whole  purchase  money,  which  may  be  exorbitant.  Had  the  plain- 
tiff entitled  himself  to  specific  performance  of  the  other  parts  of  the 
contract,  and  been  content  to  take  such  bonds  and  such  a  mort- 
gage as  the  defendant  could  give  him,  a  verdict  to  that  effect  would 
have  been  well ;  but  he  was  not  entitled  to  anything  further. 

Judgment  reversed. 


Miller  against  Hemler. 

The  release  of  a  specialty  debt  by  simple  contract  and  without  consideration, 
is  void. 

ERROR  to  the  Common  Pleas  of  Adams  county. 

Catharine  Miller  against  Joseph  E.  Hemler,  executor  of  Henry 
Hemler,  deceased.  This  action  was  founded  upon  the  joint  and 
several  sealed  note  of  Peter  Hemler,  Henry  Hemler  and  Nicholas 
Ginter,  for  the  payment  of  $150  to  the  plaintiff.  The  defendant 
gave  in  evidence  the  following  release : 

"  I  do  hereby  release  and  quit  claim  of  Nicholas  Ginter  on  a 
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note  given  by  Peter  Hemler  and  Henry  Hemler  and  said  Nicholas 
Ginter,  for  $150,  as  I  consider  said  Peter  and  Henry  Hemler  quite 
sufficient  security  for  the  amount ;  as  witness  my  hand  June  22d 

1840«  her 

"CATHARINE  x  MILLER. 
"Witness,  ENGLE  SCHMAL."  mark. 

The  following  were  the  facts  considered  as  a  special  verdict : 
Peter  Hemler  and  Catharine  Miller  came  to  the  house  of  the  wit- 
ness to  the  release,  Schmal,  with  the  release.  Hemler  had  it. 
He  asked  whether  witness  wouldn't  sign  it  as  witness.  He  told 
him,  he  didn't  like  to  do  it.  He  said,  "  Why  ?"  Witness  told 
him  it  might  be  damage  to  him  or  the  widow  Miller,  if  he  signed 
it.  He  said,  "  Why  ?"  Witness  said,  may  be  it  would  be  her 
loss.  Hemler  said,  he  was  able  enough  to  pay  her,  and  he  would 
pay  her  honestly,  but  she  would  have  to  wait  awhile.  He  said, 
witness  should  put  his  name  down.  He  said,  he  didn't  like  to. 
Mrs  Miller  said,  "  Won't  you  do  that  much  for  me,  to  put  your 
name  to  that  release  ?"  Then  witness  signed  it  to  please  her ; 
and  she  then  said,  she  hoped  it  would  be  no  injury  to  her.  It  was 
not  read  in  presence  of  witness.  Hemler  said,  in  her  presence, 
that  it  was  a  release  to  Ginter.  Mrs  Miller  is  about  70  years  old. 
She  said  nothing  about  the  mark.  Witness  couldn't  say  whether 
the  mark  was  there ;  he  didn't  look  at  it.  Peter  Hemler  took  it 
and  went  away  with  it.  Peter  Hemler  lives  in  Maryland,  the 
other  side  of  Emmettsburg,  and  did  before  the  note  was  given. 
Henry  Hemler  and  Ginter  live  in  this  county.  He  said,  it  was  a 
release  of  this  note.  Neither  Ginter  nor  Henry  Hemler  were  pre- 
sent. Witness  is  brother  of  the  plaintiff.  Henry  Hemler  and 
Ginter  were  sureties  in  the  note. 

The  court  below  were  of  opinion  that  the  release  of  one  of  the 
sureties  was  a  bar  to  the  plaintiff's  recovery  against  the  other, 
and  directed  a  judgment  for  the  defendant. 

M'Clean,  for  plaintiff  in  error.  The  release  being  without  con- 
sideration and  without  seal,  is  absolutely  void.  But  if  it  be  con- 
sidered a  good  release,  it  is  but  of  one  of  two  several  obligors, 
which  does  not  release  the  other.  3  P.  R.  60. 

Cooper,  contra.  A  release  is  good  without  consideration  or 
without  seal ;  1  Serg.  fy  Rawle  408,  312  ;  1  Rawle  403 ;  and  if  so, 
a  release  of  one  of  two  joint  and  several  obligors  discharges  both. 
5Bac.  Jib.  167,  702;  2  Salk.  574;  Chitt.  on  Con.  296;  Co.  Lift. 
232,  a  ;  17  Mass.  Rep.  584  ;  1  Gi/p.  621.  And  this  is  so  although 
it  be  stipulated  that  the  other  obligor  shall  not  take  advantage  of 
it.  6  Fez.  146.  Sureties  have  a  right  to  stand  on  the  letter  of 
their  contract.  9  Wheat.  608 ;  12  Wend.  126. 


SUPREME  COURT  [Harrisburg 

[Miller  v.  Hemler.] 

PER  CUHIAM. — This  release  being  by  simple  contract  and  with- 
out consideration,  is  void.  It  is  not  pretended  that  the  obligee 
received  value  for  it,  or  that  the  releasee  was  prejudiced  by  it ;  and 
it  is  entirely  certain  that  an  unsealed  contract  is  as  much  un- 
written as  if  it  were  oral.  The  judgment  must,  therefore,  be  for 
the  plaintiff. 

Judgment  of  the  court  below  reversed,  and  judgment  given  here 
for  the  debt,  interest  and  costs. 


Miller  against  The  Commonwealth. 

The  74th  section  of  the  Act  of  15th  April  1834  does  not  apply  to  the  official 
bond  of  a  sheriff  executed  before  its  passage.  Such  bond  must  be  sued  according 
to  the  provisions  of  the  Act  of  28th  March  1803. 

The  Legislature  may  alter  the  period  of  limitation  of  the  lien  of  a  judgment 
then  existing ;  but  the  power  being  of  an  extraordinary  nature,  the  court  will  not 
infer  such  an  intention  unless  clearly  expressed. 

The  sheriff's  recognizance  of  record  is  notice  to  the  whole  world,  and  no  spe- 
cial notice  need  be  given  of  its  lien  to  a  terre-tenant. 

The  purchaser  from  the  sheriff  of  land  bound  by  the  sheriff's  recognizance  is 
not  to  be  considered  as  a  surety ;  but  stands  in  the  same  situation  as  to  the  lien 
with  his  vendor. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Lan- 
caster. 

The  Commonwealth  for  the  use  of  Christian  Bachman  against 
David  Miller,  late  sheriff  of  Lancaster  county,  with  notice  to  the 
terre-tenants.  The  following  case  was  stated  for  the  opinion  of 
the  court  below,  with  a  right  to  either  party  to  take  a  writ  of 
error. 

On  the  second  Tuesday  of  October  in  the  year  1833,  David 
Miller,  the  defendant,  was  duly  elected  high  sheriff  of  Lancaster 
county  for  the  term  of  three  years,  and  in  pursuance  of  such  elec- 
tion was,  on  the  14th  day  of  October  1833,  duly  commissioned  by 
George  Wolf,  then  Governor  of  the  Commonwealth  of  Pennsyl- 
vania. Previously  to  such  commission  being  issued,  viz.  on  the 
12th  day  of  October  1833,  he,  the  said  David  Miller,  entered  into 
a  recognizance  to  the  Commonwealth  of  Pennsylvania  in  the  sum 
of  $25,000  before  Jacob  Peelor,  Esq.,  then  reco'rder  of  Lancaster 
county,  (the  said  recognizance  being  also  entered  into  by  David 
Witmer,  Jun.,  Henry  Miller,  Isaac  Graft,  Henry  Miller,  Jun., 
Jacob  Kauffman,  Benjamin  Witmer  and  William  Thompson,  as 
sureties  of  the  said  David  Miller),  "  conditioned  that  if  the  said 
David  Miller  shall,  and  do  without  delay  and  according  to  law, 
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•well  and  truly  serve  and  execute  all  writs  and  process  of  the 
Commonwealth  of  Pennsylvania  to  him  directed,  and  shall  and  do, 
from  time  to  time,  upon  request  to  him  for  that  purpose  made,  well 
and  truly  pay,  or  cause  to  be  paid  to  the  several  suitors  and 
parties  interested  in  the  execution  of  such  writs  or  process,  their 
lawful  attorneys,  factors,  agents  or  assigns,  all  and  every  sum  and 
sums  of  money  to  them  respectively  belonging,  which  shall  come 
to  his  hands,  and  shall  and  do  from  time  to  time,  and  at  all  times 
during  his  continuance  in  the  office  of  sheriff  of  the  county  of  Lan- 
caster, well  and  faithfully  execute  and  perform  all  and  singular 
the  trusts  and  duties  of  the  said  office  lawfully  appertaining,  then 
said  recognizance  to  be  void,  or  else  to  be  and  remain  in  full  force 
and  virtue"  (prout  said  recognizance  which  is  hereby  made  a  part 
of  the  case  stated).  The  said  recognizance  was  duly  approved  of 
in  the  manner  prescribed  by  law,  and  duly  recorded  in  the  Re- 
corder's Office  at  Lancaster  on  the  day  and  year  last  aforesaid 
(prout  said  record,  which  is  also  made  a  part  of  this  case). 

At  the  election  of  the  said  David  Miller  as  high  sheriff  of  the 
county  of  Lancaster,  and  at  the  time  of  the  execution  of  said  recog- 
nizance by  the  said  David  Miller,  and  also  at  the  time  of  his  com- 
mission by  the  Governor,  and  for  a  long  time  after,  to  wit,  until 
the  22d  day  of  January  1842,  he  was  seised  and  possessed  in  fee- 
simple  of  a  certain  lot  or  piece  of  ground  situate  in  the  city  of 
Lancaster  (with  improvements)  fronting  East  King  street,  and 
adjoining  on  the  east  property  of  the  Farmers'  Bank  of  Lancaster, 
and  on  the  west  property  of  William  Ihling.  On  the  22d  day  of 
January  1842,  for  the  consideration  of  $7,500,  the  said  David  Mil- 
ler sold  and  conveyed  the  said  lot  or  piece  of  ground  to  Jacob 
Witmer,  to  him,  his  heirs  and  assigns,  which  deed  was,  on  the  24th 
day  of  January  in  the  year  last  aforesaid,  recorded  in  the  Record- 
er's Office  at  Lancaster,  in  book  T.,  vol.  6,  page  374,  &c.  (prout 
said  deed,  which  is  also  made  a  part  of  this  case  stated). 

The  said  Christian  Bachman,  the  plaintiff,  during  part  of  the 
time  that  the  said  David  Miller  held  the  office  of  sheriff  aforesaid, 
was  prothonotary  of  the  Court  of  Common  Pleas  of  said  county  of 
Lancaster,  and  also  prothonotary  of  the  District  Court  for  the  city 
and  county  of  Lancaster,  being  commissioned  in  January  1830, 
and  superseded  in  January  1836.  The  said  David  Miller  received 
upon  executions  and  other  process,  issued  out  of  the  said  District 
Court  and  Court  of  Common  Pleas,  and  which  were  placed  in  his 
hands  as  the  sheriff  of  Lancaster  county  to  be  executed,  a  large 
sum  of  money  for  fees,  which  had  accrued  and  were  due  the  plain- 
tiff, Christian  Bachman,  whilst  prothonotary  of  the  said  courts.  On 
the  8th  day  of  June  1839,  it  was  ascertained  that  the  balance  of 
fees  due  the  said  Christian  Bachman,  as  prothonotary  aforesaid, 
by  the  said  David  Miller,  and  which  he  had  received  as  sheriff 
aforesaid,  amounted  to  $888.54,  which  sum  was  acknowledged  by 
the  said  David  Miller  in  writing  under  his  signature,  as  the  cor- 
v.  — 62 
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rect  balance  due  to  the  said  Christian  Bachman,  for  fees  received 
by  him  as  sheriff,  and  agreed  to  pay  the  same  without  defalcation 
or  set-off,  and  with  interest  from  October  1st  1837  (prout  said 
writing,  which  is  also  made  a  part  of  this  case).  On  the  23d  day 
of  March  1842,  $300  were  received  on  account  by  the  said  Chris- 
tian Bachman,  from  David  Miller,  the  defendant.  On  the  12th 
day  of  February,  the  21st  and  23d  days  of  May,  and  on  the  12th 
day  of  August  in  the  year  1842,  Christian  Bachman,  the  plaintiff*, 
by  letters  bearing  date  on  the  days  aforesaid,  addressed  Jacob 
Witmer,  terre-tenant  of  the  lot  or  piece  of  ground,  in  relation  to 
his  said  claim,  &c.  (prout  said  letters,  which  are  also  made  a  part 
of  this  case).  The  plaintiff  gave  no  other  notice  to  Jacob  Witmer 
of  his  claim  except  those  letters. 

If,  upon  the  facts  mentioned  and  included  in  the  case  stated,  the 
court  should  be  of  opinion  that  the  claim  of  Christian  Bachman, 
the  plaintiff,  against  David  Miller,  the  defendant,  for  fees  received 
as  aforesaid,  is  a  lien  upon  the  premises  purchased  by  Jacob  Wit- 
mer as  aforesaid,  and  that  the  plaintiff  is  entitled  by  law  to  recover 
interest  according  to  the  agreement  of  the  defendant,  then  judg- 
ment to  be  rendered  for  the  said  Christian  Bachman,  against  the 
said  David  Miller,  defendant,  and  against  the  said  Jacob  Witmer 
as  terre-tenant,  for  the  amount  of  his  claim  with  interest,  subject 
however,  to  a  credit  for  the  payment  made  as  aforesaid.  If  the 
court  should  be  of  opinion  on  the  case  stated  as  aforesaid,  that  the 
plaintiff  is  entitled  to  recover  without  interest,  then  judgment  to 
be  entered  as  aforesaid,  without  interest.  If,  however,  the  court 
should  be  of  opinion  upon  the  case  stated,  that  the  said  claim  of 
the  plaintiff  is  not  a  lien  on  the  premises  conveyed  to  Jacob  Wit- 
mer, then  judgment  to  be  rendered  against  David  Miller  only,  for 
the  amount  due  with  interest. 

The  following  were  the  letters  alluded  to  in  the  case  stated : 

February  12th  1842. 

DEAR  SIR  : — I  have  just  been  informed  that  you  have  lately  pur- 
chased from  Gen.  David  Miller,  his  house  in  East  King  street  in 
this  city.  As  I  have  a  lien  against  the  property  of  8888.54,  with 
interest  thereon  from  October  1st  1837,  and  am  in  want  of  the 
money,  it  will  no  doubt  be  as  convenient  for  you  to  pay  me  the 
amount  of  my  lien  out  of  the  purchase  money,  to  which  I  presume 
Mr  Miller  would  have  no  objections,  as  it  would  not  put  him  to 
any  inconvenience,  and  you  will  very  much  oblige. 

May  21st  1842. 

DEAR  SIR  : — David  Miller  having  neglected  to  comply  with  his 
several  promises  to  pay  me  the  amount  due  by  him  for  fees 
received  during  the  time  he  was  sheriff  of  this  county,  being 
$888.14,  besides  nearly  five  years'  interest,  of  which  I  informed 
you  by  letter  in  February  last  as  soon  as  I  heard  that  you  had 
become  the  purchaser  of  his  property.  My  claim  against  him  for 
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the  amount  stated  being  secured  by  lien  on  the  same,  as  I  then 
informed  you.  I  regret  exceedingly  that  I  am  obliged  to  trouble 
you  about  this  matter,  but  it  is  now  nearly  six  years  since  his 
time  expired  as  sheriff,  and  I  have  been  kept  out  of  my  money 
ever  since.  I  have  now  come  to  the  conclusion  to  proceed  by  legal 
process  against  the  property  for  the  recovery  of  rny  claim,  if 
there  is  no  satisfactory  arrangement  made  by  the  first  of  June 
next. 

May2'3d  1842. 

DEAR  SIR  : — David  Miller  having  paid  me  $300  on  account  of 
the  claim  which  I  have  against  him  for  fees  received  by  him  as 
sheriff  of  Lancaster  county  for  me,  I  am  therefore  willing  to  give 
further  time  for  the  balance. 

August  12th  1842, 

DEAR  SIR  : — I  have  thought  proper  to  furnish  you  with  a  copy 
of  my  claim  against  the  property  formerly  of  David  Miller,  so 
that  in  case  you  should  have  any  difficulty  you  may  take  some 
legal  advice  upon  the  matter,  and  if  you  are  satisfied  that  all  is 
right,  the  shortest  way  would  be  for  you  to  arrange  it  in  some 
way  to  avoid  the  expenses  of  instituting  proceedings  against  the 
property.  I  am  willing  to  wait  for  the  money,  should  that  be  any 
accommodation  to  you  ;  but  I  should  like  to  have  it  closed,  as  there 
is,  I  perceive,  no  prospect  of  Miller  paying  anything  more  on  it. 
David  Strohm,  the  person  who  made  out  the  balance,  was  the 
deputy-sheriff  under  Mr  Miller,  and  was  the  person  whom  he 
selected  himself  to  make  the  settlement  between  us.  I  refer  you 
to  the  opinion  of  the  Supreme  Court  of  this  State,  in  the  case  of 
Passmore  v.  Reigart,  (3  Penn.  Rep.  286.) 

Enclosed  in  the  above: 

LANCASTER,  June  8th  1839. 

Settlement  between  David  Miller,  late  sheriff  of  Lancaster 
county,  and  Christian  Bachman,  late  prothonotary  of  the  same 
county. 

Fees  received  by  Mr  Miller  for  Mr  Bachman  as  prothonotary,  . . .  .$1388.53 

Fees  received  by  Mr  Bachman  for  Mr  Miller  as  sheriff, 509.99 


3.54 

Leaving  a  balance  due  Mr  Bachman  of  eight  hundred  and 
eighty-eight  dollars  and  fifty-four  cents. 

[  Signed  ]  DAVID  STROHM. 

I  am  satisfied  that  the  within  balance  coming  to  Christian  Bach- 
man for  fees  received  by  me  as  sheriff  for  him  is  correct,  and  I 
agree  to  pay  the  same  without  defalcation  or  set-off,  and  with 
interest  from  October  1st  1837. 

[  Signed  ]  DAVID  MILLER. 

March  23d  1842,  received  three  hundred  dollars  on  account. 
$300 

HAYES,  (President).     The  recognizance  of  the  defendant  was 
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acknowledged  on  the  12th  day  of  October  1833;  and  the  question 
here,  as  in  the  case  of  Snyder  v.  Passmore,  is  under  the  Act  of  the 
28th  of  March  1803,  "  directing  sheriffs  and  coroners  to  give  suffi- 
cient sureties  for  the  faithful  execution  of  their  official  duties  and 
for  other  purposes."  There  is  nothing  in  the  present  case  to  dis- 
tinguish it  from  that,  which  was  decided  in  1831,  and  in  which  it 
was  held  that  the  sheriff's  recognizance  was  unlimited  in  its 
duration.  The  decision  in  that  case  must  consequently  govern  this. 
The  arguments  presented  to  show  that  the  terre-tenant  is  a 
surety ;  that  as  such  he  was  discharged  from  his  obligation  by  the 
letters  of  Bachman;  that  this  case  falls  under  the  Act  of  1834, 
relating  to  counties  and  townships,  and  county  and  township  offi- 
cers ;  and  that  the  lien  of  the  recognizance  does  not,  therefore, 
continue  to  bind  the  land  of  the  defendant — all  are  untenable. 

1.  The  terre-tenant  does  not  stand  to  the  defendant  in  the  rela- 
tion of  a  surety. 

2.  If  he  were  a  surety,  there  is  nothing  in  Bachman's  letters  to 
discharge  him. 

3.  The  Act  of  1834  does  not  apply  to  this  recognizance.     Its 
provisions  are  referable  to  recognizances  entered  into  agreeably  to 
its  requisitions ;  and  its  74th  section  altered  the  existing  law  with 
respect  to  the  extent,  and  not  the  duration  of  the  lien  of  a  sheriff's 
recognizance. 

The  plaintiff  is  entitled,  on  the  case  stated,  to  recover  judgment 
against  David  Miller,  late  sheriff,  for  the  amount  acknowledged  by 
him  to  be  due,  with  interest  from  October  1st  1837,  deducting  $300 
received  on  account,  March  23d  1842;  and  this  judgment,  being 
from  the  lien  of  the  recognizance,  in  rem  as  well  as  in  personam, 
is  a  judgment  against  Jacob  Witmer,  terre-tenant.  Let  judgment 
be  entered  accordingly. 

Errors  assigned : 

1.  The  court  erred  in  deciding  that  the  terre-tenant  in  this  case 
does  not  stand  to  the  defendant  in  the  relation  of  a  surety. 

2.  In  deciding  that  if  he  were  a  surety,  there  is  nothing  in  the 
letters  of  Bachman  to  discharge  him. 

3.  In  saying  that  the  Act  of  1834  does  not  apply  to  the  recog- 
nizance in  this  case. 

4.  In  entering  judgment  for  the  interest  from  1st  October  1837. 

5.  In  entering  a  judgment  against  Jacob  Witmer,  the  terre- 
tenant,  who  is  a  purchaser  without  notice,  as  the  case  stated  finds. 

Reigart,  for  the  plaintiff  in  error,  referred  to  1  Dall.  Laws  484 ; 
2  Ibid.  771 ;  3  Ibid.  14;  Act  28th  March  1803,  Purd.  (1831)  832, 
sect.  4;  3  P.  R.  286;  Act  15th  April  1834,  Pam.  537,  sect.  74, 
117;  7  Watts  336. 

Long  and  Fordney,  contra,  cited  2  Watts  &  Serg.  60;  1  Ibid. 
186;  3  Serg.  <$•  Rawle  170. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  lien  of  the  official  bond  of  a  sheriff,  under  the 
construction  given  to  the  Act  of  1803,  is  unlimited  both  in  dura- 
tion and  extent,  as  is  ruled  in  Snyder,  administrator  of  Reigart  v. 
The  Commonwealth  for  the  use  of  Passmore,  (3  P.  R.  286).  If, 
therefore,  this  case  falls  within  the  principle  there  decided,  it  is 
an  authority  in  point  adverse  to  the  plaintiff  in  error.  But  the 
plaintiff  in  error  contends  it  is  governed  by.  the  Act  of  1834  ;  but 
without  undertaking  to  decide  whether  the  74th  section  relied  on, 
alters  the  existing  law  in  these  particulars,  we  conceive  it  can 
have  no  effect  whatever  on  this  recognizance,  which  was  given  by 
the  sheriff  before  the  passage  of  the  last-named  Act.  In  Myers  v. 
The  Commonwealth  it  is  ruled,  that  the  Act  of  the  14th  June  1836, 
which  provides  a  remedy  on  the  official  bond  of  a  sheriff,  is  not 
applicable  to  bonds  which  bear  date  prior  to  the  passage  of  that 
Act.  It  is  ruled,  that  they  must  be  sued  according  to  the  provi- 
sions of  the  Act  of  the  28th  March  1803,  and  in  this  way  only 
can  the  plaintiff  recover  the  amount  of  the  damage  sustained  by 
the  official  misconduct  of  the  officer.  That  alteration  in  the  law, 
although  it  may  affect  the  lien  of  a  judgment  or  recognizance  then 
existing,  is  within  the  constitutional  power  of  the  Legislature.  It 
is  not  intended  to  deny,  but  we  must  all  agree,  that  it  is  a  power 
of  an  extraordinary  nature,  and  should  consequently  be  exercised 
with  great  tenderness,  and  it  is  undoubtedly  the  duty  of  the  judi- 
ciary, not  to  infer  such  an  intention  from  doubtful  expressions, 
much  less  should  such  a  construction  be  given,  where  the  Legisla- 
ture have  indicated  otherwise  in  sufficiently  clear  terms.  The 
74th  section  of  the  Act  of  the  15th  April  1834,  does  not  embrace 
a  recognizance,  except  given  under  that  Act.  This  we  think 
very  clear,  for  the  Act  prescribes  the  form  of  the  recognizance 
thereafter  to  be  taken  from  sheriffs  and  securities,  and  the  74th 
section  enacts  that  "all  the  real  estate  within  the  same  county  of 
a  sheriff  and  coroner,  &c.,  shall  be  bound  by  a  recognizance  taken 
in  manner  aforesaid  (clearly  referring  to  the  64th  section)  as  effec- 
tually as  by  a  judgment  to  the  same  amount,  in  any  court  of 
record  of  such  county."  The  recognizance  is  to  be  certified  to 
the  prothonotary  of  the  several  Courts  of  Common  Pleas.  The 
Legislature  did  not  intend  to  interfere  with  recognizances  previ- 
ously taken,  or  to  alter  in  any  manner  the  remedies  to  enforce 
them,  or  the  duration  of  the  lien.  It  would  be  difficult  to  assign 
a  reason  why  such  an  alteration  was  necessary  as  to  existing 
rights,  for  it  would  be  dangerous  to  disturb  them,  even  as  regards 
remedies,  much  less  as  to  the  duration  of  the  lien.  Statutory  limi- 
tations, operating  upon  previous  claims,  cannot  be  introduced 
except  with  extreme  precaution  and  under  extraordinary  circum- 
stances. Creditors  may  be  taken  by  surprise,  and  many  an  honest 
claim  lost,  the  consequence  of  tenderness  and  forbearance  towards 
unfortunate  debtors.  And  this  case  furnishes  an  example  in  point, 

V.  — 2B 
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for  we  are  warranted  in  saying,  that  the  plaintiff  would  not  have 
neglected  to  push  his  lien,  except  from  the  impression  derived  from 
the  case  of  Reigart  v.  Passmore,  that  his  debt  could  not  be  jeopard- 
ed by  the  delay. 

It  is  almost  needless  to  add,  that  there  is  nothing  in  the  objec- 
tion, that  the  terre-tenant  had  no  notice,  for  the  record  of  the 
recognizance  was  notice  to  the  whole  world.  Nor  is  there  any- 
thing in  the  suggestion,  that  the  terre-tenant  is  a  surety.  He  is  a 
purchaser  with  notice  of  the  lien,  and  consequently  stands  in  the 
same  situation  with  his  vendor.  The  doctrine  of  principal  and 
surety,  therefore,  does  not  apply. 

Judgment  affirmed. 


Herr's  Appeal, 

Where  a  gift  by  a  husband  to  his  wife  is  reasonable  and  not  in  fraud  of  credit- 
ors, equity  sustains  it  as  a  provision  for  her,  to  which  the  interposition  of  a  trustee 
is  not  indispensable ;  but  such  gift  must  be  established  by  clear  and  convincing 
proof,  not  only  of  the  act  of  donation  and  delivery,  but  of  her  separate  custody  of  it. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Lancaster 
county,  upon  the  settlement  of  the  account  of  Frances  Herr, 
administratrix  of  Samuel  Herr,  deceased. 

The  exception  by  the  heir  at  law  was,  that  the  accountant  had 
not  charged  herself  with  the  sum  of  $5000  cash  on  hand  at  the 
death  of  the  intestate.  The  accountant  was  the  widow  of  the 
intestate,  and  admitted  that  there  was  between  $4000  and  $5000 
in  gold  and  silver,  which  was  not  taken  into  the  inventory,  and 
which  she  claimed  as  her  own,  by  virtue  of  a  gift  to  her  by  her 
husband  in  his  lifetime ;  and  to  maintain  this,  she  gave  the  follow- 
ing evidence : 

^  Christian  Herr,  sworn.  "  When  my  neighbour  Lehman  was  sick, 
Samuel  Herr  came  up  to  my  house,  says  he  « if  Lehman  were  to 
die,  you  would  buy  the  place.'  I  told  him  if  I  had  the  money. 
(This  was  Samuel  Herr,  miller,  of  Strasburg,  deceased.)  Lehman 
died,  and  I  did  buy  the  place.  I  then  went  to  Samuel  Herr,  told 
him  that  I  had  bought  the  place  now,  and  that  he  promised  me 
some  money.  He  said  he  had  none,  but  there  was  some  silver  in 
the  house  he  said,  and  that  was  Fanny's,  (meaning  his  wife),  and 
she  would  give  it  to  nobody." 

J.  Bowermaster,  sworn.  "  Samuel  Herr  and  I  were  riding  to 
Frank's  vendue,  when  he  said  I  was  in  the  same  situation  that  he 
was,  had  no  children,  and  he  would  ask  me  a  question.  He  then 
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asked  me  what  I  would  do  with  my  estate  when  I  did  not  want  it 
any  more  myself;  I  told  him  I  would  give  it  to  them  that  had 
done  the  most  for  me  and  stood  the  most  need  of  it.  He  then  said, 
very  well,  I  believe  I  will  do  so  too,  I  would  not  wish  the  Herrs 
to  have  any  of  it,  for  they  wronged  my  father  before  me,  and  now 
they  are  trying  to  rob  me  too  if  they  can.  Samuel  Herr  was  a 
man  at  that  time  who  drank  hard." 

Mary  Long,  affirmed.  "  I  lived  at  Samuel  Herr's  at  the  time  of 
his  death.  I  had  lived  there  about  six  years  before.  About  that 
money,  I  knew  that  he  had  the  money,  that  he  made  no  use  of  it. 
It  was  kept  in  the  lower  bottom  of  a  double-bottomed  chest ;  some 
was  in  bags  and  some  was  tied  up  in  cloths.  Silver  was  what  I 
seen.  I  didn't  see  gold.  I  did  not  see  it  opened.  They  were  saying 
that  there  was  gold  amongst  it.  The  chest  was  up  stairs ;  his 
wife  kept  the  key  of  the  room.  I  helped  Samuel  Herr  to  count 
once  when  he  put  it  there.  I  knew  that  his  father-in-law  was  about 
buying  Lehman's  property,  and  that  Samuel  Herr  had  promised 
him  some  money,  and  was  giving  himself  trouble  about  it;  he 
couldn't  get  money  in  for  him.  I  knew  then  that  he  had  this  sil- 
ver, but  he  didn't  want  to  part  with  it.  All  was  appraised  at  the 
appraisement  except  this  silver,  that  was  not  given.  The  drawers 
and  bureaus  were  all  opened  at  the  appraisement,  and  Mrs  Herr 
was  present."  Ques.  "How  long  was  it  since  you  helped  Samuel 
Herr  to  put  this  money  in  the  chest,  and  how  much  was  there  ?" 
Ans.  "  I  seen  him  take  the  moneys  to  the  chest.  I  helped  to  select 
it,  but  how  much  I  don't  know;  it  was  over  $100;  it  was  before 
his  father-in-law  bought  the  place.  I  heard  Mr  and  Mrs  Herr 
say  there  was  gold  there,  but  I  never  heard  how  much.  I  seen 
him  after  we  picked  the  money,  go  into  the  room  where  the  chest 
was.  As  near  as  I  know,  I  heard  them  say  it  was  between  84000 
and  $5000,  but  I  can't  say  to  a  dollar."  Ques.  "  Did  Samuel 
Herr  use  this  money?"  Ans.  "  No  sir;  if  he  would  have  wanted 
to  use  the  money,  he  would  have  given  it  to  his  father-in-law 
when  he  bought  the  place,  and  not  troubled  himself  that  he  couldn't 
eat  or  sleep  because  he  couldn't  get  in  the  money  for  him.  Mrs 
Herr  always  kept  the  key  of  the  chest.  Mr  Herr  got  it  from  her 
when  he  wanted  it.  She  didn't  keep  the  key  of  the  desk.  Mrs 
Herr  was  along  when  we  were  counting  the  money  of  which  I 
have  been  speaking,  but  whether  she  was  along  when  he  put  it  in 
the  chest,  I  don't  know.  Samuel  Herr  was  a  drinking  man  towards 
the  last.  He  and  his  wife  when  he  was  sober  were  on  good 
terms;  when  intoxicated,  he  was  crabbed  like  other  men.  Some- 
times hard  words  passed  when  he  was  intoxicated.  He  was  a  man 
that  handled  a  great  deal  of  money." 

Fanny  Herr,  affirmed.  "  I  lived  ten  years  with  Samuel  Herr. 
I  often  heard  them  talking  about  money.  I  saw  the  chest  the 
money  was  kept  in ;  it  was  a  large  old-fashioned  chest.  The  key 
of  the  chest  was  a  large  key.  The  chest  was  generally  kept  locked. 
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Fanny  Herr  kept  the  key,  and  her  husband,  Samuel  Herr,  knew 
•where  it  was  kept,  and  could  get  it  whenever  he  wanted  it.  Mrs 
Herr  never  carried  the  key  with  her.  The  door  of  the  room  in 
which  the  chest  was  kept  was  generally  locked.  The  key  of  the 
door  was  such  as  is  generally  used  for  locking  doors.  Samuel 
Herr  could  go  into  the  room  at  any  time  he  wanted.  He  knew 
where  the  key  was  kept.  I  have  seen  Samuel  Herr  go  into  the 
room  frequently ;  sometimes,  Mrs  Herr  was  along,  and  sometimes 
he  went  in  by  himself.  I  have  seen  Samuel  Herr  abuse  his  wife. 
They  did  not  live  together  as  man  and  wife  ought  to  live.  I  have 
often  heard  him  scold  her,  and  sometimes  she  would  get  cross  and 
scold  back,  too.  I  saw  him  at  one  time,  whilst  at  dinner  table, 
throw  a  bowl  of  milk  in  her  face.  I  have  frequently  seen  him 
strike  and  box  her  about  in  the  kitchen.  I  have  known  him  to 
lock  her  out  of  the  room,  when  he  went  to  bed  at  night,  and  not 
let  her  in.  Mary  Keen,  now  Mary  Long,  lived  there  at  the  time 
I  did,  and  when  they,  (that  is,  Samuel  Herr  and  his  wife),  quar- 
relled, Mary  generally  took  her  part.  I  heard  him  frequently 
cursing  and  damning  the  New  Menonists, — meaning  his  wife  and 
Polly  Keen,  as  Mary  Long  was  then  called.  I  heard  Samuel  often 
tell  his  wife  that  she  should  go  and  leave  him,  go  home  to  her 
father's  and  stay  there.  I  left  there  about  five  months  ago,  and 
am  now  past  eighteen  years  of  age.  I  never  heard  Mrs  Herr  say 
that  the  money  in  the  chest  was  hers.  I  often  felt  ashamed  at  the 
way  they  scolded  each  other.  Polly  Keen  was  often  present  when 
they  were  scolding.  Mrs  Herr  sometimes  made  me  presents,  such 
as  a  dress  or  handkerchief.  The  chest  in  which  the  money  was 
in,  which  I  have  heard  them  talk  about,  was  kept  up  stairs." 

Mary  Long,  affirmed.  "  I  lived  with  Samuel  Herr  and  his 
widow  about  nine  years.  I  heard  that  there  was  between  $4000 
and  $5000  kept  in  a  chest  in  the  house;  it  was  an  old-fashioned 
chest,  I  think  a  walnut  one.  The  chest  was  kept  locked.  I  have 
often  seen  the  key ;  it  was  a  tolerable  large  key.  I  have  seen 
Samuel  Herr  go  into  the  room  and  take  money  in.  I  do  not  know 
whether  Mrs  Herr  was  with  him  or  not.  I  helped  Samuel  to 
select  the  money  at  the  time  I  just  spoke  of.  I  was  in  the  room 
with  him.  He  had  the  money  in  his  desk,  perhaps  for  some  time, 
I  cannot  say  how  long,  before  he  took  it  out  and  put  it  in  the 
chest.  I  seen  the  money ;  it  was  silver ;  I  do  not  recollect  the 
amount.  He  gave  me  fifty  cents  for  helping  to  count  or  select  it. 
I  never  heard  Mrs  Herr  claim  the  money  in  the  chest  as  hers  pre- 
vious to  his  death.  1  often  thought  that  he  went  on  too  bad, 
scolding  his  wife  when  he  was  in  liquor.  I  do  not  know  of  more 
than  one  or  two  nights  that  he  locked  the  door  of  his  room,  and 
would  sleep  by  himself,  and  would  not  let  her  in.  I  do  not  recol- 
lect of  Samuel  Herr  having  his  wife's  horse  brought  out  to  the 
door  saddled,  and  counting  down  the  money  he  got  with  her,  for 
her  to  take  and  go  home.  There  was  so  many  things  happened 
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there,  that  I  cannot  mind  them  particularly.  Something  of  the 
kind  might  have  happened,  but  I  cannot  say  whether  it  did  or  not. 
I  think  that  the  same  key  that  locked  the  chest,  also  locked  the 
door  of  the  room  it  was  kept  in  up  stairs." 

David  Row,  sworn.  "  I  have  known  the  family  of  Samuel 
Herr,  the  intestate,  from  the  year  1826,  or  may  be  longer.  Seven 
years  since,  I  understood  that  there  was  a  certain  amount,  some- 
where in  the  neighbourhood  of  85000,  in  hard  stuff,  in  gold  and 
silver,  that  he  had  intended  for  his  wife.  The  reason  that  I 
understood  it  was  for  her  was,  he  had  a  certain  sum  of  money  to 
make  up  that  he  promised  to  lend  away,  and  he  had  a  good  deal 
of  difficulty  in  getting  the  money,  and  he  was  obliged  to  take  it 
out  of  the  bank.  He  was  a  man  wanted  very  little  to  do  with 
banks.  He  never  owned  a  share  in  a  bank,  nor  never  had  any 
dealings  with  them,  not  previous,  to  my  knowledge,  but  at  that 
time  he  would  sooner  do  it  than  take  that  money.  He  was  a  man 
of  his  word ;  was  a  good  deal  bothered  about  making  up  this  money 
before  the  time  came.  He  was  a  responsible  man,  and  would 
always  perform  when  he  made  a  promise.  Then  it  went  off'  and 
on,  till  some  time  may  be,  1836.  During  this  time  I  understood, 
this  money  was  his  wife's.  I  understood  this  from  him.  Shortly 
before  he  deceased,  he  was  down  in  Philadelphia  on  business  of 
some  flour  that  he  had  taken  down.  He  met  me  at  the  plane, 
where  I  was  working.  This  was  in  the  year  1836.  As  we  were 
coming  out,  we  were  talking  of  money  matters.  I  asked  him  then, 
whether  he  got  silver  there  or  hard  money  ?  He  told  me  not.  I 
told  him,  I  supposed  he  had  plenty  at  home.  He  then  told  me, 
that  there  was  some  there,  but  he  had  no  say  to  it ;  he  had  nothing 
to  do  with  it ;  that  it  was  not  his ;  told  me  to  recollect  that  it 
was  his  wife's.  I  knew  that  money  was  there.  He  never  touched 
it,  in  my  opinion.  It  was  in  a  chest  up  stairs ;  but  it  was  a  thing 
that  was  kept  a  secret,  and  I  didn't  pry  into  it.  I  knew  at  the 
time  he  sent  me  to  collect  the  money,  that  that  money  was  there 
in  the  house ;  but  he  said,  he  would  sooner  borrow  the  money  out 
of  the  bank,  or  do  anything  rather  than  touch  that  money." 

Henry  Brooke,  affirmed.  "  I  hired  with  Samuel  Herr,  as  miller 
for  him,  in  1836.  After  I  had  been  there  a  month  or  so,  a  book 
pedlar  came  along  there;  he  had  books.  There  was  a  book  I 
wished  to  purchase.  I  hadn't  just  the  change,  and  I  asked  Samuel 
Herr  for  it.  I  asked  him  for  two  dollars.  He  gave  me  a  five 
dollar  note.  I  told  him  I  didn't  want  so  much  as  that.  He  said 
then  to  me,  he  had  silver  in  the  house,  but  he  would  rather  give 
me  the  five  dollar  note  than  to  take  of  that ;  that  he  had  given  it  to 
his  wife;  that  it  was  hers;  that  if  I  would  buy  the  book,  and 
hadn't  use  for  the  change,  I  should  give  it  to  him,  if  I  got  silver. 
The  harvest  before  he  died  I  was  working  on  the  saw-mill, 
taking  off  some  boards,  and  I  got  my  wrist  cut,  and  was  obliged 
to  apply  to  Dr  Musser.  After  the  wrist  got  well,  I  told  him  I 
v.  — 63  2n* 
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wanted  to  get  a  little  money  to  pay  the  doctor;  it  was  just  a  dol- 
lar I  wanted,  and  he  gave  me  a  five  dollar  note,  that  time,  again, 
and  told  me  to  return  the  change  again  to  him — that  is,  if  I  didn't 
want  more  than  a  dollar ;  for  he  said  that  he  wanted  to  have  all 
the  silver  and  gold  for  his  old  woman,  he  said  to  me.  The  silver 
that  we  would  get  in  the  mill,  we  generally  paid  him,  or  gave  him 
the  money  every  Saturday  evening,  and  when  we  would  give  it 
to  him,  he  would  say,  «  This  I  must  lay  away  for  the  old  woman.' 
Samuel  Herr  drank  some,  but  I  never  saw  him,  when  others 
thought  he  couldn't  attend  to  his  business." 

David  Eberly,  affirmed.  "  I  moved  to  Samuel  Herr's  property 
the  1st  April  1836.  I  remained  there  during  his  life.  I  worked 
for  him  days'  work.  I  heard  him  say  that  he  had  several  thou- 
sand dollars  of  hard  money  laid  away  for  his  wife.  I  heard  him 
say  so  several  times.  I  heard  him  talk  of  making  a  will,  at  one 
time;  but  he  did  not  allow  any  of  the  Herrs  anything,  except  the 
old  schoolmaster,  David  Herr.  He  allowed  he  would  leave  him 
a  little.  He  allowed  he  would  leave  it  to  his  own  wife." 

John  Eberle,  affirmed.  "  I  went  to  Samuel  Herr's  to  live  the  1st 
January  1836.  It  was  the  last  year  of  his  life.  He  sent  me  col- 
lecting ;  told  me  I  should  tell  them  I  must  have  the  money ;  that 
he  won't  wait  any  longer ;  he  promised  a  certain  man  some  money, 
and  he  didn't  want  to  disappoint  him;  that  there  was  some  money 
in  the  house,  and  that  was  silver ;  that  that  didn't  belong  to  him ; 
that  it  was  his  wife's,  Fanny ;  that  he  had  nothing  at  all  to  do 
with  it.  I  often  heard  him  telling,  before  that,  about  the  money 
— about  the  silver.  He  told  me  the  amount  of  silver;  that  it  was 
several  thousand ;  but  I  can't  say  exactly  the  amount  that  he  told 
me.  To  the  best  of  my  knowledge,  he  never  made  use  of  it.  He 
told  me  it  was  his  wife's,  Fanny." 

The  court  below  was  of  opinion  that  the  evidence  was  insuffi- 
cient to  entitle  the  wife  to  the  money  in  her  own  right,  as  a  gift 
from  her  husband,  and  therefore  charged  her  with  the  same. 

Montgomery  and  Stevens,  for  appellant,  cited  4  Watts  150 ;  2  Stor. 
Eq.  596 ;  2  Kent  163 ;  Tol.  on  Exec'rs.  226  ;  3  P.  Wms  334 ;  1  Mad. 
Chan.  402;  4  Dess.  505;  1  Johns.  Chan.  240,329;  15  Serg.  $ 
Rawle  84;  6  Whart.  571 ;  2  Stra.  955. 

Reigart  and  Parke,  contra,  cited  2  Black.  Com.  440 ;  5  Whart. 
142;  3  Binn.  366;  3  Atk.  400;  Tol.  on  Exec'rs  224,  235;  Reeve's 
Dom.  Rel.  91 ;  2  Kent's  Com.  438. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  Such  a  gift  as  this  would  certainly  be  void  at 
law ;  for  not  only  is  the  wife's  capacity  to  contract  with  her  hus- 
band extinguished  by  the  merger  of  her  legal  existence  in  his,  but 
as  her  possession  is,  in  contemplation  of  law,  his  possession,  she  is 
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incapable  of  receiving  from  him  that  delivery  and  transfer  of  it, 
which  is  essential  to  this  species  of  contract.  But  where  a  gift  to 
the  wife  is  reasonable,  and  not  in  fraud  of  creditors,  equity  sustains 
it  as  a  provision  for  her,  to  which  the  interposition  of  a  trustee  is 
not  indispensable;  yet  in  consideration  of  the  facility  with  which 
evidence  of  it  may  be  fabricated,  resting,  as  it  usually  does,  on  the 
testimony  of  witnesses  domesticated  in  the  family,  and  tinctured 
with  the  prejudices  and  partialities  of  its  members,  a  chancellor 
exacts  clear  and  convincing  proof  of  the  act  of  donation  and  deli- 
very, followed  by  the  same  custody  that  a  wife  has  of  her  ward- 
robe or  the  ornaments  that  belong  to  her  person :  in  fine,  distinct 
proof  of  what  would  constitute  a  gift  to  any  one  else.  In  a  case 
of  the  first  impression,  such  as  the  present  happens  to  be  with  us, 
it  is  excusable  to  re-assert  these  text-book  principles  as  the  law 
of  the  court. 

That  the  coin  in  question  was  set  apart  from  the  husband's  bank- 
notes, which  he  treated  as  his  proper  money  by  locking  them  up 
in  his  desk  and  taking  the  key,  has  not  been  denied ;  at  least  the 
fact  is  borne  out  by  every  part  of  the  evidence.  This  coin  was 
kept  in  the  lower  part  of  a  double-bottomed  chest,  of  which  the 
wife  kept  the  key,  but  to  which  the  husband  had  access  at  those 
times  when  he  visited  it  to  increase  the  hoard.  What  more  deci- 
sive badge  of  ownership  and  possession  could  there  be  ?  It  is  true 
that  he  went  to  the  chest  indifferently  when  she  was  present  and 
when  she  was  absent ;  but  to  have  watched  him  on  those  occasions 
she  may  have  thought  would  have  evinced  an  unnatural  distrust 
of  one  whose  acts  were  intended  to  benefit  her ;  for  though  he  often 
put  money  into  it,  no  witness  speaks  of  having  seen  him  take  any 
out  of  it.  That  the  parties  lived  on  these  terms  of  unreserved 
confidence,  is  a  circumstance  which  corroborates  the  direct  evi- 
dence of  the  gift ;  and  that  the  husband  had  occasional  access  to 
the  chest,  is  not  more  inconsistent  with  the  wife's  possession  than 
the  same  sort  of  access  would  have  been  to  the  place  where  she 
kept  her  apparel.  In  Northey  v.  Northey,  (2  Aik.  77),  where  the 
question  was  whether  certain  jewels  were  part  of  the  wife's  para- 
phernalia, and  consequently  whether  she  had  retained  them  in  her 
possession  during  the  husband's  life,  it  was  decreed  for  her,  on 
proof  that  she  had  worn  them  six  weeks  before  his  death,  and  after 
he  had  specifically  bequeathed  them  away  from  her,  though  he 
had  kept  them  locked  up  in  his  bureau,  where  they  were  found  by 
his  executor,  his  custody  being  deemed  her  possession.  That  is  a 
much  stronger  case  than  the  present,  in  which  the  room-door  was 
kept  locked  by  the  same  key,  and  in  which  the  wife's  general  pos- 
session is  proved  by  two  uncontradicted  witnesses. 

The  evidence  of  donation  rests  on  the  testimony  of  witnesses 
who  prove  not  only  the  husband's  declarations  of  the  fact,  but 
acts  done  by  him  in  conformity  to  it.  Naked  declarations  of  the 
sort  are  of  less  account  than  acts  which,  by  reason  of  their  greater 
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notoriety,  are  less  easily  misrepresented  or  misunderstood.  Such 
declarations  are  sometimes  made  for  the  sake  of  peace ;  sometimes 
with  a  view  to  future  events;  and  sometimes  with  no  definite  pur- 
pose whatever,  as  where  a  horse,  or  anything  else,  is  designated 
as  the  property  of  the  wife  or  a  particular  child :  these  are  idle  or 
unsettled  indications  of  an  intended  disposition,  to  which  it  would 
be  rash  to  give  the  effect  of  proofs.  But  when  they  are  found  to 
have  been  acted  on  as  the  basis  of  a  fixed  determination,  they 
assume  a  very  different  aspect.  In  the  case  under  consideration, 
the  husband  kept  his  own  money  under  lock  and  key,  using  it 
exclusively  in  the  course  of  his  business,  and  letting  no  necessity. 
however  pressing,  break  in  on  the  destined  provision  for  his  wife. 
And  so  sacred  did  he  consider  it,  that  rather  than  touch  it  at  his 
utmost  need,  he  raised  money  on  his  note  put  into  bank  for  dis- 
count—  a  last  resource,  to  which  he  had  evinced,  on  other  occa- 
sions, a  peculiar  repugnance.  In  lending  or  paying  he  parted  with 
no  coin,  but  contrived  rather  to  get  it  in  change,  avowedly  to 
increase  the  cherished  store.  Now  to  explain  the  drift  of  this,  his 
several  declarations  to  five  different  witnesses — that  the  coin  was 
the  money  of  his  wife,  and  that  it  was  collected  for  her  separate 
use — as  well  as  his  declarations  to  others,  that  his  kindred  should 
not  have  his  property  at  his  death — come  into  the  case  with  deci- 
sive effect.  He  was  childless ;  and  the  gift  was,  not  only  a  natu- 
ral, but  a  proper  one.  This  evidence  would  be  sufficient  proof 
of  a  gift  to  a  stranger:  then  why  not  sufficient  proof  of  a  gift  to 
one  standing  in  a  relation  so  intimate? 

The  appellees  oppose  to  it  the  improbability  of  such  a  thing 
from  a  husband  who  is  proved  to  have  abused  her,  when  he  was 
drunk,  with  words  and  blows.  Had  it  been  proved  that  he  did 
so  when  he  was  sober,  there  would  have  been  matter  in  it ;  but 
the  very  consciousness  of  his  brutality  may  have  led  him,  in  his 
moments  of  sobriety,  to  make  the  provision  he  did,  in  atonement 
of  her  wrongs;  so  that  this  feature  of  the  case  rather  strengthens 
the  evidence  of  the  gift  than  weakens  it.  It  is  in  proof  that  he 
treated  her  well  when  he  was  sober;  and  though  drunkenness 
commonly  transforms  a  civilized  man  into  a  savage,  and  a  kind 
husband  into  a  beast,  the  transformation  seldom  survives  the 
debauch  that  occasioned  it.  The  proof  of  its  occasional  occur- 
rence, in  this  instance,  is  not  enough  to  overbear  the  positive,  dis- 
tinct, and  full  proof  of  the  fact  it  is  adduced  to  encounter.  The 
other  exceptions  are  not  sustained ;  but  the  item  of  $4500,  charged 
as  part  of  the  husband's  estate,  must  be  struck  out  of  the  auditor's 
report,  and  the  decree  affirmed  for  the  residue. 

So  decreed. 
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Beyer  against  Reesor. 

The  declaration  and  separate  examination  of  a  married  woman,  required  by  the 
Act  of  27th  March  1832,  to  entitle  her  husband  to  the  share  of  her  intestate 
father's  estate  secured  by  recognizance  in  the  Orphans'  Court,  must  be  filed  during 
the  lifetime  of  the  wife ;  otherwise,  at  her  death,  it  will  go  to  her  heirs  at  law. 

ERROR  to  the  Common  Pleas  of  Lancaster  county. 

The  Commonwealth  for  the  use  of  George  Keller,  administrator 
of  Ann  Beyer,  deceased,  against  John  Reesor  and  Christian  Reesor. 
This  was  an  action  of  debt  upon  a  recognizance  in  the  Orphans' 
Court.  On  the  16th  December  1839,  a  petition  was  presented  for 
the  purpose  of  obtaining  a  partition  or  valuation  of  the  estate  of 
Christian  Reesor,  deceased,  and  an  inquest  was  thereupon  award- 
ed. On  the  18th  February  1840,  the  inquest  made  report,  dividing 
the  real  estate  into  three  parts,  No.  1  being  valued  at  88175.81. 
On  the  18th  March  1840,  the  report  being  confirmed,  purpart  No. 
1  was  taken  at  the  appraisement  by  John  Reesor,  who,  with  Chris- 
tian Reesor,  entered  into  a  recognizance  to  the  Commonwealth, 
conditioned  for  the  payment  to  the  widow  and  legal  representa- 
tives of  the  said  deceased,  the  proportions  to  which  they  were 
respectively  entitled  out  of  the  value  of  purpart  No.  1,  on  the  1st 
April  1840,  with  interest  thereon.  At  the  time  this  recognizance 
was  taken,  and  at  the  death  of  Christian  Reesor,  intestate,  there 
were  three  children  of  the  deceased,  viz.,  the  two  defendants  and 
Ann,  intermarried  with  David  F.  Beyer.  On  the  1st  May  1840, 
Ann  Beyer  made  a  declaration  under  the  48th  section  of  the  Act 
of  27th  March,  1832,  that  she  was  willing  that  her  share,  stated 
to  be  $2721.45,  might  be  paid  to  her  husband  without  any  condi- 
tion or  security  whatever.  This  declaration  was  acknowledged 
the  same  day  before  Judge  Dale,  but  was  not  filed  at  that  time. 
Before  the  declaration  was  filed,  to  wit,  on  the  15th  September 

1840,  Ann  Beyer  died.    On  the  17th  March  1841,  the  declaration 
of  the  deceased  wife  was  filed  in  the  Orphans'  Court.     In  April 

1841,  David  F.  Beyer,  the  husband,  died,  having  first  made  his 
will,  appointing  George  Keller  his  executor,  who  took  out  letters 
of  administration  upon  the  estate  of  Ann  Beyer,  deceased,  and 
brought  this  suit  for  the  purpose  of  distributing  the  money  to  be 
recovered,  among  the  next  of  kin  of  the  deceased  husband,  to  the 
exclusion  of  the  next  of  kin  of  the  wife.     No  debts  of  the  wife 
were  shown  or  alleged  to  exist.     The  mother  of  Ann  Beyer,  and 
the  defendants,  her  two  brothers,  claimed  to  be  entitled  to  the 
money  to  the  exclusion  of  the  next  of  kin  of  David  F.  Beyer,  and 
opposed  the  plaintiff's  recovery. 
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The  court  below  delivered  the  following  opinion  to  the  jury : 
which  was  the  subject  of  exception  by  the  plaintiff. 

(LEWIS,  President.)  The  decision  in  Yoke  v.  Barnet,  (1  Binn. 
365),  in  which  it  was  held  that  the  sum  awarded  to  the  wife  for 
her  portion  of  the  real  estate  of  her  father  was  personal  estate,  and 
liable  to  be  applied  to  the  discharge  of  her  husband's  debts, 
although  her  real  estate  could  not  have  been  thus  applied,  was 
never  satisfactory  to  the  profession.  The  proceedings  in  the 
Orphans'  Court  were  for  the  purpose  of  division,  not  conversion, 
and  the  partition,  being  by  act  of  the  law,  and  not  by  act  of  the 
party,  should  not  receive  such  a  construction  as  to  work  injury  to 
any  of  the  parties.  And  as  the  land  of  the  wife  could  not  be 
taken  in  execution  for  the  payment  of  the  husband's  debts  by  any 
direct  proceeding  known  to  the  law,  the  same  thing  should  not  be 
permitted  to  be  done  by  indirection.  But  the  decision  having  been 
made,  it  was  submitted  to,  although  a  determination  was  evinced 
not  to  carry  the  principles  which  governed  that  case  beyond  the 
case  itself,  or  others  exactly  similar.  It  was  held  that  where  a 
feme  covert  died  after  an  appraisement  in  proceedings  for  partition, 
and  after  the  heirs  had  respectively  refused  to  take  ^t  at  the 
appraisement,  and  after  a  sale  had  been  actually  ordered,  her 
interest  remained  as  land,  and  her  husband  surviving  was  not 
entitled  to  the  money  raised  by  the  sale.  Ferree  v.  Elliot,  (8  Serg. 
4"  Rawle,  312).  The  same  principle  was  recognised  as  the  law  in 
Withers's  Appeal,  (14  Serg.  6f  Rawle,  185).  In  these  cases,  an  order 
to  convert  the  estate  into  personalty  was  not  considered  as  hav- 
ing the  same  effect  as  a  direction  to  sell  in  a  will,  or  an  agreement 
of  sale :  these  latter,  being  the  acts  of  the  party,  would  have  the 
effect  of  converting  the  real  estate  into  personal,  upon  the  prin- 
ciple in  equity,  that  whatever  was  directed  or  agreed  to  be  done, 
was  considered  as  done.  And  when,  for  the  purpose  of  paying 
legacies,  a  testator  directed  land  to  be  sold  by  his  executors,  the 
surplus  reverted  to  the  heir  as  real  estate,  and  not  to  the  executor 
as  personal  estate.  Wilson  v.  Hamilton,  (9  Serg.  fy  Rawle  424). 

In  Shaupe  v.  Shaupe,  (12  Serg.  fy  Rawle  13),  it  was  held  that 
the  annual  interest  of  one-third  of  the  valuation  of  real  estate, 
payable  to  the  widow  under  the  intestate  law,  is  subject  to  a 
sheriff's  sale  as  land,  because  issuing  out  of  the  land.  In  partition 
between  parceners,  where  the  partition  is  effected  by  awarding  to 
the  parties  the  premises  for  terms  of  years  alternately,  although 
terms  are  generally  regarded  as  personal  estate,  and  as  such  go  to 
executors,  yet  in  the  case  here  mentioned  they  are  considered  real 
estate,  because  the  object  was  to  divide  and  not  to  convert  the 
real  estate  into  personal.  Co.  Litt.^4  a  167;  Alnatt  144.  If  rent 
be  granted  for  owelty  of  partition,  without  words  of  limitation, 
yet  it  shall  descend  to  the  heirs  of  the  grantee,  because  it  came  to 
her  in  respect  of  the  land  which  should  descend  to  the  heir.  1  Fern. 
133;  Alnatt  133.  There  is  a  diversity,  in  the  effects  of  proceed- 
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ings  which  are  by  act  of  the  law,  and  proceedings .  by  act  of  the 
party.  Whatever  is  by  act  of  the  law,  is  done  without  working 
wrong  to  any  one.  If  a  term  of  years,  or  money  granted  to 
equalize  a  partition,  or  money  awarded  to  a  widow  in  lieu  of 
dower,  are  regarded  as  real  estate  because  they  come  to  the  party 
in  respect  of  land,  then  the  money  awarded  to  a  wife  in  lieu  of 
her  interest  in  her  father's  real  estate,  should  also  be  regarded  as 
real  estate,  because  it  comes  to  her  in  respect  of  the  land,  and 
comes  without  any  act  of  her  own  to  change  its  character  from 
real  to  personal  estate.  These  remarks  are  made  to  show  the  judi- 
cial leaning  in  favour  of  preserving  the  character  of  the  wife's  real 
estate,  and  against  all  changes  which  would  alter  its  course  of 
descent,  and  deprive  the  wife  or  her  heirs  of  its  enjoyment,  in 
favour  of  those  who  are  strangers  to  her  blood.  A  strong  evidence 
of  this  inclination  is  to  be  found  in  the  remarks  of  the  present 
Chief  Justice  in  the  case  of  Ferree  v.  Elliot,  (8  Serg.  4*  Rawle  315). 
"  For  myself,"  says  that  Judge,  "  I  shall  never  consent  to  give 
effect  to  a  claim  by  the  husband,  or  those  in  his  stead,  to  what  was 
at  any  time  the  wife's  real  estate,  when  it  is  possible  to  defeat  it, 
by  any  construction,  however  forced."  This  is  strong  language, 
but  it  rests  upon  the  impregnable  foundation  of  natural  justice, 
and  has  ample  support  in  the  conscience  of  every  enlightened 
chancellor.  Equity  will  not  assist  the  husband  to  obtain  posses- 
sion of  his  wife's  personal  estate,  which  belongs  to  him  by  the 
marriage,  without  insisting  upon  a  suitable  provision  for  her;  but 
his  claim  upon  her  real  estate,  for  more  than  the  tenancy  by 
curtesy  given  by  the  contract  of  marriage,  "  is  without  a  particle 
of  equity,"  and  therefore,  a  husband  would  not  be  assisted,  on  any 
terms,  in  turning  her  real  estate  into  money.  8  Serg.  <$'  Rawle  315. 
The  case  of  the  wife  was  considered  one  of  peculiar  hardship, 
when  the  power  and  influence  of  her  husband  over  her  were  con- 
sidered, and  the  want  of  a  chancery  power  in  our  courts  to  insist 
upon  a  suitable  provision  was  taken  into  the  account.  Influenced 
by  these  considerations,  the  commissioners  to  revise  the  civil  code 
recommended,  and  the  Legislature  passed  the  Act  of  29th  March 
1832,  the  48th  section  of  which  expressly  directs  that  the  money 
"  shall  be  paid  after  the  husband's  death  to  the  wife,  or,  if  she 
shall  not  survive  him,  to  her  heirs  as  if  the  same  were  real  estate." 
Nothing  can  divert  it  from  this  course  of  distribution  but  the  con- 
sent of  the  wife  given  under  the  guards  carefully  provided  by  the 
Act.  The  consent  must  be  in  writing,  and  acknowledged  sepa- 
rate and  apart  from  her  husband  before  one  of  the  Judges  of  the 
Orphans'  Court  where  the  proceedings  are  had,  if  she  reside  in 
the  county,  and  her  declaration  and  acknowledgment  must  be  cer- 
tified by  the  same  Judge,  and  filed  of  record  in  the  said  Orphans' 
Court."  Now,  it  must  be  remembered,  that  the  declaration  of 
the  wife  was  not  filed  of  record  in  the  Orphans'  Court  until  nearly 
a  year  after  it  was  made,  and  until  more  than  six  months  after 
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the  death  of  the  wife,  and  the  rights  of  her  heirs  had  become  vested. 
A  descent  cast  tolls  the  entry  of  one  having  right.  It  may  also 
have  the  eft'ect  of  putting  an  end  to  a  claim  of  one  having  no  right 
and  not  a  particle  of  equity.  The  claim  of  the  husband  must  be 
made  out  strictly  under  the  law,  or  it  fails.  The  filing  of  the 
wife's  declaration  in  the  Orphans'  Court,  was  a  necessary  step  to 
complete  his  right.  This  was  required  in  order  that  the  whole 
matter  might  be  under  the  supervision  of  that  tribunal,  in  order 
that  the  transaction  might  be  immediately  known  to  the  friends 
of  the  wife,  and  measures  at  once  taken  to  correct  any  compulsion 
or  undue  influence  of  the  husband  in  obtaining  it.  It  was  also 
proper  to  file  the  paper,  that  the  character  of  the  property  might 
be  known  as  well  as  fixed.  In  this,  the  creditors  of  the  husband 
might  have  an  interest,  who  might  be  greatly  incommoded  by  per- 
mitting him  to  keep  the  paper  in  his  pocket,  with  power  to  file  it  or 
not,  and  thus  at  his  pleasure  make  the  property  subject  to  his  debts 
or  not.  It  was  necessary  that  the  paper  should  be  filed,  in  order  that 
the  court  might  make  the  proper  order  directing  the  money  to  be  paid 
to  the  husband.  But  the  paper  was  not  filed,  and  no  such  order  was 
made  or  applied  for,  until  the  rights  of  the  wife's  heirs  had  vested 
by  her  death.  It  must  be  remembered,  that  this  declaration  of  the 
wife  is  not  an  assignment  for  a  valuable  consideration  paid.  It  is 
merely  a  power  to  receive,  given  to  the  husband  without  any  value 
paid  by  him.  If  it  be  in  the  nature  of  a  letter  of  attorney,  it  is  re- 
voked by  the  death  of  the  wife.  If  it  be  a  legal  assignment  to  the 
husband,  his  representatives,  as  he  survived,  ought  to  have  brought 
the  action  upon  it.  In  the  case  of  a  deed  not  recorded,  as  required 
by  the  recording  acts,  equity  will  remedy  the  omission  against  the 
grantor,  or  against  a  purchaser  with  notice  of  the  previous  sale 
and  conveyance.  But  this  is  because  a  consideration  has  been 
paid,  and  it  is  a  fraud  in  the  grantor  to  sell  the  land  again,  and 
also  a  fraud  in  the  purchaser  having  notice  to  buy  it,  and  thus 
deprive  the  party  of  that  for  which  he  had  rendered  value.  Equity 
always  aids  where  a  valuable  consideration  has  been  paid.  But, 
in  this  case,  nothing  has  been  paid  to  entitle  the  claim  to  the 
favourable  consideration,  or  extraordinary  aid  of  a  Court  of  Chan- 
cery. The  claim  is  a  strictly  legal  one,  or  it  is  nothing.  "  It  is 
without  a  particle  of  equity."  It  might  also  be  said,  that  it  is 
against  equity,  as  it  is  certainly  against  the  common  feelings  of 
natural  justice  that  the  real  estate  of  the  wife  should  be  taken  from 
her  mother  and  brothers  and  given  to  those  who  are  strangers  to 
her  family.  The  husband's  representatives  depend  entirely  on  a 
legal  claim  under  the  Act  of  1832.  This  they  have  failed  to  estab- 
lish, as  the  paper  was  not  filed,  nor  any  order  obtained  awarding 
the  money  to  the  husband,  until  after  the  rights  of  the  defendants 
as  heirs  of  the  wife  had  vested.  Influenced  by  these  reasons,  the 
court  instruct  the  jury,  that  under  the  evidence  in  the  cause, 
the  plaintiff  is  not  entitled  to  recover,  and  that  the  defendants 
are  entitled  to  a  verdict. 
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Long  and  Stevens,  for  plaintiff  in  error,  cited  2  Whart.  246  ;  7 
Watts  563;  1  £mn.  364;  6  Johns.  112;  7  JFattsl59;  3Bro.  Chan.  240. 


Frazer,  contra,  cited  9  Watts  529;  16  Serg.  fy  -Rato/e  60;  7 
Watts  217  ;  4  fFflar*.  22  ;  3  Whart.  309. 


PER  CURIAM.  —  The  reasons  given  for  the  opinion  of  the  Com- 
mon Pleas  are  so  full  to  the  purpose,  and  in  such  entire  accord- 
ance with  the  sentiments  of  this  court,  that  nothing  material 
remains  to  be  added.  Were  not  the  real  estate  of  a  wife  involved 
in  the  question,  it  might  admit  of  the  possibility  of  a  doubt  whether 
filing  the  certificate  of  record  is  an  integrant  part  of  the  act,  which 
dispenses  with  the  husband's  duty  to  give  the  security,  though  the 
words  of  the  statute  naturally  and  necessarily  import  that  it  is. 
It  is  put  on  a  footing  with  the  separate  examination,  declaration 
and  certificate  ;  all  of  which  are  to  be  perfected  before  the  wife's 
title  is  devested.  But  were  the  statute  less  explicit,  the  policy 
which  has  induced  this  court  to  exact  a  strict  compliance  with  the 
requirements  of  the  statutes  in  respect  to  conveyances  of  the  wife's 
land,  as  well  as  to  restrain  her  from  exercising  a  power  over  her 
separate  estate  not  contained  in  the  settlement,  would  induce  us 
to  decide  the  point  before  us  in  favour  of  the  defendants.  We 
are  of  opinion,  therefore,  that  the  filing  of  the  certificate  after  the 
wife's  death,  was  not  a  compliance  with  the  statute. 

Judgment  affirmed. 


Lancaster  County  against  Roberts. 

Criminals  sentenced  to  confinement  at  labour  in  the  Eastern  Penitentiary,  must 
be  removed  there  at  the  expense  of  the  county  where  they  are  convicted. 

ERROR  to  the  District  Court  of  Lancaster  county. 

This  was  an  action  by  Anthony  E.  Roberts,  late  sheriff  of  Lan- 
caster county,  against  the  County  of  Lancaster,  to  recover  $326.50, 
the  expenses  of  removing  several  convicts,  who  had  been  sentenced 
while  he  was  in  office,  to  solitary  confinement  at  labour  in  the 
Eastern  Penitentiary  for  a  period  of  one  year  or  longer.  The 
question  was,  whether  the  county  was  liable  for  this  expense. 

HAYS,  President,  decided  that  the  plaintiff  was  entitled  to 
recover,  and  directed  a  judgment  accordingly. 

Long,  for  plaintiff  in  error. 
Ettmaker,  contra. 

v.  —  64  2s 
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PER  CURIAM. — The  opinion  of  the  District  Court  is  correct ;  the 
Act  of  1831  is  express,  that  the  expenses  of  removals  shall  be  paid 
by  the  county. 

Judgment  affirmed. 


Muirhead  against  Kirkpatrick. 

A  set-off  is  in  the  nature  of  a  cross-action,  and  may  be  withdrawn,  in  analogy 
to  suffering  a  nonsuit,  where  the  evidence  is  found  to  be  too  weak  to  support  it : 
bnt  like  a  nonsuit,  the  withdrawal  of  it  ought  to  be  explicit. 

ERROR  to  the  District  Court  of  Lancaster  county. 

William  Muirhead  against  William  Kirkpatrick.  This  was  an 
action  of  debt  founded  on  a  promissory  note  not  exceeding  8372.44. 
The  defendant  pleaded  payment  and  set-off.  On  the  trial  the 
defendant  gave  in  evidence  an  account  of  Ephraim  Kirkpatrick 
against  the  plaintiff,  which  had  been  assigned  to  William  Kirk- 
patrick the  defendant  before  suit  brought,  amounting  to  $192.50. 
To  repel  the  effect  of  the  evidence  of  this  set-off,  the  plaintiff  gave 
in  evidence  the  record  of  another  action  between  the  same  parties 
brought  to  the  same  term,  which  had  been  referred  to  arbitrators, 
who  made  an  award  in  favour  of  the  plaintiff  for  $187.80,  from 
which  there  was  no  appeal.  The  plaintiff  in  this  suit  called  wit- 
nesses to  prove  that  the  set-off  now  given  in  evidence  was  claimed 
by  the  defendant  and  passed  upon  by  the  arbitrators  in  the  former 
suit :  what  did  occur  before  the  arbitrators  was  testified  to  as 
follows : 

S.  Parke,  Esq.  sworn.  I  was  employed  by  William  Kirkpa- 
trick in  a  suit  when  the  arbitrators  met  at  Kauffman's.  White- 
hill,  Carpenter  and  Musser  were  arbitrators.  Mr  Frazer  gave 
in  evidence  the  note,  which  we  didn't  deny.  I  then  rose  and 
stated  what  our  defence  would  be.  Mr  Johnson  was  called  and 
proved  the  execution  of  this  assignment.  I  then  called  Ephraim 
Kirkpatrick.  Mr  Frazer  asked  me  what  I  intended  to  prove  by 
Kirkpatrick.  I  mentioned  that  we  intended  to  prove  the  various 
matters  and  items  of  the  account  assigned.  Mr  Frazer  objected, 
and  we  made,  I  think,  two  speeches.  The  arbitrators  then  went 
out  to  consult  on  the  objection.  Afterwards  they  returned,  and 
Squire  Musser,  who  had  taken  this  assignment,  laid  it  on  the  table 
and  said,  "  we  have  agreed  to  dispense  with  the  testimony  of 
Kirkpatrick."  I  then  said,  "  we  will  then  dispense  with  our  fur- 
ther attendance  upon  the  arbitrators,"  and  I  then  took  up  this 
paper  and  the  other  papers,  put  them  in  my  pocket,  and  left  the 
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room,  followed  by  Kirkpatrick,  and,  I  believe,  his  witnesses.  This 
assignment  was  not  given  in  evidence  at  all.  The  execution  was 
proved,  as  I  have  stated,  of  the  assignment,  and  when  I  was  pro- 
ceeding to  prove  by  Ephraim  Kirkpatrick  the  several  matters  and 
items,  the  objection  was  made  to  his  testifying,  which  we  dis- 
cussed. Mr  Frazer  and  myself  both  read  the  assignment  in  the 
course  of  our  speeches  and  commented  upon  it,  but  it  was  not 
given  in  evidence. 

Cross-examined.  In  my  opening  of  the  defence,  I  stated  at  large 
and  some  length  what  we  would  prove :  that  there  was  a  company, 
of  which  Mr  Muirhead's  son  was  a  member,  who  sold  out  a  num- 
ber of  machines  and  other  articles  to  William  Kirkpatrick  and  his 
brother  Ephraim,  to  have  them  at  Reading,  and  his  brother  those 
at  Allentown  and  Easton,  and  took  their  joint  notes  ;  and  that  we 
claimed  as  a  set-off  the  amount  of  the  bill  which  Ephraim  had 
assigned  to  his  brother. 

The  defendant  requested  the  court  to  charge  the  jury  upon  the 
following  point : 

That  although  the  defendant's  counsel  did  propose  to  set-off  the 
claim  now  given  in  evidence  by  defendant,  in  a  former  suit  before 
arbitrators  between  the  same  parties,  yet  if  he  withdrew  the  same, 
together  with  his  whole  defence,  (and  himself  and  his  client,) 
before  the  claim  was  proved  and  admitted  in  evidence,  and  if  the 
arbitrators,  therefore,  never  did  examine  said  claim,  and  pass  or 
adjudicate  upon  it  or  any  part  of  it,  then  such  claim  is  not  heard 
by  the  former  trial,  and  may  be  adduced  in  the  present  suit,  if 
otherwise  justly  due;  of  all  which  facts  the  jury  are  to  judge  and 
decide. 

The  court  below  answered  the  proposition  in  the  affirmative, 
and  added :  "  Whether  the  matters  of  set-off  given  in  evidence 
here,  were  heard,  passed  upon  and  decided  by  the  arbitrators  in 
the  suit  to  June  1842,  No.  45,  or  not,  is  a  question  of  fact  to  be 
determined  by  the  jury  according  to  the  evidence.  The  rule  of 
law  is,  that  a  decree  or  judgment  of  a  court  of  competent  jurisdic- 
tion, between  the  same  parties,  on  the  same  subject-matter  or  right, 
is  conclusive ;  and  this  rule  applies  to  an  award  of  arbitrators 
unappealed  from,  and  to  a  set-off  heard,  passed  upon  and  decided 
by  such  arbitrators.  It  does  not  apply  to  a  set-off  presented  to 
the  arbitrators,  but  withdrawn,  and  not  passed  upon  or  decided 
by  them." 

This  direction  of  the  court  was  the  subject  of  the  assignment  of 
error. 

Frazer,  for  plaintiff  in  error,  cited  11  Mass.  445. 

Amwake  and  Stevens,  contra,  cited  13  Serg.  4*  Rawle  246 ;  9  Watts 
567 ;  9  Serg.  $  Rawle  429. 
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PER  CURIAM.  —  There  was  no  evidence  of  withdrawal  to  war- 
rant the  leaving  of  the  fact  to  the  jury.  The  set-off  was  claimed, 
and  evidence  was  given  in  support  of  it ;  but  the  principal  witness 
being  deemed  incompetent,  the  defence  was  abandoned,  and  the 
defendant's  counsel  retired.  Had  he  meant  to  reserve  the  demand 
for  a  separate  action,  he  would  have  said  so ;  but  he  did  not,  and 
the  arbitrators  consequently  passed  upon  it.  A  set-off  is  in  the 
nature  of  a  cross  action,  and  may  be  withdrawn  in  analogy  to 
suffering  a  nonsuit  when  the  evidence  is  found  to  be  too  weak  to 
support  it ;  but  like  a  nonsuit,  the  withdrawal  of  it  ought  to  be 
explicit. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Post  against  Avery.  /  j  /?  £/c/  ^ 

An  assignment  of  a  cause  of  action,  which  is  merely  colourable,  shall  not  /  /  ' 

devest  the  title  of  the  plaintiff  so  as  to  make  him  a  competent  witness  ;  whatever 
its  legal  effect  between  the  parties  may  be ;  and  every  assignment  is  to  be 
deemed  colourable,  when  no  other  motive  for  it  can  be  made  to  appear. 

ERROR  to  the  Common  Pleas  of  Susquehanna  county. 

David  Avery  against  Norman  J.  Post.  This  was  an  action  on 
the  case  in  assumpsit.  Upon  the  trial,  the  plaintiff  executed  an 
assignment  of  all  his  interest  in  the  cause  of  action  to  his  son,  and 
was  then  offered  as  a  witness.  The  defendant  objected,  but  the 
court  overruled  the  objection  and  sealed  a  bill  of  exception.  A 
verdict  was  rendered  for  the  plaintiff. 

Case,  for  plaintiff  in  error,  cited  9  Serg.  4*  Rawle  20  ;  5  Watts 
419 ;  1  Watts  fy  Serg.  147. 

Lusk,  contra,  cited  3  Whart.  337. 

v.  —  2  s  *  (»») 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  — The  rule  that  a  plaintiff  may  devest  himself  of 
the  character  of  a  party  by  devesting  himself  of  the  cause  of  action, 
was  established  in  Steele  v.  The  Phoenix  Insurance  Company,  a 
few  years  before  I  came  into  the  court ;  and  I  was  among  the  most 
steadfast  of  its  supporters,  particularly  in  M'flroy  v.  M'llroy,  (1 
Rawle  345).  Certain  it  is  that  it  is  faultless  in  theory,  whatever 
it  may  be  in  practice.  To  bring  himself  within  it,  a  nominal 
plaintiff  shows  that  he  has  irrevocably  parted  with  the  demand  in 
suit ;  and  thus,  according  to  the  general  principle  applicable  to 
questions  of  interest,  he  stands  before  the  court  a  disinterested 
witness,  a  mere  honorary  engagement  to  restore  the  fruits  of  the 
action  to  the  assignor,  being  evidence  only  of  bias  or  an  interest 
going  to  credibility.  The  rule,  therefore,  is  technically  unobjec- 
tionable. But  however  faultless  it  may  be  in  form,  it  is  proved  by 
experience  to  be  intolerably  mischievous  in  its  consequences.  It 
is  used  almost  daily  to  let  a  plaintiff  slip  out  of  the  garb  of  a  party 
to  put  on  that  of  a  witness,  in  what  still  is  palpably  his  own  cause, 
by  means  of  an  assignment  to  a  child,  a  convenient  friend,  or  a 
man  of  straw,  while  the  defendant  is  bound  hand  and  foot,  and 
exposed  defenceless  to  the  assaults  of  his  testimony  ;  and  this,  too, 
with  scarce  the  colour  of  a  pretence  that  he  is  not  the  actual 
party  though  devested  of  the  legal  interest.  Take  the  case  before 
us  as  an  instance  —  and  it  is  a  type  of  all  the  rest.  The  plaintiff, 
for  no  pecuniary  consideration  that  appears,  assigned  his  claim  to 
the  bill  of  costs,  which  is  the  subject  of  the  action,  to  his  own  son  ; 
and  this  in  the  progress  of  the  trial,  when  it  was  found  that  he 
could  not  get  on  without  the  help  of  his  own  testimony.  Can  it 
be  doubted  that  the  end  in  view  was  not  to  give  the  claim  to  the 
son,  but  to  make  himself  a  witness  in  the  cause  ?  I  do  not  say 
that  there  was  no  consideration  for  the  assignment  to  vest  the  title 
by  it  beyond  recall.  The  expense,  risk,  and  trouble  of  the  reco- 
very would  be  sufficient  for  that ;  and  the  plaintiff  consequently 
stood  ensconced  in  the  letter  of  the  rule  in  Steele  v.  The  Phcenb: 
Ins.  Comp.,  which  is  too  deeply  seated  in  authority  to  be  eradi- 
cated. Nor  do  we  propose  to  eradicate  it,  but  only  to  restrain  the 
abuse  of  it  from  transforming  a  plaintiff,  at  a  pinch,  into  a  witness 
by  the  magic  of  a  bit  of  paper.  We  vainly  hoped  that  the  incon- 
venience of  the  rule  would  have  attracted  the  attention  of  the 
Legislature,  who  alone  are  competent  to  abolish  it ;  but  as  nothing 
is  to  be  expected  from  that  quarter,  we  are  driven  by  stress  of 
necessity  to  say  that  an  assignment  merely  colourable  shall  not 
devest  the  title  to  make  the  plaintiff  a  witness,  whatever  its  legal 
effect  between  the  parties ;  and  that  every  assignment  is  to  be 
deemed  colourable  when  no  other  motive  for  it  can  be  made  to 
appear.  In  the  application  of  this  principle,  something  must  be 
left  to  the  discretion  of  the  Judge,  who  will  take  care  to  be  satis- 
fied that  the  true  purpose  of  the  assignment  is  an  actual  sale  for  a 
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substantial  price ;  and  this  by  the  plaintiff's  answers  on  his  voir 
dire,  or  by  evidence  aliunde.  Where,  however,  the  transaction 
passes  in  the  face  of  the  court,  the  party  being  at  his  last  shift, 
there  will  be  no  room  for  evidence  in  explanation  of  it.  Such  a 
case  carries  with  it  its  own  condemnation.  In  doubtful  cases,  the 
burthen  of  proof  will  lie  on  the  party  attempting  to  get  rid  of  the 
interest ;  and  it  will  be  incumbent  on  him  to  clear  his  motive  from 
suspicion.  Even  thus  qualified,  the  rule  will  not  be  free  from 
peril,  as  it  will  enable  a  party  to  dispose  of  an  interest  which, 
without  his  testimony  to  support  it,  would  be  worthless.  The 
circumstances  of  the  case  before  us  show  too  plainly  to  admit  of 
contradiction,  that  the  son  was  only  a  nominal  assignee.  We  may 
perhaps  have  admitted  plaintiffs  to  testify  under  assignments  as 
palpably  colourable ;  but  the  frequency  and  injustice  of  such  cases 
call,  too  imperiously  to  be  disregarded,  for  at  least  a  palliation 
of  the  evil. 

Judgment  reversed. 


Cummings  against  Klapp. 

A  promise  to  a  constable  to  pay  the  amount  of  an  execution  in  his  hands  can 
only  be  enforced  by  an  action  in  the  name  of  the  constable,  and  not  in  the  name 
of  the  plaintiff  in  the  execution. 

ERROR  to  the  Common  Pleas  of  Union  county. 

James  A.  Cummings  against  John  Klapp.  This  case  came  into 
court  by  appeal  from  the  judgment  of  a  justice.  Cummings,  the 
plaintiff,  obtained  a  judgment  before  a  justice  against  Henry 
Charles  for  $72.21,  upon  which  he  issued  an  execution  directed 
"  to  the  constable  of  Mifflinburg,"  which  was  placed  in  the  hand 
of  constable  Haus.  While  the  execution  was  in  his  hands,  the 
following  endorsement,  signed  by  Klapp,  the  defendant,  was  made 
upon  it :  "I  go  bail  to  the  constable  for  the  debt  and  costs  of  the 
within  execution,  to  be  paid  within  three  months  after  date.  17th 
March  1837."  The  plaintiff  offered  this  evidence,  and  also  to 
prove  a  parol  promise  of  the  defendant  made  to  the  constable,  but 
the  court  below  (WILSON,  President)  was  of  opinion  that  it  would 
not  support  an  action  in  the  name  of  the  present  plaintiff,  and 
therefore  directed  a  verdict  for  the  defendant. 

Swineford,  for  plaintiff  in  error,  argued  that  forbearance  was 
the  consideration,  and  it  could  move  only  from  the  party  benefi- 
cially interested.  The  constable  was  his  agent,  who  communi- 
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cated  the  promise  to  the  plaintiff  by  the  return  of  his  execution, 
and  the  justice's  acceptance  of  it,  and  was  himself  thereby  dis- 
charged from  all  liability;  leaving  the  plaintiff  and  his  judgment 
to  be  collected,  either  from  the  defendant,  by  disregarding  the 
doings  of  the  constable,  or  by  adopting  his  acts  and  giving  the 
time  stipulated  as  the  consideration  of  the  promise,  resort  to  the 

C  resent  defendant.  As  a  promise  to  the  constable,  it  could  not 
ave  been  enforced,  because  it  was  not  mutually  obligatory  upon 
the  parties.  It  was  one  which  the  constable  had  no  power  to 
make,  because  it  was  a  violation  of  his  official  duty;  and  unless 
acquiesced  in  by  the  plaintiff,  it  was  nugatory.  This  acquiescence, 
therefore,  must  have  been  anticipated  by  the  parties,  and  furnishes 
the  key  to  the  legal  interpretation  of  the  defendant's  promise, 
which  is  the  foundation  of  this  action.  To  which  may  be  added, 
that  if  the  parties  had  contemplated  that  the  consideration  was 
moving  from  the  constable,  and  the  promise  was  to  be  made  to 
him,  it  would  have  been  to  John  Haus,  and  not  "  to  the  constable." 
But  it  is  perfectly  manifest  that  the  constable  had  neither  interest 
in,  nor  power  over  any  consideration,  otherwise  than  as  the  agent 
of  the  plaintiff  in  the  execution ;  in  whose  name,  therefore,  the 
action  was  rightly  brought.  5  Watts  468 ;  8  Watts  386.  But  if 
there  was  error  in  the  form  of  action  the  court  should  have 
amended  it.  2  Watts  14,  131 ;  4  Watts  329 ;  7  Watts  48. 

Miller  and  Weirich,  contra,  argued  that  the  action  being  founded 
upon  a  written  promise,  was  susceptible  only  of  such  interpreta- 
tion as  its  terms  would  admit.  It  was  a  promise,  then,  "  to  the 
constable,"  and  although  the  beneficial  interest  is  in  the  present 
plaintiff,  it  does  not  therefore  follow  that  the  action  may  be  in  his 
name  ;  for  the  distinction  between  the  legal  and  equitable  plaintiff 
is  always  observed  where  forms  are  deemed  important  to  the 
administration  of  justice.  But  the  constable  was  clearly  interested, 
for  his  neglect  of  duty  made  him  liable  to  the  plaintiff,  by  whom 
he  might  be  sued.  He  took  this  promise,  therefore,  as  an  indem- 
nity, and  he  may  therefore  sue  upon  it,  as  is  decided  in  5  Watts 
468. 

Swineford,  in  reply.  The  argument  is  unsound  which  is  founded 
upon  the  right  of  the  officer  to  deal  with  the  plaintiff's  execution 
at  all.  If  the  consideration  be  the  violation  of  duty  by  the  con- 
stable, then  the  promise  is  void,  and  no  action  can  be  maintained 
by  any  one  upon  it;  certainly  not  by  the  officer,  who  predicates 
his  right  upon  his  own  dereliction  of  duty.  This  is  clearly  settled 
in  Miles  v.  Richwine,  (2  Rawle  199),  and  in  Koons  v.  Seward,  (8 
Watts  389),  where  the  rejection  of  the  evidence  of  a  bond  taken  by 
the  constable,  although  illegal  as  a  statute  bond,  was  held  to  be 
error,  and  that,  too,  in  an  action  by  the  plaintiff  in  the  execution 
upon  it. 
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PER  CURIAM. — It  is  true  that  an  action  on  a  promise  lies  in  the 
name  of  the  party  beneficially  interested  in  it;  but  here  we  dis- 
cover no  interest  in  the  promise,  on  the  part  of  the  plaintiff,  who 
had  his  remedy  against  the  constable  for  whose  security  the  pro- 
mise was  made  to  protect  him  against  that  very  remedy  by  paying 
the  money  at  a  given  day.  The  constable,  not  the  plaintiff,  gave 
the  indulgence ;  and  it  was  from  the  constable,  therefore,  that  the 
consideration  moved.  The  plaintiff  gave  the  constable  no  autho- 
rity to  take  a  security,  and  cannot  make  the  act  his  own  by  adop- 
tion ;  for  the  maxim  that  subsequent  ratification  is  equivalent  to 
precedent  authority,  is  applicable  exclusively  to  acts  done  in  the 
principal's  name.  In  this  instance,  the  promise  was  made  to  the 
constable  in  terms,  when  he  was  not  professing  to  act  as  the  plain- 
tiff's agent ;  and  it  was  not  in  the  nature  of  a  bail-bond,  which  is 
taken  for  the  plaintiff's  use.  It  was  made  to  the  constable  for  his 
own  use  because  it  was  to  pay,  not  only  the  debt,  but  the  costs,  to 
which  the  plaintiff  had  no  claim ;  and  as  the  contract  was  entire, 
the  constable  alone  could  sue  for  it.  The  evidence,  therefore,  was 
properly  rejected. 

Judgment  affirmed. 


Candor's  Appeal. 

A  child  is  not  entitled  to  recover  wages  for  services  rendered,  from  the  estate 
of  his  deceased  parent,  unless  upon  clear  and  unequivocal  proof,  leaving  no  doubt 
that  the  relation  between  the  parties  was  not  the  ordinary  one  of  parent  and  child, 
but  of  master  and  servant. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Union 
county. 

Robert  Candor,  as  the  administrator  of  his  father,  Josias  Can- 
dor's estate,  presented  his  account  to  the  Orphans' Court,  in  which 
he  prayed  to  be  allowed  a  credit  of  $1550  for  work,  labour  and 
services  rendered  to  his  father  in  his  lifetime,  while  he  was  living 
with  him  as  a  member  of  his  family  and  after  he  arrived  at  full 
age.  This  was  objected  to  by  the  other  heirs,  and  the  court 
referred  the  subject  to  an  auditor,  who  on  this  subject  made  the 
following  report : 

The  exception  (on  credit  side)  is,  that  "the  credit  for  $1550, 
for  work  done  from  January  1st  1825  to  July  1st  1840,  fifteen 
years  and  six  months,  ought  not  to  be  allowed."  Under  this 
exception,  it  was  contended  in  the  first  place,  that  the  credit  was 
wrong  in  toto  and  could  not  be  sustained  in  law,  and  in  the 
second  place,  that  if  the  administrator  was  entitled  to  any  credit 
at  all  for  his  services  as  stated,  $1550  was  greatly  too  much.  If 
v.  — 65 


514  SUPREME  COURT  [Sunbury 

[Candor's  Appeal.] 

the  credit  is  proper  in  itself,  I  am  clearly  of  opinion  that  it  is  not 
too  high.     With  reference  to  this  exception,  as  well  as  the  ones 
last  disposed  of,  the  neighbours  who  knew  the  services  and  the 
circumstances  under  which  they  were  rendered  were  called,  and 
swore  that  they  believed  it  nothing  more  than  a  reasonable  com- 
pensation.    The  next  inquiry  then  is,  can  the  credit  be  sustained 
at  all  ?     I  will  briefly  refer  to  the  evidence  bearing  on  this  point. 
Charlotte  C.  Strawbridge  swore,  "  that  her  father  had  not  attended 
to  any  business  for  upwards  of  fifteen  or  twenty  years  before  his 
death :  that  Robert  attended  to  his  business  generally ;  that  her 
father  at  one  time  was  paying  some  money  to  her  brother  Thomas, 
when  the  witness  observed  to  him,  that  he  was  still  giving  money 
to  the  rest  and  none  to  Robert,  who,  she  thought,  deserved  it  most ; 
that  her  father  then  replied,  that  Robert  was  at  home  and  did  not 
need  money,  but  if  he  were  going  off,  he  would  give  him  some  too; 
that  she  had  further  remarked,  that  Robert  was  doing  a  great 
deal,  managing  for  the  family,  and  that  her  father  then  replied, 
'  he  shall  be  paid,  or  he  may  lay  in  for  wages ;  that  he  should  be 
compensated,'  or  words  to  that  amount ;  that  this  was  about  ten 
years  ago."     John  Koch  swears,  "  that  in  a  conversation  he  had 
with  the  intestate  in  June  1839,  he  had  observed  to  him  that 
Robert  attended  to  his  business ;  that  he  attended  to  nothing  him- 
self any  more,  except  some  little  notions  about  the  shop."     It  was 
stated  by  several  other  witnesses  that  Robert  had  the  principal 
management  of  the  farm  for  a  number  of  years  before  his  father's 
death,  and  that  his  father  recognised  his  acts ;  to  say  nothing  of 
what  Robert  himself  stated  with  regard  to  this  matter  upon  a 
cross-examination,  having  been  called  by  the   exceptor  himself. 
Robert,  according  to  the  testimony  of  the  witnesses,  managed  the 
farm  well,  and  his  father  recognised  everything  he  did.     Accord- 
ing to  the  testimony  of  Mrs  Strawbridge,  (and  there  was  no  rea- 
son assigned  why  she  should  not  be  credited,  for  she  swore  directly 
in  opposition  to  her  interest),  the  old  man  expressly  stated,  that 
Robert  should  be  paid  in  some  way.     There  was  no  evidence  that 
he  ever  was  "  paid  anything  on  account  of  his  services."     Now 
the  only  question  it  seems  to  me  is,  when  was  this  compensation 
to  be  made  ?  and  does  the  Statute  of  Limitations  not  interpose  ? 
It  appears  to  me,  that  the  only  legitimate  construction  that  can  be 
put  on  this  promise  of  the  old  man  is,  that  the  compensation  was 
not  to  be  made  until  after  his  death.     If  this  be  the  proper  con- 
struction, then  the  statute  would  be  out  of  the  question.    The 
exception  is  therefore  not  sustained. 

Exception  was  taken  in  court  to  this  report,  and  upon  argu- 
ment, the  court  below  confirmed  it. 

Miller,  for  appellant,  cited  3  Rawle  243 ;  7  Watts  46 ;  9  Watts 
380;  10  Watts  172;  6  Watts  219,  352. 

Hepburn,  for  appellee,  cited  3  Johns.  301;    14  Johns.  379;  4 
Yeates  358. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Several  exceptions  have  been  filed  to  the  decree  of 
the  Orphans'  Court.  But  one,  however,  requires  particular  re- 
mark, namely,  the  credit  of  $1550,  for  work  done  on  the  farm  in 
the  lifetime  of  the  intestate.  In  Walker's  Estate,  we  took  occasion 
to  express  the  reluctance  with  which  we  listen  to  claims  for  wages 
by  a  son  against  the  estate  of  a  deceased  parent,  and  subsequent 
experience  has  not  changed  or  modified  the  opinion  then  enter- 
tained. It  is  pregnant  with  danger,  as  we  verily  believe,  as  well 
to  the  rights  of  creditors  as  to  the  other  heirs,  and  cannot,  of 
course,  be  entitled  to  countenance  from  the  court,  unless  accom- 
panied with  clear  proof  of  an  agreement,  not  depending  on  idle 
and  loose  declarations,  but  on  unequivocal  acts  of  the  intestate,  as 
for  example,  a  settlement  of  an  account,  or  money  paid  by  the 
father  to  the  son  as  wages,  distinctly  thereby  manifesting  that  the 
relation  which  subsisted  was  not  the  ordinary  one  of  parent  and 
child,  but  master  and  servant.  No  doubt  should  be  suffered  to 
remain,  first,  that  the  services  were  rendered,  and  next,  that  they 
were  rendered  in  the  expectation  of  wages,  and  not,  as  is  generally 
the  case,  with  a  view  to  remuneration  from  the  bounty  of  the 
parent  either  by  will,  or  by  gift  in  his  lifetime.  That  Robert  had 
the  principal  superintendence  and  management  of  the  farm  for 
several  years  before  the  death  of  the  father,  there  is  abundance  of 
evidence.  And  on  the  supposition  of  the  existence  of  a  contract, 
that  the  charge  for  services  is  reasonable,  I  am  not  disposed  to 
deny.  But  conceding  this,  does  the  evidence  prove  an  agreement 
or  understanding  as  to  the  compensation  of  the  accountant,  or  the 
manner  of  remuneration  for  his  labour,  whether  by  will,  gift,  or  in 
the  shape  of  wages  ?  This  part  of  the  case  mainly,  if  not  alto- 
gether, depends  on  the  testimony  of  Charlotte  C.  Strawbridge,  a 
sister  of  the  accountant.  Her  father,  she  says,  attended  but  little 
to  business  for  several  years  before  his  death — they  were  paying 
money  over  to  him  at  one  time  from  John's  estate,  and  he  gave 
some,  she  thinks,  to  Thomas,  and  she  observed,  he  was  giving  to 
the  rest,  and  not  to  Robert;  that  she  thought  he  deserved  it  most: 
the  father  replied,  Robert  was  at  home  and  did  not  need  money, 
but  if  he  were  going  off,  he  would  give  him  some  too.  She 
observed,  that  he  (Robert)  was  doing  a  great  deal  at  home  and 
managing  for  the  family,  and  he  then  said  "  he  shall  be  paid,  or  he 
may  lay  in  for  wages ;"  that  he  should  be  compensated,  or  words 
to  that  effect. 

To  authorize  the  credit,  the  evidence  must  be  clear,  distinct, 
and  positive,  and  in  every  ingredient  required,  we  think  the  proof 
is  deficient.  In  admitting  the  literal  truth  of  every  word  she  says, 
(and  considering  the  infirmity  of  human  testimony,  who  can  vouch 
for  the  verity  of  her  statement?),  can  it  be  told  with  any  certainty 
what  the  compensation  was  to  be,  when  it  was  to  be  paid,  or  how 
it  was  to  be  made,  whether  by  will,  or  by  payment  in  the  life- 


516  SUPREME  COURT  [Sunbury 

[Candor's  Appeal.] 

time  of  the  deceased,  or  after  his  death  ?  Is  it  probable,  that 
Robert  was  put  on  the  footing  of  a  hireling  working  for  wages,  or 
was  he  considered  by  the  father  in  the  light  of  a  meritorious  child, 
whose  valuable  services  it  was  right  and  proper  should  be  remu- 
nerated by  will  ?  It  cannot  escape  observation,  that  the  language, 
which  it  is  said  the  intestate  used,  is  that  of  a  donor,  and  not  of  a 
debtor  on  whom  a  legal  obligation  was  imposed.  "  Robert  was  at 
home  and  did  not  need  the  money,  but  if  he  was  leaving  his  father's 
roof,  he  would  give  him  money,"  as  he  had  given  it  to  Thomas, 
another  son.  The  witness  does  not  pretend  to  state  the  precise 
words,  but  their  import,  as  she  understood  them ;  "  Robert  was  to 
be  paid,  he  might  lay  in  for  wages ;  he  should  be  compensated, 
or  words  to  that  effect,"  is  the  language  of  the  witness.  He  was 
to  be  paid,  but  when,  and  where,  and  in  what  manner,  is  left  to 
conjecture.  From  the  situation  of  the  family,  it  is  very  improba- 
ble that  any  such  arrangement  as  it  is  now  convenient  to  set  up, 
ever  entered  into  the  minds  of  the  parties.  But,  be  this  as  it  may, 
no  bargain  or  contract  is  proved,  nor  have  such  facts,  in  our  judg- 
ment, been  given  in  evidence,  from  which  one  can  be  fairly  or 
clearly  inferred.  The  father  was  old,  and  feeble,  and  helpless. 
Of  course,  the  management  of  the  business  of  the  farm  was  thrown 
into  the  hands  of  the  other  members  of  the  family,  of  whom  Robert 
was  the  chief.  It  was  managed  by  them  as  they  thought  proper, 
without  molestation  or  remonstrance  from  their  parent,  who  was 
content  to  receive  what  they  chose  to  give  him.  This,  it  appears 
to  us,  is  inconsistent  with  the  idea  of  a  contract.  That  it  was  the 
means  used  to  support  the  family,  each  contributing  his  labour  to 
that  end,  without  any  specific  view  to  a  fixed  compensation,  is  the 
most  natural  view  that  can  be  taken  of  the  circumstances  in  which 
the  family  was  placed.  But  taking  the  words  of  the  intestate  to 
be  accurately  stated,  what  evidence  is  there,  that  they  were  ever 
communicated  to  Robert ;  that  it  received  his  assent,  so  as  to  form 
the  basis  of  a  contract  ?  In  this  respect,  the  evidence  is  incura- 
bly deficient.  Were  this  the  case  of  creditors  instead  of  heirs, 
(and  yet  the  principle  is  the  same),  every  one  would  be  struck 
with  the  great  hazard  of  allowing  such  a  claim  on  such  flimsy  pre- 
texts. The  temptation  to  fraud,  particularly  where  the  family 
are  in  straits  and  difficulties,  is  too  great.  A  court  of  justice  does 
the  most  signal  service  to  the  community  when  they  remove  as 
far  as  human  laws  can,  all  temptation  to  fraud,  and  its  kindred 
vice,  perjury.  We  must  carefully  avoid  throwing  temptation  in 
the  path  of  integrity  and  truth. 

As  we  are  satisfied  with  the  opinion  of  the  court  on  the  other 
exceptions,  we  affirm  the  same  without  particular  remarks. 

Decree  reversed,  as  to  the  credit  of  $1550,  and  affirmed  as  to 
the  residue. 
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Reed  against  Buckley. 

"  I  direct  that  the  nett  proceeds  of  my  estate  heretofore  ordered  by  me  to  be 
disposed  of,  shall  be  equally  divided  between  my  remaining  children  share  and 
share  alike,  and  at  the  times  of  their  severally  arriving  at  the  age  of  twenty-one 
years."  Held  to  be  a  vested  legacy. 

ERROR  to  the  Common  Pleas  of  Lycoming  county. 

George  Reed,  administrator  of  Matilda  Reed,  against  the  exe- 
cutors of  John  Buckley,  deceased.  The  parties  agreed  to  the  fol- 
lowing facts,  and  considered  them  in  the  nature  of  a  special  ver- 
dict: 

John  Buckley,  now  deceased,  during  his  lifetime  made  his  last 
will  and  testament  in  the  words  following,  to  wit  :  "  I,  John  Buck- 
ley, of  Fairfield  township,  and  county  of  Lycoming,  being  in  a 
weak  state  of  health,  but  possessing  my  usual  soundness  of  mind, 
and  aware  of  the  uncertainty  of  human  life,  do  make  this  my  last 
will  and  testament.  As  to  such  worldly  estate  as  it  has  pleased 
God  to  intrust  me  with,  I  dispose  of  the  same  as  follows  : 

First,  I  direct  that  all  my  debts  be  paid  as  soon  after  my  de- 
cease as  possible  of  the  first  moneys  that  shall  come  into  the  hands 
of  my  executors,  from  any  part  of  my  estate.  Also,  I  direct,  that 
all  my  real  and  personal  property  be  sold  for  its  reasonable  value, 
(except  such  parts  of  it  as  may  be  reserved  for  the  use  of  my 
family).  The  real  estate  of  which  I  shall  die  possessed  of,  shall  be 
sold  by  my  executors  within  five  years  after  my  decease,  and  the 
amount  thereof  secured  in  such  manner  as  is  usual  in  like  cases. 
To  insure  the  full  and  punctual  payment  thereof,  and  to  effectuate 
this  my  intention,  I  do  hereby  invest  in  my  executors  full  power 
and  authority  to  dispose  of  my  real  estate  in  fee-simple,  in  as  full 
and  ample  manner  in  every  respect  as  I  could  myself  do  if  living. 
Also,  I  direct,  that  the  best  articles  of  household  goods,  such  as 
bed,  bedding,  and  the  best  furniture,  be  and  remain  the  absolute 
property  of  my  beloved  wife.  Also,  I  direct  that  the  sum  of 
$1000  be  invested  by  my  executors  in  some  secure  stock,  or  loaned 
on  real  estate  at  their  discretion,  and  the  interest  thereof  to  be 
annually  paid  to  my  wife  for  and  during  her  life.  Also,  I  direct 
that  my  son  Johnson  shall  be  paid  the  sum  of  $25  at  the  time  of 
the  sale  of  my  real  estate,  which  shall  be  his  full  share  and  pur- 
part  of  my  estate.  Also,  I  direct  that  the  nett  proceeds  of  my 
estate,  heretofore  ordered  by  rne  to  be  disposed  of,  shall  be  equally 
divided  between  my  remaining  children,  share  and  share  alike,  and 
at  the  times  of  their  severally  arriving  at  the  age  of  twenty-one 
years  :  and  at  the  decease  of  my  dear  wife,  that  part  of  my  estate 

v.  —  2T 
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set  apart  for  her  use,  shall  then  be  divided  amongst  my  surviving 
children  or  their  heirs,  as  last  above  directed.  And  I  do  hereby 
make  and  ordain  my  esteemed  brother  Clemson  Buckley  and  my 
friend  Thomas  W.  Lloyd,  executors  of  this  my  last  will  and  tes- 
tament." 

After  making  the  foregoing  will  and  testament,  the  testator  died, 
leaving  a  widow,  mentioned  in  this  said  will,  and  nine  children, 
one  of  whom,  named  Johnson,  has  since  died,  and  among  whom 
was  Matilda,  formerly  the  wife  of  the  plaintiff.  The  said  Matilda 
Buckley,  while  under  21  years  of  age,  intermarried  with  George 
Reed,  the  plaintiff,  and  in  1842  died,  being  still  under  21  years  of 
age,  and  left  no  issue.  The  said  testator  during  his  lifetime,  sold 
his  real  estate,  and  a  certain  amount  of  the  purchase  money, 
secured  by  bonds,  remained  unpaid  at  the  time  of  his  death.  The 
$1000  directed  by  the  foregoing  will  to  be  placed  at  interest  by 
the  executors,  and  such  interest  to  be  paid  to  the  widow,  has  not 
been  invested  by  them,  but  the  widow  has  received  interest  from 
time  to  time  from  the  purchase  money  secured  by  bonds,  as  above 
stated.  The  executors  purchased  for  the  widow  and  family  a  tract 
of  land  containing  about  60  acres,  which,  with  an  additional  build- 
ing erected  by  them  upon  it,  cost  the  sum  of  $1000,  or  thereabouts. 
After  the  death  of  his  wife,  George  Reed,  the  plaintiff,  became  her 
administrator,  and  continues  so  to  be. 

Under  the  will  above  stated  and  the  facts  herein  contained,  did 
any  portion  of  the  estate  of  John  Buckley,  deceased,  vest  in  Ma- 
tilda, the  wife  of  the  said  George  Reed,  and  if  any,  what  portion  ? 
Has  George  Reed,  the  plaintiff,  the  husband  of  the  said  Matilda, 
and  her  administrator,  any  lawful  right  to  such  portion  ?  As  to 
the  real  estate  purchased  for  the  widow,  what  right  will  George 
Reed,  the  plaintiff,  have  to  a  portion  of  it,  or  interest  in  the  same, 
after  the  death  of  the  said  widow  ?  As  to  any  portion  of  the  per- 
sonal estate,  the  interest  of  which  shall  be  paid  to  the  widow 
during  her  life  and  the  principal  divided  after  her  death,  what 
share  or  interest  will  the  said  George  Reed  have  in  such  principal 
fund  ?  What  other  interest  has  the  said  George  Reed  in  the  estate 
of  John  Buckley,  deceased  ? 

The  court  below  being  of  opinion  that  the  legacy  was  contin- 
gent, rendered  a  judgment  for  the  defendants. 

Miller,  for  plaintiff  in  error,  argued  that  it  was  a  vested  legacy, 
and  cited  2  Yeates  369;  4  Rawle  113;  4  Watts  130  ;  2  Watts  6f 
Serg.  372;  2  Ashm.  278;  I  Bald.  177;  I  Paige  32;  1  Dessaus. 
355  ;  4  Hen.  $  Mun.  411  ;  6  Mun.  156  ;  2  Murphy  140  ;  25  Law 
Lib.  241. 

Anthony,  contra,  cited  9  Watts  403  ;  3  Atk.  428  ;  Ward  on  Leg. 
172;  18  Law  Lib.  89  ;  12  Serg.  $  Rawle  131. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Among  the  numerous  cases  that  have  occurred 
on  the  subject  of  vested  and  contingent  legacies,  none  has  been 
cited  that  exactly  resembles  the  present :  and  in  order  to  decide 
it,  we  must  rely  on  the  application  of  those  general  principles  of 
law,  which  courts  have  recognised.  The  rule  borrowed  from  the 
civil  law  has  been  the  ordinary  guide  in  the  first  instance,  that  where 
the  contingency  is  annexed  to  the  time  of  payment  only,  and  the 
legacy  has  been  given  by  a  previous  bequest,  there  it  is  vested ; 
but  if  the  contingency  is  annexed  to  the  legacy,  it  does  not  vest 
unless  the  contingency  happens.  In  the  case  before  us,  if  we  are 
to  determine  it  by  this  rule,  we  are  encountered  by  the  two  oppo- 
site constructions  of  which  the  item  in  the  will  is  susceptible. 
"  Also,  I  direct,  that  the  nett  proceeds  of  my  estate  heretofore 
ordered  by  me  to  be  disposed  of,  shall  be  equally  divided  between 
my  remaining  children,  share  and  share  alike,  and  at  the  times  of 
their  severally  arriving  at  the  age  of  twenty-one  years."  If  we 
fill  up  the  ellipsis  after  the  word  "  and"  by  the  word  "  paid,"  it 
will  make  the  sense  clear — that  is  to  say,  the  proceeds,  whenever 
the  estate  shall  be  sold,  (which  he  had  previously  ordered  to  be 
within  five  years),  shall  be  divided  into  as  many  shares  as  there 
are  remaining  children,  and  be  paid  over  to  them  respectively, 
from  time  to  time,  as  they  came  of  age.  To  enable  the  executor 
to  do  this,  the  testator  had  previously  provided  that  the  proceeds 
of  the  real  estate  should  be  secured  in  the  usual  mode,  that  is,  it 
is  presumed,  by  notes  or  bonds  capable  of  being  turned  into  money, 
or  passed  over  in  payment  to  the  legatees.  But,  if  we  adopt  the 
other  alternative  suggested,  of  striking  out  the  word  "  and,"  the 
bequest  is  involved  in  the  incongruity  of  dividing  the  whole  pro- 
ceeds off  to  the  children,  share  and  share  alike,  as  they  come  of  age, 
which  cannot  be,  because  division,  properly  speaking,  is  one  act, 
whereas  the  children  come  of  age  successively  for  several  years. 
It  seems  reasonable,  therefore,  to  say,  that  there  was  to  be  one 
division,  and  that  was,  when  the  proceeds  were  received  and 
invested ;  but  there  were  to  be  several  payments,  namely,  to  each 
child  as  it  came  of  age.  If  so,  then  according  to  the  settled  rule, 
the  legacy  was  vested ;  it  was  payable  at  all  events,  but  the  time 
of  payment  only  was  contingent,  and  on  the  death  of  .a  child  before 
21,  such  vested  legacy  went  to  its  legal  representatives. 

This  appears  to  be  the  most  reasonable  construction,  and  it  is 
strongly  fortified  by  a  reference  to  the  clause  in  the  will  imme- 
diately succeeding,  by  which  the  residuary  interest  after  the 
decease  of  the  testator's  wife  is  disposed  of.  "  And  at  the  decease 
of  my  dear  wife,  that  part  of  my  estate  set  apart  for  her  use,  shall 
then  be  divided  amongst  my  surviving  children,  or  their  heirs,  as 
last  above  directed."  Here  it  is  clear,  that  by  the  decease  of  one 
of  his  children  before  the  death  of  his  wife,  the  legacy  would  not 
lapse :  it  being  decided,  that  the  word  "  heirs"  means  legal  repre- 
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sentatives,  and  that  its  effect  is  to  make  the  legacy  vested,  in  cases 
where  it  would  otherwise  be  contingent.  Patterson  v.  Hawthorn, 
(12  Serg.  fy  Rawle  112) ;  King  v.  King,  (1  Watts  fy  Serg.  206), 
The  understanding  of  the  testator  would  seem  to  be,  that  both 
clauses  in  this  respect  were  alike  :  and  such  intention  would  have 
a  paramount  influence  in  interpreting  an  ambiguous  bequest  in 
the  same  will,  it  being  a  settled  rule  in  the  construction  of  wills, 
as  well  as  of  deeds  and  other  instruments,  that  the  whole  is  to  be 
taken  together,  and  the  design  is  to  be  gathered  from  a  compari- 
son of  the  various  provisions  and  clauses. 

It  can  make  no  difference  in  the  construction  of  wills,  that  by 
the  chapter  of  accidents,  the  legatee  is  a  daughter,  who  has  married 
under  21,  and  died  without  issue,  and  thus  the  bequest  goes  to  the 
use  of  her  husband,  who  is  a  stranger  to  the  blood  of  the  testator. 
Such  an  event,  no  doubt,  creates  a  feeling  against  the  claim,  in 
those  of  the  family  stock.  But  suppose,  as  happens  in  many  other 
cases,  the  daughter  leaves  issue ;  by  the  rule  which  is  contended 
for,  the  issue  would  be  deprived  of  the  bounty  of  its  grandfather, 
and  its  share  would  be  taken  by  those  already  provided  for.  This 
would  be  as  obnoxious  to  our  feelings,  as  it  is  evidently  repugnant  to 
the  intentions  of  testators.  Marriage  is  itself,  in  law,  a  high  and 
valuable  consideration :  and  independent  of  this,  a  husband  is  often 
a  meritorious  claimant.  We  are  of  opinion,  that  the  legacy  vested 
in  George  Reed,  the  administrator,  as  fully  as  it  would  in  his  wife 
if  living  after  21. 

In  this  opinion  this  court  does  not  decide  on  the  questions  stated 
in  the  case,  as  to  the  rights  of  any  persons  whatever  in  the  sum 
payable  after  the  death  of  the  widow.  These  rights  must  be  left 
to  be  settled  hereafter,  when  the  claims  shall  arise. 

Decree  reversed,  and  record  remitted  to  the  Court  of  Common 
Pleas  of  Lycoming  county  to  appoint  an  auditor  to  ascertain  the 
amount  due  according  to  agreement  of  parties,  and  enter  judgment 
thereon. 
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Wilson  against  Davis. 

In  a  contract  for  the  sale  of  a  press,  type  and  stock,  the  vendor  agreed  and 
undertook  to  procure  for  the  vendee  four  hundred  responsible  subscribers  for  the 
paper  to  be  issued  from  the  press.  He.ld,  that  these  were  not  to  be  in  addition  to 
those  on  the  subscription-list  which  passed  as  an  accessory  of  the  establishment ; 
nor  exclusive  of  such  subscribers  as  the  vendee  might  himself  procure. 

Upon  a  contract  of  sale  reserving  to  the  vendee  the  right  to  rescind  within  a 
given  time  and  be  relieved  from  the  purchase  money,  after  the  time  has  elapsed 
the  sale  has  become  absolute,  and  the  vendee  liable  for  the  purchase  money  :  and 
it  is  error  to  submit  to  the  jury  whether  the  sale  was  rescinded  by  the  parties 
after  the  time  had  elapsed,  when  there  was  no  evidence  of  the  fact. 

ERROR  to  the  Common  Pleas  of  Columbia,  county. 

This  was  an  action  on  the  case  by  John  T.  Davis  against  A.  B. 
Wilson  and  others,  founded  upon  the  following  agreement : 

Memorandum  of  agreement  made  this  25th  day  of  July  1840, 
between  A.  B.  Wilson,  C.  B.  Bowman,  Daniel  Driesbach,  John 
Bowman,  A.  B.  Shuman,  Isaiah  T.  Beach,  John  Connor,  Thomas 
M'Nair  &  Co.,  of  the  one  part,  and  J.  T.  Davis  of  the  other  part, 
to  wit,  the  said  A.  B.  Wilson,  C.  B.  Bowman,  Daniel  Driesbach, 
John  Connor,  Thomas  M'Nair  &  Co.,  doth  sell  and  convey  unto 
the  said  John  T.  Davis,  his  heirs,  executors,  administrators  or 
assigns,  the  printing  establishment  of  the  Berwick  Conservator, 
including  the  press,  type,  cases,  stands,  fixtures  and  appurtenances 
thereunto  belonging,  for  the  consideration  of  $358.30^,  well  and 
truly  paid  by  the  said  J.  T.  Davis,  his  heirs,  executors,  adminis- 
trators or  assigns,  at  the  expiration  of  two  years  from  the  date  of 
this  agreement,  with  interest  on  the  same  from  one  year  after  the 
date  of  this  agreement ;  but  if,  at  the  expiration  of  two  years,  the 
said  Davis  should  be  of  opinion  that  the  said  establishment  will 
not  support  itself,  together  with  a  reasonable  compensation  for  the 
editorial  charge,  he  may  give  up  the  same  to  the  parties  of  the 
first  part,  and  be  discharged  from  the  payment  of  the  above  con- 
sideration of  $358.30^,  and  the  interest  thereon,  as  well  as  any 
rent  or  hire  for  the  use  of  the  same.  The  said  J.  T.  Davis,  of  the 
one  part,  is  to  take  or  purchase  the  stock  on  hand,  consisting  of 
paper,  ink,  and  other  materials,  necessary  to  the  publication  of  the 
Conservator,  of  A.  B.  Wilson  and  others,  of  the  other  part,  and  to 
make  payment  for  the  same  at  the  expiration  of  the  usual  credit. 
It  is  further  understood  by  the  parties  that  the  said  Davis  shall 
collect  the  subscription  now  due  on  the  Conservator,  and  pay  over 
the  same  when  collected,  to  A.  B.  Wilson,  C.  B.  Bowman  &  Co. 

The  said  parties  of  the  first  part  also  bind  themselves  to  procure 
400  responsible  subscribers  to  the  said  paper,  within  one  month 
v.  —  06  2  T  * 
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from  the  date  hereof,  who  shall  continue  as  subscribers  for  one 
year ;  and  on  failure  to  procure  the  said  400  subscribers,  they  bind 
themselves  to  become  responsible  for  the  deficiency.  The  said 
Davis  shall  take  charge  of  said  press,  and  forthwith  commence  the 
publication  of  a  weekly  newspaper  in  the  borough  of  Berwick, 
devoted  to  the  promotion  of  Whig  principles.  In  witness  whereof, 
the  said  parties  bind  themselves  each  unto  the  other,  in  the  penal 
sum  of  $1000  for  the  true  and  faithful  performance  of  the  covenant 
aforesaid,  as  witness  their  hands  and  seals  the  day  aforesaid. 

It  appeared  in  evidence  that  there  were  about  270  subscribers 
on  the  list  when  the  establishment  was  delivered  to  the  plaintiff; 
to  which  he  procured  a  few  to  be  added.  It  also  appeared  that 
after  the  two  years  had  elapsed,  to  wit,  on  the  2d  September  1842, 
the  plaintiff  gave  a  written  notice  to  the  defendants  that  he  elected 
to  rescind  the  contract.  There  was  also  some  evidence  that  some 
of  the  defendants  were  negotiating  or  talking  about  a  sale  of  the 
press  after  the  two  years  had  elapsed. 

The  plaintiff  claimed  to  recover  from  the  defendants  the  value 
of  400  subscribers,  at  two  dollars  per  annum,  which  they  agreed 
to  furnish,  and  also  to  be  released  from  liability  to  keep  the  press, 
types,  &c.  The  defendants  contended  that  the  subscription-list 
containing  the  270  names  was  to  be  estimated  as  part  of  the  400 ; 
and  that  after  the  lapse  of  two  years  the  sale  became  absolute,  and 
the  defendants  were  entitled  to  an  allowance  in  this  action  for  the 
contract  price  of  the  press. 

The  court  below  instructed  the  jury  that  the  270  subscribers  in 
the  original  list  were,  by  the  terms  of  the  contract,  to  be  estimated 
as  part  of  the  400,  and  that  the  defendants  were  entitled  to  an 
allowance  of  $358.30^,  the  price  of  the  press,  &c.  with  one  year's 
interest,  unless  the  jury  was  satisfied,  from  the  evidence,  that  the 
contract  was  rescinded  by  the  consent  of  all  the  parties  after  the 
time  stipulated.  A  verdict  was  rendered  for  the  plaintiff  for 
3.76. 


Hurley  and  Cooper,  for  plaintiffs  in  error,  argued  that  the  court 
erred  in  submitting  to  the  jury  the  fact  whether  the  parties  had 
rescinded  the  contract,  when  there  was  no  evidence  of  it  at  all. 

Condey,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  agreement  is  to  be  construed  with  a  view 
to  the  object  intended  to  be  effected  by  it,  which  was  to  secure  to 
the  plaintiff  below  a  reasonable  compensation  for  his  services  as  a 
party  printer.  The  defendants  were  the  proprietors  of  a  country 
newspaper  on  the  eve  of  a  political  campaign ;  and  they  cast 
about  for  an  editor  to  conduct  it  on  his  own  risk  and  credit  by 
giving  his  time,  trouble,  and  the  influence  of  his  talents,  to  the 
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cause  in  which  they  were  engaged.  It  was  supposed  that  400 
subscriptions  would  yield  him  an  adequate  compensation ;  for  the 
plaintiff  stipulated  for  no  more.  When  the  defendants,  therefore, 
sold  him  the  press,  type  and  stock,  they  undertook  to  procure  for 
him  400  responsible  subscribers  in  the  course  of  a  month  ;  but  cer- 
tainly these  were  not  to  be  in  addition  to  those  on  the  subscrip- 
tion-list which  passed  as  an  accessory  of  the  establishment.  Giving 
to  the  undertaking  a  reasonable  construction,  and  judging  of  it  by 
its  scope  instead  of  particular  expressions,  it  is  a  contract  of  gua- 
ranty by  which  the  defendants  engaged  for  a  particular  number 
of  subscribers  in  all;  and  this,  too,  whether  the  plaintiff  should  be 
willing  to  accept  all  or  any  of  those  on  the  transferred  list  as  a 
part  of  it.  He  had  nothing  to  do  with  acceptance  or  choice.  The 
defendants  were  bound  for  400  responsible  subscribers ;  and  their 
solvency  was  their  concern,  not  his.  They  were  to  be  produced 
like  the  contingent  of  a  German  prince,  and  mustered  into  service 
without  inspection.  The  defendants  were  bound  for  the  requisite 
number  of  subscriptions,  and  they  might  have  subscribed  the 
whole  number  themselves.  Nor  were  the  400  to  be  exclusive  of 
those  procured  by  the  plaintiff  himself.  To  have  stipulated  for  a 
right  to  recruit  on  separate  account,  would  have  given  to  the 
agreement  an  appearance  of  trick  like  those  stock-jobbing  contracts 
to  deliver  a  given  number  of  shares  at  a  day  certain,  in  which  the 
seller's  performance  has  been  forestalled  by  what  is  called  corner- 
ing; in  other  words,  buying  up  all  the  floating  shares  in  the  mar- 
ket. These  contracts,  like  other  stock-jobbing  transactions  in 
which  the  parties  deal  upon  honour,  are  seldom  subjected  to  the 
test  of  judicial  experiment ;  but  they  would  necessarily  be  declared 
fraudulent.  Now  in  a  county  where  the  subscribers  must  be 
obtained  from  the  political  minority,  a  contract  allowing  the  plain- 
tiff to  seek  subscriptions  for  himself,  would  be  open  to  the  same 
abuse ;  and  as  no  design  to  obtain  an  unfair  advantage  is  imputed, 
we  are  bound  to  give  the  agreement  an  interpretation  which  will 
not  put  the  plaintiff  in  the  predicament  of  such  a  contractor.  The 
meaning  of  the  contract,  as  it  was  understood  by  the  parties  them- 
selves, must  therefore  have  been  inconsistent  with  the  interpreta- 
tion put  on  it  by  the  plaintiff's  counsel ;  and  the  defendants  are 
entitled  to  be  credited  with  the  actual  number  of  responsible  sub- 
scribers by  whomsoever  procured. 

The  jury  were  properly  instructed  that  the  sale  became  absolute 
by  want  of  notice  of  its  recision  before  the  expiration  of  the  ap- 
pointed period  ;  but  there  was  error  in  leaving  them  to  determine 
whether  the  defendants  had  agreed  to  rescind  the  contract  subse- 
quently, when  there  was  not  a  spark  of  evidence  to  raise  the  ques- 
tion. It  was  shown  that  the  plaintiff  had  given  notice  of  his 
determination  to  rescind  after  the  day,  and  it  is  testified  that  two 
of  the  defendants  had  entertained  an  offer  to  purchase,  as  if  the 
establishment  were  still  the  property  of  the  defendants ;  but  it  was 
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not  pretended  that  the  others  had  been  consulted,  and  the  direc- 
tion, predicated,  as  it  may  have  been,  of  this  part  of  the  evidence, 
had  a  tendency  to  mislead. 

Judgment  reversed.,  and  a  venire  de  novo  awarded. 


Wynn  against  Allard. 

A  plaintiff  in  an  action  of  trespass  is  not  entitled  to  recover  damages  for  an 
injury  done  to  him  which  was  the  consequence  of  his  own  negligence  as  well  as 
that  of  the  defendant. 

In  an  action  of  trespass  for  an  injury  done  to  the  plaintiff  by  running  against 
him  with  a  sleigh  and  horses,  it  is  competent  for  him  to  prove  that  the  defendant 
was  intoxicated. 

ERROR  to  the  Common  Pleas  of  Luzerne  county. 

William  Wynn  against  Jacob  Allard.  The  plaintiff  was  walk- 
ing in  the  middle  of  one  of  the  most  frequented  streets  of  the  town 
of  Wilkesbarre,  where  there  were  side- walks  for  footmen,  when 
the  defendant,  in  driving  his  horses  in  a  sleigh  rapidly  along, 
ran  against  him  and  injured  him,  for  which  he  brought  this  action 
of  trespass.  On  the  trial  the  plaintiff  offered  to  prove  that  at  the 
time  of  the  occurrence  the  defendant  was  intoxicated.  The  de- 
fendant objected  to  the  evidence,  and  the  court  rejected  it  and 
sealed  a  bill  of  exception  at  the  instance  of  the  plaintiff. 

The  court  below  instructed  the  jury  that  if  the  injury  done  to 
the  plaintiff  was  a  consequence  of  the  negligence  of  the  defendant 
alone,  he  was  entitled  to  recover  damages ;  but  if  it  was  occasioned 
partly  by  the  negligence  and  carelessness  of  both  parties,  the  plain- 
tiff was  not  entitled  to  recover.  This  direction  and  the  rejection 
of  the  evidence  mentioned  in  the  bill,  were  the  subjects  of  the 
errors  assigned. 

Case,  for  plaintiff  in  error.  The  evidence  of  intoxication  should 
have  been  received.  Coxe  N.  J.  Rep.  339.  As  to  the  charge  of 
the  court,  he  cited,  Bui.  N.  P.  25 ;  1  Lord  Raym.  739;  9  Johns. 
294;  1  Stra.  596;  3  East  595;  3  Wils.  411  ;  2  Hen.  Black.  894; 
6  Cow.  342. 

Lush,  contra,  to  sustain  the  charge  of  the  court,  cited  21  Wend. 
615 ;  6  Car.  $  P.  23 ;  5  Car.  $•  P.  375. 

PER  CURIAM. — The  direction  was  right ;  and  if  there  was  error, 
it  -was  on  the  part  of  the  jury.  The  principle  that  there  is  no 


July  1843.]  OF  PENNSYLVANIA.  525 

[Wynn  v.  Allard.} 

recourse  by  action  for  an  injury  which  is  the  consequence  of  neg- 
ligence on  both  sides,  was  laid  down  by  this  court  in  Simpson  v. 
Hand,  (6  Whart.  320),  which  was  a  case  of  negligence  in  the  col- 
lision of  ships.  But  the  law  of  the  particular  case  was  laid  down, 
in  this  instance,  by  the  court  below,  in  exact  conformity  to  the 
direction  of  Mr  Justice  ALDERSON  in  Pluckwell  v.  Wilson,  (5  Car. 
4*  P-  379),  that  a  person  who  leaves  the  ordinary  side  of  the  road 
is  bound  to  use  more  care  and  diligence,  and  to  keep  a  better 
look-out  to  avoid  concussion,  than  would  be  requisite  if  he  were  to 
confine  himself  to  the  proper  side.  It  was  for  the  jury,  therefore, 
to  say,  under  all  the  circumstances,  whether  the  plaintiff  was 
chargeable  with  negligence,  having  left  the  side-walk,  in  not  look- 
ing behind  as  well  as  before,  to  avoid  contact  with  persons  riding 
or  driving  in  the  middle  of  the  street.  If  he  was,  the  defendant 
would  be  answerable  only  for  negligence  so  wanton  and  gross  as 
to  be  evidence  of  voluntary  injury. 

But  the  evidence  of  intoxication  ought  to  have  been  received ; 
not  because  the  legal  consequences  of  a  drunken  man's  acts  are 
different  from  those  of  a  sober  man's  acts,  but  because  where  the 
evidence  of  negligence  is  nearly  balanced,  the  fact  of  drunkenness 
might  turn  the  scale,  inasmuch  as  a  man  partially  bereft  of  his 
faculties  would  be  less  observant  than  if  he  were  sober,  and  less 
regardful  of  the  safety  of  others.  For  that  purpose,  but  certainly 
not  to  inflame  the  damages,  the  evidence  ought  to  have  been 
admitted. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Pursel  against  Ellis. 

An  action  for  money  paid,  laid  out  and  expended,  can  only  be  supported  by 
proof  of  the  actual  payment  of  the  money,  or  of  the  plaintiffs  having  given  his 
own  negotiable  note  for  it,  and  not  then,  if  it  appear  that  the  defendant  is  a  surety 
on  that  note. 

ERROR  to  the  Common  Pleas  of  Lycoming  county. 

This  action  was  brought  by  Thomas  Ellis,  Esq.,  against  Robert 
Pursel,  for  the  recovery  of  a  sum  of  money  which  the  plaintiff  alleged 
he  paid,  laid  out,  and  expended  for  the  defendant  at  his  request, 
under  the  following  circumstances.  In  1835,  Abraham  Bodine  and 
Robert  Pursel  were  desirous  of  purchasing  a  farm  from  Robert  R. 
Shoemaker,  and  not  being  in  possession  of  funds  to  pay  the  sum 
of  $1000,  which  was  required  at  the  first  payment,  applied  to  the 
plaintiff,  who  it  was  supposed  had  the  requisite  money,  to  become 
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a  purchaser  in  conjunction  with  themselves;  and  under  a  verbal 
arrangement,  the  plaintiff  agreed  to  advance  the  money  required 
to  be  paid  upon  the  execution  of  the  deed,  and  join  them  in  the 
purchase.  On  the  10th  August  1835,  a  written  agreement  was 
entered  into,  between  Robert  R.  Shoemaker  of  the  one  part,  and 
Ellis,  Bodine,  and  Pursel  of  the  other  part,  by  which  Shoemaker 
agreed  to  convey  the  farm  to  the  purchasers,  in  consideration  of 
$4800 ;  $1000  of  which  was  to  be  paid  on  the  execution  of  the 
deed,  and  the  balance  to  be  secured  by  bonds  and  a  mortgage  upon 
the  premises.  On  this  agreement,  each  of  the  three  purchasers 
paid  $5.00  at  its  execution. 

On  the  17th  September  1835,  the  parties,  including  Shoemaker, 
by  a  supplement  to  the  agreement  of  that  date,  defined  their 
respective  portions  as  purchasers,  each  agreeing  to  take  as  his 
several  portion,  a  particular  division  of  the  land,  according  to  a 
survey  made  on  the  ground  and  represented  by  maps  referred  to 
in  their  supplementary  agreement.  Instead  of  taking  a  deed  in 
common,  and  remaining  jointly  bound  for  the  payment  of  the 
purchase  money,  each  one  of  the  purchasers  agreed  to  take  a  sepa- 
rate deed  for  his  allotment,  and  enter  into  bonds  and  mortgage  for 
his  respective  portion  of  the  unpaid  purchase  money.  The  supple- 
mentary agreement  contained  the  following  provision:  "  The  sum 
of  81000  is  to  be  paid  by  the  said  Robert,  Thomas  and  Abraham, 
to  the  said  Robert  R.  Shoemaker,  for  the  proportional  parts  of 
each  of  the  said  purchasers,  according  to  the  respective  quantities 
of  land  taken  by  them  respectively  in  the  said  $1000." 

When  the  agreement  was  executed,  the  plaintiff  paid  about 
$600  of  the  hand-money,  and  gave  a  negotiable  note  with  Pursel 
and  Bodine  as  sureties  upon  it  to  Shoemaker,  for  the  balance  of 
the  hand-money  $385,  which  was  made  payable  at  the  Bank  of 
Northumberland  in  90  days.  There  was  no  proof  that  this  note 
had  yet  been  paid.  The  court  below  thus  instructed  the  jury : 

The  holder  of  the  note  is  presumed  to  be  the  owner,  and  it  is 
not  shown  that  this  note  is  paid.  If  you  believe  this  note  to  have 
been  given  by  the  three  purchasers,  as  principals,  the  plaintiff  is 
not  entitled  to  receive  anything  on  account  of  it ;  but  if  you  believe 
it  was  given  by  the  plaintiff  in  execution  of  the  original  under- 
standing, that  he  was  to  advance  the  $1000,  and  that  Pursel  and 
Bodine  signed  it  as  his  sureties,  it  paid  the  balance  of  the  defend- 
ant's proportion  of  the  hand-money,  and  if  you  believe  plaintiff 
paid  both  on  account  of  the  hand-money,  under  the  original  un- 
derstanding or  under  the  clause  in  the  agreement,  the  plaintiff  is 
entitled  to  receive  from  him  his  proportion  of  it,  as  well  as  of  the 
advancement  in  actual  cash,  according  to  quantity  and  value  of 
the  land,  which  the  defendant  obtained  under  the  agreements,  with 
interest  from  the  time  the  money  was  paid  and  the  note  was  given. 

The  defendant  excepted  to  the  charge  and  assigned  it  for  error. 
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Ellis  and  Armstrong,  for  plaintiff  in  error,  argued,  that  nothing 
short  of  the  actual  payment  of  the  money  would  sustain  an  action 
for  money  laid  out  and  expended,  and  giving  a  negotiable  note, 
was  tantamount  to  actual  payment :  but  the  note  must  be  given 
by  the  plaintiff  alone.  Here,  the  money  was  not  paid,  and  the 
note  given  was  the  note  of  the  plaintiff  with  the  defendant  as  a 
co-drawer  with  him,  and  that  note  still  unpaid.  This  will  not 
support  the  action.  bSerg.  <£•  Rawle  9, 19 ;  5  RawleQl ;  14  Serg. 
#  Raicle  199. 

C.ampbell,  contra.  The  giving  of  a  negotiable  note  is  equiva- 
lent to  the  payment  of  the  money ;  and  that  the  defendant  was  a 
co-drawer  does  not  vary  the  rule ;  for  Shoemaker  agreed  to  accept 
it  as  payment;  and  this  action  was  to  recover  it  from  the  person 
who  really  owed  it.  11  Johns.  516;  3  JV.  Hamp.  366;  8  Johns. 
202;  4  Pick.  447  ;  9  Mass.  553;  1  Hill  234;  11  Johns.  518. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  on  the  case  on  a  count  for  money 
paid,  laid  out,  and  expended.  By  the  agreements  in  evidence,  it 
is  stipulated  that  the  vendees  are  to  pay  to  the  vendor  $1000  in 
hand,  in  the  proportion  of  the  value  of  the  land  which  each  took, 
according  to  an  understanding  between  them,  as  their  share  of  the 
purchase.  The  plaintiff  alleges  that  he  paid  more  than  his  propor- 
tion of  the  hand-money,  and  if  this  allegation  be  true,  he  is  enti- 
tled to  a  contribution  from  the  defendant  in  this  form  of  action. 
Of  the  hand-money,  the  plaintiff,  who  was  one  of  the  purchasers, 
paid  $605;  each  of  the  other  purchasers,  of  whom  the  defendant 
was  one,  but  $5.  For  the  residue,  viz.,  $385,  Pursel,  Ellis  and 
Bodine,  the  vendees,  gave  their  joint  and  several  promissory  note 
at  90  days,  payable  to  the  order  of  Robert  R.  Shoemaker,  the  ven- 
dor, at  the  Bank  of  Northumberland,  with  interest  from  the  date, 
without  defalcation.  There  is  no  evidence  the  note  was  paid.  It 
was  produced  on  the  trial  by  the  holder,  and  the  charge  is  predi- 
cated on  the  position  that  it  was  unpaid,  that  it  was  a  negotiable 
note,  executed  by  Ellis  as  the  maker,  and  Pursel  and  Bodine  as 
sureties.  The  note  is  signed  Robert  Pursel,  Thomas  Ellis,  and 
Abraham  Bodine,  and  in  that  order;  but,  without  stopping  to 
inquire  whether  there  is  any  evidence  whatever  that  the  parties 
to  the  note  stood  in  the  relation  of  principal  and  sureties,  I  shall 
take  the  fact  as  conceded,  and  examine  the  charge  on  that  hypo- 
thesis. 

The  question  is,  whether  this  is  such  an  instrument  as  to  jus- 
tify the  instruction,  that  the  amount  overpaid  can  be  recovered 
on  a  count  for  money  paid.  On  this  point,  these  principles  must 
be  taken  as  settled.  A  surety  cannot  maintain  this  action  until 
he  has  actually  paid  the  money,  though  judgment  may  have  been 
recovered  against  him  and  execution  levied.  To  this,  there  is  an 
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an  exception,  for  where  a  bill  of  exchange  or  negotiable  note  is 
given,  and  received  in  satisfaction  of  a  debt,  it  will  support  a 
count  for  money  paid.  A  distinction  is  taken  between  a  bond  and 
negotiable  paper,  because  the  latter  is  treated  as  money.  A 
negotiable  note,  or  bill  of  exchange,  in  the  ordinary  transactions 
of  the  commercial  world,  is  equivalent  to  cash,  and  for  this  reason, 
will  support  a  count  for  money  paid.  The  following  authorities 
are  cited  in  support  of  the  rule,  and  the  exception.  7  Serg.  $ 
Rawle  238;  3  Penn.  Rep.  380;  9  Pick.  337;  3  JV.  Ramp.  366;  8 
Johns.  202:  2  Fern.  213;  4  Pick.  447;  9  Mass.  553;  1  Hall  234, 
6;  11  Johns.  518;  6  Greenl.  333.  If,  therefore,  Ellis  had  given 
his  own  negotiable  paper,  or  a  note  even,  with  other  endorsers,  it 
is  conceded  it  would  have  fallen  within  the  principles  of  the  cases 
above  cited.  But  what  is  the  case  in  hand?  Pursel,  Ellis,  and 
Bodine  are  indebted  to  Shoemaker,  and  for  the  amount  of  their 
indebtedness,  give  a  joint  and  several  note  at  90  days,  which  at 
maturity,  and  yet,  remains  unpaid.  Can  then,  Ellis,  on  the  ground 
that  he  was  the  principal  and  the  others  sureties,  support  a  count 
for  money  paid  ? 

The  first  inquiry  is,  by  whom  was  the  money  paid  ?  Certainly, 
not  by  Ellis  alone,  but  by  virtue  of  their  joint  and  several  note. 
In  the  eye  of  reason,  it  is  a  payment  by  all  the  joint  debtors.  If 
it  had  in  truth  been  actually  paid  at  maturity,  or  afterwards,  by 
the  principal,  it  would  alter  the  case ;  but  it  remains  unsatisfied, 
and  each  is  bound  to  the  holder  of  the  note  for  the  whole  amount 
of  it.  If  the  defendant  be  held  liable,  it  may  be,  that  he  may  be 
compelled  to  pay  it  again  to  the  holder.  And,  conceding  that 
they  are  sureties,  yet  equity  will  not  oblige  them  to  pay,  while 
subject  to  a  contingent  liability.  Thus,  in  Frantz  v.  Brown,  (1 
Penn.  Rep.  257),  it  is  held,  that  chancery  will  enjoin  an  obligee 
in  a  bond  or  his  assignee  from  proceeding  at  law  while  the  obligor 
remains  a  loser  or  in  jeopardy  as  a  surety.  The  principle  of 
Frantz  v.  Brown,  fits  the  case  in  hand.  Here,  there  is  a  contin- 
tingent  liability  for  the  amount  of  the  note,  which  the  defendant, 
for  aught  we  know,  may  be  compelled  to  pay.  It  is,  therefore, 
against  equity  to  enforce  payment  of  the  note  on  this,  or  any  other 
count,  except  upon  equitable  terms  of  indemnity.  That  the  origi- 
nal agreement  is  satisfied  as  to  Shoemaker,  is  nothing,  unless  such 
circumstances  exist,  as  between  Pursel,  Ellis  and  Bodine,  as  will 
enable  the  plaintiff  to  sustain  his  count  against  the  present  defend- 
ant. There  is  nothing  in  the  other  exceptions,  which  requires  a 
special  notice. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Sedam  against  Shaffer. 

A.  having  the  legal  title,  to  a  tract  of  land,  promised,  for  a  sufficient  considera- 
tion, to  sell  it  and  pay  all  the  purchase  money  over  a  certain  sum  to  B.,  but  died 
having  made  his  will,  by  which  he  devised  the  land  to  his  executors  to  be  sold, 
and  directed  the  proceeds  to  be  divided  among  his  children.  Held,  that  upon  such 
sale  being  made  by  the  executors,  the  action  upon  the  promise  must  be  against 
them  in  their  representative  capacity  for  a  breach  of  it  by  the  testator ;  and  that 
an  action  for  money  hao.  and  received  would  not  lie  against  them  personally. 

If  a  cause  of  action  be  defectively  stated,  the  defendant  must  demur  to  it;  the 
error  is  cured  by  going  to  trial  upon  the  merits. 

ERROR  to  the  Common  Pleas  of  Lycoming  county. 

Samuel  Shaffer  against  William  Sedam,  executor  of  George 
Shaffer,  deceased.  This  was  an  action  of  assumpsit,  and  came  on 
for  trial  upon  a  declaration  for  work  and  labour,  goods  sold  and 
delivered,  money  lent,  and  for  money  had  and  received,  all  by  the 
testator  in  his  lifetime.  The  plaintiff  asked  leave  to  file  a  new 
count  stating  specially  his  cause  of  action,  which  was  allowed  by 
the  court  and  exception  taken  by  the  defendant,  on  the  ground 
that  the  first  count  was  against  the  executors  in  their  representa- 
tive capacity,  and  the  one  proposed  to  be  filed  was  against  them 
personally.  It  was  as  follows : 

"  William  Sedam  and  John  Shaffer,  executors  of  George  Shaffer, 
deceased,  late  of  said  county,  were  attached  to  answer  Samuel 
Shaffer  in  a  plea  of  trespass  on  the  case  upon  promises,  &c.  And 
thereupon  the  said  Samuel  Shaffer,  by  his  attorney,  complains : 
For  that  whereas,  heretofore,  to  wit,  on  the  1st  day  of  April  1830, 
and  long  before,  the  said  Samuel  Shaffer  was  the  owner  of  a  cer- 
tain tract  of  land  situate  in  Washington  township,  Lycoming 
county,  containing  235  acres,  more  or  less,  with  the  appurtenances, 
consisting  of  one  log  house,  one  log  barn  and  one-fourth  of  a  saw- 
mill, with  about  eight  acres  of  cleared  land,  adjoining  lands  of 
George  Shaffer,  Daniel  Montgomery  and  others,  and  was  in  posses- 
sion of  the  same,  and  which  said  tract  of  land  was  levied  on  as  the 
property  of  said  Samuel  Shaffer,  at  the  suit  of  Nicholas  Shaffer 
for  the  use  of  Daniel  Pennepacker  and  Peter  Hackenburg,  adminis- 
trators of  Thomas  Pickel,  deceased,  and  sold  by  Thomas  Hall,  late 
sheriff  of  Lycoming  county,  to  James  Mackey,  and  conveyed  to 
him  by  deed  dated  the  3d  day  of  May  1831,  and  whereas  the  said 
George  Shaffer  (now  deceased,  father  of  the  plaintiff  Samuel 
Shaffer)  being  desirous  to  assist  the  said  Samuel  and  give  him  the 
advantage  of  any  increased  value  of  the  land  over  what  it,  or  a 
part  of  it  could  then  be  purchased  for,  and  for  a  good  and  valuable 
consideration,  he,  the  said  George  Shaffer,  in  his  lifetime,  hereto- 
v.— 67  2  u 
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fore,  to  wit,  on  the  12th  day  of  June  1835,  and  at  divers  other 
times  as  well  before  as  after,  at  the  county  aforesaid,  did  promise 
and  agree  with  the  said  Samuel  that  he,  the  said  George,  would 
purchase  the  property  or  land  above  described  or  a  part  of  the 
same  of  James  Mackey,  if  the  same  could  be  done ;  that  he  would 
advance  the  money  necessary  to  purchase  the  land  and  take  the 
deed  in  his  own  name,  and  that  the  said  Samuel,  who  then  lived 
on  the  land,  should  remain  in  possession  until  it  should  be  again 
sold  and  conveyed  by  said  George,  his  heirs  or  executors,  (which 
was  agreed  should  be  done  as  soon  as  practicable)  and  that  when- 
ever the  land  was  or  should  be  sold,  the  said  George  Shaffer,  or 
his  heirs  or  executors,  was  to  have  and  retain  out  of  the  purchase 
money  the  sum  which  should  be  paid  by  him  to  the  said  James 
Mackey,  and  interest  on  the  same,  and  the  overplus,  whatever  it 
might  be,  was  then  to  be  paid  by  the  said  George  Shaffer,  his  heirs 
or  executors,  to  the  said  Samuel  Shaffer,  and  either  party  was  to 
be  at  liberty  at  any  time  thereafter,  to  find  a  purchaser  of  the  land, 
and  in  consideration  thereof,  among  other  things,  the  said  Samuel 
Shaffer  by  the  same  agreement  was  to  saw  all  the  logs  and  other 
lumber  for  the  said  George  Shaffer,  which  he  the  said  George 
might  desire  to  have  sawed  at  the  saw-mill  on  the  premises  during 
the  time  the  said  Samuel  should  remain  in  possession;  and  in  pur- 
suance of  said  agreement,  the  said  George  Shaffer  afterwards  did 
purchase  a  part  of  the  land  aforesaid,  to  wit,  109  acres  and  44 
perches,  more  or  less,  of  the  said  James  Mackey,  for  the  conside- 
ration of  $200  then  paid,  and  received  the  deed  for  the  same  in  his 
own  name,  dated  the  5th  day  of  June  1835,  and  the  said  Samuel 
Shaffer  in  pursuance  of  said  agreement  remained  in  possession  of 
the  said  land,  the  time  of  said  agreement,  until  the  same  was  sold 
to  John  Filbert,  and  did  saw  during  all  that  time  for  the  said 
George  Shaffer  logs  and  other  lumber,  and  all  the  said  George 
desired  to  have  sawed  ;  and  the  said  Samuel  saith  that  afterwards, 
to  wit,  in  the  month  of  February  1838,  the  said  George  Shaffer 
having  died  without  having  sold  said  land,  having  first  made  his 
last  will  and  testament,  by  which  he  appointed  the  said  William 
Sedam  and  John  Shaffer  his  executors,  who  after  duly  proving  the 
will  took  upon  themselves  the  execution  thereof,  and  afterwards, 
to  wit,  on  the  31st  day  of  December  1838,  sold  the  land  aforesaid, 
with  the  assent  of  said  Samuel,  to  John  Filbert  for  the  sum  of 
$725,  which  said  sum  of  money  was  paid  to  and  received  by  the 
said  William  Sedam  and  John  Shaffer,  executors  as  aforesaid,  at 
the  time  of  said  sale  and  before  the  bringing  of  this  suit  —  and  by 
which  sale  the  sum  of  $482.47  then  became  due  to,  and  of  right 
ought  to  have  been  paid  to  the  said  Samuel  Shaffer  by  the  said 
executors,  being  the  amount  or  surplus  over  and  above  what  was 
sufficient  to  pay  and  discharge  the  purchase  money  paid  by  said 
George  Shaffer  to  said  Mackey,  and  interest  thereon,  and  in  con- 
sideration thereof,  they  the  said  executors  afterwards,  to  wit,  on 
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the  day  and  year  last  aforesaid,  then  and  there  promised  the  said 
Samuel  Shaffer  to  pay  him  the  said  sum  of  money  last  mentioned, 
according  to  and  in  pursuance  of  the  promise  and  agreement  of 
the  said  George  Shaffer  in  his  lifetime,  when  they  should  be  there- 
unto afterwards  requested — nevertheless,  the  said  George  Shaffer 
in  his  lifetime,  nor  the  said  John  Shaffer  and  William  Sedam, 
executors  after  his  death,  although  well  knowing  the  agreement 
and  promise  of  the  said  George  Shaffer  in  his  lifetime,  hath  not 
paid  the  said  sum  of  money  or  any  part  thereof  to  the  said  Samuel 
Shaffer,  although  to  pay  the  same  to  the  said  Samuel  Shaffer,  the 
said  John  Shaffer  and  William  Sedam,  executors  aforesaid,  after- 
wards, that  is  to  say  the  same  day  and  year  last  aforesaid,  and 
afterwards  were  requested  by  the  said  Samuel  Shaffer,  but  the 
said  John  Shaffer  and  William  Sedam  hath  hitherto  refused  and 
still  refuse  to  pay  the  same  to  the  said  Samuel  Shaffer,  to  the 
damage  of  the  said  Samuel  Shaffer  8700,  and  therefore  he  brings 
suit,"  &c. 

The  plaintiff  proved  the  facts  set  out  in  his  declaration,  and  then 
gave  in  evidence  the  will  of  George  Shaffer,  by  which  he  devised 
the  land  to  his  executors  to  be  sold,  and  the  proceeds  to  be  divided 
equally  among  his  children.  After  the  death  of  the  testator,  and 
before  the  sale  by  the  executors,  they  leased  the  land  to  the  plain- 
tiff for  one  year,  for  the  rent  of  $15. 

The  defendant  requested  the  court  to  instruct  the  jury  upon  the 
following  points : 

1.  That  the  present  action  cannot  be  maintained  upon  the  con- 
tract in  evidence  against  the  executors  of  the  decedent  in  their 
representative  capacity. 

2.  That  there  was  no  consideration  for  the  alleged  contract ; 
that  it  was  a  mere  gratuitous  verbal  promise,  and  the  present 
action  cannot  be  maintained  as  laid  in  the  declaration. 

3.  That  if  the  jury  believe  George  Shaffer  was  the  trustee  of 
Samuel  Shaffer,  then  said  Samuel  is  entitled  to  the  land  instead  of 
the  money,  and  he  cannot  support  the  present  action. 

4.  That  if  the  jury  believe  the  conversation  stated  by  John 
Shaffer,  Jun.  and  William  Jones,  the  present  action  will  not  lie  to 
recover  the  proceeds  of  the  sale,  (deducting  the  $200  and  interest) 
but  damages  only  can  be  recovered,  (if  anything),  by  an  action  for 
the  breach  of  the  alleged  parol  agreement,  and  in  disaffirmance  of 
the  contract. 

5.  That  the  present  action  will  not  lie  against  the  defendant  in 
his  individual  capacity,  as  he  was  no  party  to  the  agreement  or 
conversation  alleged  to  have  taken  place  between  George  Shaffer 
and  Samuel  Shaffer,  nor  in  any  manner  personally  bound  thereby, 
nor  has  any  act  done  by  him,  or  anything  said  by  him,  made  him 
personally  liable. 

0.  That  the  plaintiff  is  not  entitled  to  recover  any  more  than  the 
difference  between  the  actual  value  of  the  109  acres  and  44  perches 
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at  the  executor's  sale,  and  the  $200  with  interest  from  June  5th 
1835,  and  that  the  same  cannot  be  recovered  till  the  money  is  paid 
by  Filbert  to  the  executor. 

7.  That  if  the  jury  believes  the  executors  sold  only  the  interest 
of  George  Shaffer  and  none  other  in  said  land,  Samuel  Shaffer  has 
no  claim  whatever  to  the  proceeds  of  sale,  or  any  part  thereof  in 
this  suit. 

8.  That  the  will  of  George  Shaffer  and  the  acceptance  of  a  lease 
by  Samuel  Shaffer,  are  powerful  evidence  of  a  relinquishment  of 
Samuel  of  any  pretended  interest  he  had  under  the  purchase  by 
his  father  of  James  Mackey. 

The  court  below  thus  instructed  the  jury: 

"It  is  submitted  to  the  jury  to  determine  whether  the  facts 
stated  in  the  declaration  filed  on  the  13th  inst.  are  established  as 
set  forth.  If  the  plaintiff  has  established  by  the  evidence  the  facts 
there  set  forth,  the  plaintiff  is  entitled  to  a  verdict  for  damages  for 
the  breach  of  the  contract.  Whether  this  verdict  will  authorize 
a  judgment  against  the  defendant  personally,  or  against  him  in  his 
representative  capacity,  will  be  determined  when  the  judgment 
shall  be  entered  upon  the  verdict.  It  is  not  necessary  to  decide 
this  point  in  giving  instructions  upon  the  trial  of  the  issues  joined, 
there  being  no  issue  which  necessarily  raises  the  question.  The 
court  therefore  decline  giving  the  instructions  requested  by  the 
defendant  in  the  1st  and  5th  points.  A  material  ingredient  in  the 
cause  of  action  is  the  consideration  stated  in  the  declaration,  to 
wit,  that  the  plaintiff  was  to  saw  all  the  logs  and  other  lumber  for 
the  said  George  Shaffer,  when  the  latter  might  desire,  &c.  If  the 
jury  believe  that  this  was  the  consideration,  and  that  the  plaintiff 
has  fulfilled  the  contract  on  his  part,  it  is  a  sufficient  considera- 
tion to  support  the  promise  made  by  George  Shaffer.  But  if  there 
was  no  engagement  to  do  sawing,  or  if  that  engagement  was  not 
the  consideration  for  the  promise,  the  plaintiff  cannot  maintain  the 
present  action,  the  promise  being  in  that  case  void  for  want  of 
consideration.  As  there  is  evidence  from  which  the  jury  may 
infer  the  existence  of  the  consideration  stated,  the  court  do  not 
think  proper  to  give  the  direction  asked  for  in  the  2d  point  of  the 
defendant.  The  plaintiff  acquired  no  interest  in  the  land,  the  con- 
tract being  by  parol  without  writing,  and  therefore  the  3d  point 
is  not  correct.  This  is  an  action  for  a  breach  of  contract  in  which 
the  plaintiff  can  recover  damages  only,  but  such  measure  of 
damages  should  be  adopted  as  will  effectuate  justice  between  the 
parties.  The  measure,  in  this  case,  if  the  facts  are  made  out, 
should  be  the  difference  between  the  proceeds  of  sale  received  and 
the  $200  and  interest  paid  by  George  Shaffer.  This  instruction 
is  given  in  answer  to  the  4th  point.  6th  point.  The  amendment 
in  the  declaration  and  the  evidence  that  an  improved  lot  of  2 
acres  and  79  perches  was  included  in  the  contract,  purchase  and 
sale,  makes  it  proper  to  refuse  this  instruction,  and  to  say  that  the 
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plaintiff  may  recover,  if  the  jury  are  satisfied  of  the  facts,  the 
difference  between  the  $200  and  interest  and  the  $725,  with  which 
the  executors  charge  themselves  as  the  proceeds  of  sale,  which  on 
the  8th  September  1840,  they  say  under  oath,  have  come  to  their 
hands.  7th  point.  Plaintiff  had  no  interest  in  the  land.  George 
Shaffer's  interest  was  the  whole  title.  8th  point.  Court  cannot 
say  that  the  will  is  powerful  evidence,  or  any  evidence  of  the  fact 
stated.  The  acceptance  of  the  lease  is  evidence  for  the  purpose 
here  stated,  and  the  jury  will  take  it  into  consideration. 

Every  part  of  the  charge  of  the  court  was  assigned  for  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  This  is  a  suit  of  rather  a  peculiar  description, 
and  is  involved  in  perplexity  not  less  by  its  own  nature  than  by 
the  looseness  of  the  plaintiff's  pleadings. 

The  allegation  of  the  plaintiff  is,  substantially,  that  the  defend- 
ant's testator  bought  from  a  third  person  a  tract  of  land  which 
had  formerly  belonged  to  the  plaintiff,  his  son,  and  took  the  deed 
in  his  own  name,  under  a  verbal  agreement  with  the  plaintiff  that 
if  he,  the  father,  should  sell  it  for  more  than  the  price  to  be  paid 
and  interest,  he  would  pay  over  the  surplus  to  the  plaintiff:  in 
consideration  of  which  the  plaintiff  agreed  to  take  possession  and 
saw  logs  for  the  father  at  a  mill  on  the  premises.  Evidence  was 
given  to  show  the  purchase  made,  the  plaintiff's  taking  possession 
and  sawing  logs  for  the  testator.  The  testator  never  sold  the  land 
in  his  lifetime,  but,  on  the  contrary,  when  he  made  his  will,  directed 
the  defendants,  his  executors,  to  sell  it  with  his  other  estate,  and 
divide  the  proceeds  amongst  his  children.  The  executors  accord- 
ingly sold  the  land  for  more  than  the  price  paid  and  interest ;  and 
this  suit  is  brought  to  recover  the  difference. 

As  by  the  Act  against  frauds  and  perjuries  an  interest  in  land 
(beyond  a  tenancy  at  will  or  for  a  short  period)  cannot  pass  by  a 
parol  contract,  the  mere  verbal  agreement  between  the  father  and 
son  could  not  give  the  latter  any  interest  in  land  purchased  by  the 
father  with  his  own  money,  and  held  under  a  deed  to  himself. 
Nor  can  the  possession  delivered  to  the  son  be  deemed  part  per- 
formance, because  it  was  not  the  agreement  that  he  should  own 
the  land,  nor  was  possession  taken  with  that  view,  nor  did  he  pay 
any  part  of  the  purchase  money,  or  make  improvements  under  a 
contract  of  that  kind.  He  became  only  the  tenant  of  his  father, 
who  on  his  part  engaged  that  whenever  the  land  was  sold,  he 
would  answer  to  him  for  the  surplus  money  received,  and  nothing 
further.  Had  the  father  in  his  lifetime  disposed  of  the  land  for 
more  than  the  price  paid  and  interest,  and  refused  to  pay  over  to 
the  plaintiff  the  difference,  the  plaintiff's  remedy  would  have  been 
an  action  on  the  case  to  recover  damages  for  a  breach  of  the  per- 
sonal promise,  in  which  the  measure  of  the  plaintiff's  damages 
would  necessarily  be  the  difference  above-mentioned.  He  could 
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not  have  recovered  for  so  much  money  had  and  received  to  his  use 
from  the  sale  of  the  land;  for  that  would  be  to  enforce  an  interest 
in  land  derived  from  a  parol  contract  merely ;  nor  could  a  Court 
of  Chancery,  for  the  same  reason,  enforce  such  contract  specifically 
by  compelling  the  father  to  pay  the  difference,  there  being  no  part 
performance.  The  plaintiff's  only  remedy  would  be  an  action  at 
law  to  recover  damages  for  a  breach  of  the  agreement,  which, 
under  our  Act  against  frauds  and  perjuries,  is  not  prohibited. 

The  principle  is  the  same  when  the  suit  is  brought  against  the 
executors.  Had  the  father  complied  with  the  alleged  contract  by 
directing  his  executors  by  his  will  to  sell  the  land  and  pay  over 
to  the  plaintiff  any  surplus  that  might  be  received;  and  had  the 
executors  accordingly  sold  the  land  under  the  injunction,  and 
received  a  surplus,  they  might,  perhaps,  have  been  liable  in  their 
individual  capacity  for  so  much  money  had  and  received  to  the 
plaintiff's  use,  or  in  a  special  action  on  the  case,  stating  as  the 
foundation  of  the  claim  the  contract,  the  will  and  the  receipt  of 
the  money  under  a  sale  made  in  compliance  with  the  will.  That, 
however,  is  not  the  case.  The  testator  did  not  make  such  provi- 
sion in  his  will,  but  the  reverse ;  for  he  ordered  the  proceeds  of  the 
sale  of  this  land  to  be  divided  amongst  his  children.  This  was  a 
course  entirely  incompatible  with  a  compliance  with  the  contract; 
and  the  money  thus  received  by  the  executors  can  never  be  con- 
sidered or  treated  as  money  had  and  received  for  the  plaintiff's 
use,  or  in  affirmance  of  the  alleged  contract.  It  was,  on  the  other 
hand,  a  manifest  breach  of  it;  and  if  the  executors  are  liable,  it 
can  only  be  in  their  representative  character,  on  the  ground  of  a 
breach  of  the  contract  by  the  testator  and  the  responsibility  of  his 
estate  for  the  damage  sustained.  And  this  was  the  ground  on 
which  the  case  was  placed  by  the  court  below.  And  this  disposes 
also  of  the  objection  to  the  filing  of  the  new  count,  that  the  first 
counts  were  against  the  defendants  in  their  individual  capacity, 
and  the  latter  against  them  in  their  representative  character, 
therefore,  for  a  new  and  incompatible  cause  of  action. 

But  on  which  of  the  grounds  above  referred  to,  the  plaintiff 
here  sues,  is  left  altogether  uncertain  in  his  new  count.  It  states, 
that  the  testator  died,  made  a  will  and  appointed  the  defendants 
his  executors,  and  they  sold  his  land  for  $725,  and  received  the 
money,  and  that  by  such  sale,  $482.75  became  due  to  the  plain- 
tiff. But  how  came  executors  to  sell  land  ?  were  they  empowered 
by  the  will?  and  if  so,  were  they  directed  to  sell,  in  order  to  per- 
form this  contract,  or  for  other  purposes  ?  Not  a  word  is  said  in 
the  narr.  about  points  so  material  as  these :  it  is  lamentably  de- 
fective, and  leaves  us  totally  in  the  dark. 

If  we  look  to  the  evidence,  we  have  something  further.  We 
have  the  will,  which  contains  an  express  direction  to  the  executors 
to  apply  the  proceeds  of  sale  to  another  object,  and  is,  therefore, 
in  itself,  a  violation  of  the  contract — a  termination  of  the  agree- 
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raent  by  the  testator — a  permanent  breach  of  it.  The  executors 
could  not  now  officially  perform  it:  and  the  testator  has  thereby  sub- 
jected his  representatives  to  a  liability  for  the  damages  that  might 
afterwards  appear  to  be  sustained.  There  would  be  no  difficulty 
on  reaching  this  point,  if  the  narr.  had  been  properly  drawn :  and 
the  measure  of  damages  would  be  the  same,  as  I  have  before 
stated,  and  as  the  court  below  charged.  And  the  only  question 
is,  whether  it  is  now  open  to  the  defendants  to  take  this  objection: 
and  I  am  of  opinion,  that  it  is  now  too  late  to  do  so.  It  seems  to 
be  rather  a  title  imperfectly  stated,  than  a  defective  title,  and  is, 
therefore,  cured  by  going  to  trial  and  verdict,  instead  of  demurring 
to  the  narr.,  as  the  defendants  might  have  done.  Besides  which, 
the  defendants  were  so  far  from  desiring  the  court  to  charge  on 
this,  that  they  in  their  4th  point  requested  the  court  to  instruct 
the  jury,  that  the  action  would  not  lie  to  recover  the  proceeds  of 
sale,  but  only  the  damages  arising  from  a  breach  of  the  alleged 
contract,  and  in  disaffirmance  of  the  contract. 
On  the  other  points,  we  see  no  error. 

Judgment  affirmed. 


Kelly  Township  against  Union  Township. 

The  overseers  of  a  township  are  bound  to  maintain  every  poor  person  within 
their  district,  not  having  a  settlement  therein,  who  shall  apply  to  them  for  relief, 
until  he  can  be  removed  to  the  place  of  his  last  settlement ;  and  if  in  an  attempt 
to  remove  him  to  the  place  of  his  last  settlement,  they  leave  him  on  the  way  in  a 
township  not  legally  chargeable  with  him,  he  may  be  returned  to  them  by  an 
order  of  removal. 

CERTIORARI  to  the  Quarter  Sessions  of  Union  county. 

Samuel  Little,  a  poor  person,  applied  to  the  overseers  of  the 
poor  of  Kelly  township  for  relief.  They  afterwards  obtained  an 
order  for  his  removal  to  the  township  of  Clarion,  in  the  county  of 
Clarion,  where  he  had  his  last  legal  settlement.  The  pauper  was 
so  infirm,  that  the  agent  employed  was  obliged  to  leave  him  on 
the  way,  having  first  sent  for  his  son,  who  took  charge  of  him,  but 
not  being  able  to  maintain  him,  he  found  his  way  into  the  town- 
ship of  Union.  The  overseers  of  the  latter  township,  upon  whom 
he  became  chargeable,  obtained  an  order  for  his  removal  to  the 
township  of  Kelly ;  from  which  order  of  removal  the  overseers  of 
Kelly  township  applied  to  the  Quarter  Sessions. 

The  court  below,  (WILSON,  President),  was  of  opinion,  that  the 
township  of  Kelly  was  bound  to  maintain  the  pauper,  until  the 


536  SUPREME  COURT  [Sunbury 

[Kelly  Township  v.  Union  Township.] 

overseers  of  that  township  discharged  their  duty,  by  removing 
him  to  the  place  of  his  last  legal  settlement,  and  therefore  affirmed 
the  order. 

Miller,  for  plaintiff  in  error,  argued  that  Kelly  township  was 
not  legally  chargeable  with  the  pauper,  for  it  was  not  the  place 
of  his  last  settlement ;  and  as  the  son  was  bound  by  law  to  main- 
tain his  father,  and  acting  upon  that  obligation,  took  him  into  his 
keeping,  the  appellants  were  clearly  discharged  from  all  liability, 
and  the  township  of  Union  was  bound  to  send  him  to  the  place  of 
his  last  settlement.  Act  of  13th  June  1836,  sect.  16 :  1  Ld.  Raym. 
41 ;  2  Har.  Dig.  1723 ;  3  Burns'  Jus.  569. 

Slenker,  contra.  The  overseers  of  Kelly  township,  in  the  dis- 
charge of  their  duty,  should  have  removed  the  pauper  to  the  place 
of  his  last  settlement ;  and  until  they  did  so,  he  had  a  quasi  set- 
tlement in  their  township ;  and  their  leaving  him  in  another  town- 
ship was  a  fraud  upon  it,  which  can  only  be  avoided  by  returning 
him  to  them,  to  enable  them  to  do  what  they  should  have  done  at 
first,  —  maintain  him  until  he  was  fit  to  be  removed,  and  then 
remove  him  to  the  place  of  his  last  settlement.  2  Har.  Dig.  1724  ; 
5  Binn.  81  ;  2  Watts  44. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  fifth  section  of  the  Act  of  1836,  makes  it 
"  the  duty  of  the  overseers  of  every  district  to  furnish  relief  to 
every  poor  person  within  the  district,  not  having  a  settlement 
therein,  who  shall  apply  to  them  for  relief,  until  such  person  can 
be  removed  to  the  place  of  his  last  settlement."  Did  the  overseers 
of  Kelly  do  their  duty  by  this  pauper  as  the  statute  pointed  it  out 
to  them?  In  subjecting  him  to  the  torture  of  an  attempt  to 
remove  him  at  the  risk  of  his  life,  they  committed  an  act  of  cruelty 
for  which  they  might  have  been  indicted.  The  statute  permits 
not,  much  less  commands  the  transportation  of  a  human  being  in 
such  a  state  of  suffering.  They  were  not  at  liberty  to  remove 
him,  for  the  state  of  his  health  forbade  it ;  and  they  were  conse- 
quently bound  to  bear  the  expense  of  his  maintenance  in  the  first 
instance.  Their  first  step,  therefore,  was  an  error ;  and  they  did 
not  retrieve  it  in  leaving  the  pauper  by  the  way-side  to  the 
humanity  of  his  son.  The  son  may  have  been  liable  to  maintain 
him;  but  not  at  the  instance  of  the  overseers  of  Kelly.  They 
•were  directed  to  remove  him  to  the  place  of  his  last  settlement,  if 
it  could  be  done  with  a  due  regard  to  the  state  of  his  health,  and 
charge  the  township  ultimately  liable.  That  township  alone, 
therefore,  could  call  on  the  son  in  the  words  of  the  statute,  by  an 
order  of  the  Quarter  Sessions  in  the  county  of  the  pauper's  resi- 
dence. The  voluntary  performance  of  a  duty  may  be  attended 
with  the  legal  consequences  of  performance  on  compulsion ;  and 
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the  son's  voluntary  receipt  of  the  pauper  from  the  township  officers 
at  the  place  of  his  last  settlement,  would,  doubtless,  have  dis- 
charged them  of  him;  but  the  township  officers  of  Kelly  had 
nothing  to  do  with  the  son,  and  the  delivery  of  the  pauper  to  him 
cannot  be  looked  on  as  the  final  accomplishment  of  their  duty. 
The  statute  made  it  their  business  to  remove  him  to  the  place  of 
his  last  settlement,  or  maintain  him  in  the  first  instance ;  not  to 
deliver  him  to  the  keeping  of  any  charitable  person  who  should 
offer  to  take  him,  whether  son  or  stranger.  We  neither  say,  nor 
believe,  that  there  was  an  actual  design  to  drop  the  pauper  in 
another  township  in  order  to  get  rid  of  him ;  still  the  claim  to 
exemption  from  the  further  maintenance  of  him,  rests  on  the  unin- 
tentional consequences  of  such  an  act.  Notwithstanding  the 
abandonment  of  the  pauper,  then,  he  remained  chargeable,  as 
before,  to  Kelly  township,  which  was  fixed  by  his  application  for 
relief,  and  must  remain  so  till  all  things  written  in  the  statute  be 
fulfilled.  And  all  the  things  there  written  are  just  and  whole- 
some ;  for  if  the  burthen  of  a  pauper  could  be  shaken  off  by  an 
effort,  such  as  was  made  in  this  instance,  the  consequent  tempta- 
tion to  acts  of  inhumanity  would  be  too  strong  for  resistance. 
The  order  to  remove  the  pauper  from  Union  township  back  to 
Kelly,  as  the  place  of  his  last  settlement,  was  substantially  right, 
for  he  had  a  quasi  settlement  in  the  latter  while  he  remained 
chargeable  to  it,  and  we  are  not  disposed  to  criticise  the  form  of 
the  order,  the  matter  contained  in  it  being  entirely  proper. 

Order  of  the  Quarter  Sessions  affirmed. 


Hoatz  against  Patterson. 

One  who  by  special  contract  undertakes  to  furnish  all  the  materials  and  erect 
a  house  or  other  building  for  a  certain  sum,  cannot  recover  a  balance  due  to  him 
upon  the  completion  of  the  work  by  riling  his  claim  therefor  under  the  provisions 
of  the  mechanic's  lien  law. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

Daniel  Hoatz  against  Burd  Patterson,  reputed  owner,  and  Tho- 
mas Dunlap,  claiming  to  be  owner.  Scire  facias  sur  mechanic's 
lien.  Daniel  Hoatz  and  Burd  Patterson  entered  into  an  agree- 
ment, which  was  reduced  to  writing,  by  which  the  former  con- 
tracted to  furnish  all  the  materials  and  build  a  furnace,  casting- 
house,  stables  and  houses  necessarily  appurtenant  thereto,  for 
Patterson,  who  contracted  to  pay  therefor  the  sum  of  $6000. 
Upon  the  completion  of  the  work,  Hoatz  filed  a  claim  for  a  balance 
V.  —  68 


538  SUPREME  COURT  [Sunbury 

[Hoatz  v.  Patterson.] 

of  $1325,  which  he  claimed  to  be  due,  under  the  provisions  of  the 
mechanic's  lien  law,  and  issued  this  scire  facias  thereupon.  The 
only  question  in  the  case  was,  whether  it  could  be  maintained. 
DONNELL,  President,  was  of  opinion,  that  the  claim  was  not  the 
subject  of  a  mechanic's  lien,  and  therefore  directed  a  verdict  and 
judgment  for  the  defendants. 

Bellas  and  Prick,  for  plaintiff  in  error,  cited  Serg.  Mec.  Lien  Law 
32 ;  2  Rawle  343  ;  3  Rawle  492. 

Comly,  contra,  contended  that  the  case  of  Jones  v.  Shawhan,  (4 
Watts  4*  Serg.  257),  was  conclusive  of  the  question. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  is  useless  to  discuss  all  the  points  raised  in  the 
argument,  as  there  is  one  point  which  is  decisive  against  the  lien. 
Hoatz,  the  claimant,  made  a  special  agreement  with  the  defendant, 
Patterson,  to  erect  certain  buildings,  particularly  specifying  them, 
for  the  gross  sum  of  $5975,  which  amount  was  afterwards  increas- 
ed by  another  agreement  to  $6000.  The  contract  was  reduced  to 
writing,  and  although  not  signed,  yet  there  is  no  dispute  that  there 
was  a  contract,  nor  is  there  any  difference  as  to  its  terms.  This 
agreement  is  recognised  by  the  claimant,  as  the  lien  is  filed  to 
secure  the  money  remaining  unpaid  on  the  contract.  The  point 
is  not  new,  for  it  has  been  already  virtually  decided  in  Jones  v. 
Shawhan,  (4  Watts  fy  Serg.  257).  One  who  furnishes  nothing  but 
his  superintendence  and  skill  as  an  undertaker,  has  no  right,  as  is 
there  held,  to  file  a  lien  for  anything  in  pursuance  of  his  contract, 
as  such.  Although  the  observations  of  the  Chief  Justice  seem  to 
be  restricted  to  a  superintendent  merely,  yet  the  case  really  was 
in  every  essential  feature,  identical  with  this.  The  contractor 
agreed  to  furnish  all  the  materials  and  erect  the  buildings  for  a 
fixed  price,  and  it  is  to  such  a  state  of  things  that  the  remarks 
were  intended  to  apply.  The  remark,  that  he  who  found  the 
labour  or  materials,  and  not  he  who  ordered  it,  is  entitled  to  the 
lien,  applies  in  all  its  force  here.  It  is  not  intended  to  deny,  that 
where  there  is  a  special  contract,  a  person  who  furnishes  materials 
or  finds  labour,  may  have  a  lien  against  the  buildings  notwith- 
standing ;  but,  can  the  same  individual  stand  in  the  double  charac- 
ter of  contractor  and  material  man?  We  see  no  good  reason  that 
he  should.  If  he  is  entitled  to  file  a  lien,  it  must  be  when  the 
contract  is  made ;  for  it  is  very  plain,  that  nothing  that  he  can  do 
afterwards,  can  alter  his  position,  nor  can  he,  under  the  pretext 
that  he  furnished  the  materials  as  well  as  superintended  the  work, 
burthen  the  property  with  a  double  lien.  What  is  it  to  the  owner 
in  what  way  he  procures  the  materials  or  finds  the  labour,  whether 
it  be  by  purchase,  or  out  of  his  own  stores,  whether  by  his  own 
labour,  or  the  labour  of  others  whom  he  hires  for  that  purpose  ? 
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The  owner  has  a  right  to  take  it  for  granted,  when  there  is  no 
stipulation  to  the  contrary,  that  the  contractor  is  satisfied  with 
the  security  for  the  faithful  performance  of  the  contract ;  for  when 
the  bargain  is  made,  or  before  he  commences  the  work,  is  the 
proper  time  to  exact  real  or  personal  security,  if  he  requires  it,  or 
to  depend,  as  he  may  in  many  cases,  with  confidence  on  the  known 
ability  and  integrity  of  the  owner.  As  this  case  does  not,  as  we 
apprehend,  come  within  the  mischief,  we  are  unwilling  to  extend 
its  operation  by  construction;  for,  without  being  additionally 
burthened,  already  are  owners  desirous  of  improving  their  estates 
exposed  to  great  risks,  which  can  only  be  avoided,  if  at  all,  by 
extreme  care  and  great  caution. 

The  argument  of  the  plaintiff's  counsel,  also  adds  strength  to 
this  view  of  the  law,  as  he  has  clearly  shown  the  difficulty  of  set- 
ting down  the  exact  time  when  each  item  is  furnished  for  the 
work  or  labour  performed,  a  condition  expressly  enjoined  by  the 
Act,  and  held  essential  in  several  cases.  In  the  case  in  hand, 
there  is  no  colour  for  the  suggestion,  (even  if  that  would  alter  the 
law),  that  tfye  contractor  was  engaged  in  the  business  of  supply- 
ing materials,  or  that  the  work  was  performed  by  his  own  hands. 
The  materials  were  obtained  by  purchase  as  they  were  needed,  or 
in  the  way  provided  in  the  agreement.  He  hired  master-work- 
men, as  the  master-mason,  for  instance,  to  perform  the  labour,  he 
being  responsible  for  the  whole,  and  they  acting  under  his  super- 
intendence and  direction.  This  is  mentioned  as  an  ingredient  in 
the  case,  although,  as  before  observed,  it  would  make  no  differ- 
ence in  principle,  even  if  he  had,  in  whole  or  in  part,  furnished  the 
materials  from  his  own  stores.  There  would,  in  either  case,  be 
the  same  inconvenience  arising  from  double  liens  and  double  re- 
coveries, and  the  same  incongruity  in  the  same  person  being  both 
plaintiff  and  defendant.  It  would  present  a  curious  spectacle  of 
legal  incongruity,  if  the  master-mason,  for  example,  should  file  his 
lien  against  the  owner  and  the  contractor,  and  the  contractor  should 
also  file  his  lien  against  the  owner,  for  the  same  claim.  But  this 
is  the  effect  of  the  position  contended  for.  It  is  impossible,  how- 
ever, to  believe,  that  the  Legislature  ever  contemplated  such  a 
legal  absurdity. 

Judgment  affirmed. 
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Baird  against  Gaboon. 

Respecting  the  sale  of  and  the  payment  of  taxes  assessed  upon  unseated  lands, 
the  county  treasurer,  as  well  as  the  owner  of  the  lands,  has  duties  to  perform ; 
and  if  the  taxes  be  not  paid  and  the  land  be  sold  in  consequence  of  the  neglect  of 
the  one  or  the  other,  it  must  be  referred  to  the  jury  to  determine  to  which  the 
neglect  is  attributable. 

ERROR  to  the  Common  Pleas  of  Luzerne  county. 

This  was  an  action  of  ejectment  for  200  acres  of  land  by  Tho- 
mas Baird  against  Anning  C.  Cahoon  and  Henry  Pettibone.  The 
"plaintiff  claiming  under  Samuel  Baird,  and  having  given  in  evi- 
dence a  perfect  title  to  the  land,  the  defendant  gave  in  evidence  a 
regular  assessment  of  it  as  408  acres  of  unseated  land  in  Washing- 
ton township,  for  the  taxes  of  1833  amounting  to  two  dollars,  and 
a  sale  of  it  on  the  10th  June  1834  to  the  defendants.  The  original 
tract  did  not  contain  408  acres.  To  rebut  the  effect  of  this  sale,  the 
plaintiff  called  George  W.  Woodward,  Esq.,  who  testified  as  fol- 
lows:— "On  the  4th  June  1834,  I  went  to  the  treasurer  and 
requested  him  to  make  a  transcript  of  Mr.  Baird's  lands,  and 
informed  him  that  I  had  come  to  pay  the  taxes  on  them ;  he  made 
out  the  transcript,  and  I  paid  the  taxes  and  took  the  following 
receipt : — 

SAMUEL  BAIRD,  To  LUZERNE  COUNTY,  DR. 

For  taxes  of  1832  and  1833  on  the  following  tracts: 


Acres. 
200 
415 


Warrantees'  names. 
Wm.  Bell, 
John  Auld, 


Township. 
Tunkhannock. 


State  Tax. 

$1.00 

2.07 


Advertising  two  tracts, 1 .00 

•UJ7 

Received  payment  in  full  by  the  hand  of  George  W.  Woodward,  Esq.,  for  the 
road  tax  of  1832,  no  other  tax  having  been  returned. 

B.  A.  BIDLACK,  Treas. 

My  object  was  to  pay  Mr  Baird's  taxes  in  the  county :  I  gave  him 
the  warrantees'  names,  and  did  pay  all  the  county  demanded  of 
me  through  its  treasurer.  I  have  no  recollection  of  asking  the 
treasurer  for  taxes  in  Washington  township."  It  also  appeared 
in  evidence,  that  Washington  township  had  been  created  in  1832 
out  of  parts  of  two  other  townships. 

The  court  below  was  of  opinion,  that  it  was  the  duty  of  the 
owners  of  unseated  land  to  take  care  that  the  taxes  assessed  upon 
them  were  all  paid ;  and  their  neglect  to  do  so  would  not  vitiate 
the  title  of  a  purchaser  from  the  treasurer ;  and  directed  a  verdict 
for  the  defendants. 
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Maxwell  and  Greenough,  for  plaintiff  in  error.  That  the  assess- 
ment of  taxes  upon  unseated  lands  was  made  the  duty  of  the 
county  officers,  and  that  there  should  be  a  tax  at  all,  did  not  neces- 
sarily follow;  for  a  surplus  in  the  treasury  might  have  rendered 
an  assessment  for  one  year  unnecessary.  All  that  an  owner  could 
do,  then,  was  to  apply  to  the  proper  officer  and  pay  him  all  that 
he  demanded ;  and  clearly,  he  representing  the  interests  and  busi- 
ness of  the  county,  could  do  no  act  by  which  the  owner  of  the 
land  could  be  deprived  of  it.  13  Serg.  4*  Rawle  373. 

Butler,  contra.  The  plaintiff  complains  that  his  land  has  been 
sold  in  consequence  of  a  mistake ;  there  is  no  other  objection  to 
the  sale,  for  it  is  perfectly  regular.  Then  whose  mistake  was  it? 
The  Act  of  Assembly  requires  the  owners  of  unseated  lands  to 
make  a  return  of  them  to  the  commissioners  : — authorizes  them  to 
pay  their  taxes  in  advance  for  several  years ; — and  annexes  a 
penalty  by  way  of  a  double  assessment  if  the  taxes  be  not  paid. 
The  plaintiff  makes  no  return  of  his  land  in  his  own  name,  but 
leaves  it  to  assessment  by  the  officers,  and  takes  the  risk  of  the 
mistakes  he  may  make,  by  placing  it  in  the  name  of  the  warrantee, 
or  not  assessing  it  at  all,  and  when  he  calls  to  pay  his  tax,  he 
gives  no  information,  which  he  must  be  presumed  to  have,  where 
his  land  is ;  and  contents  himself  to  pay  a  road  tax  only  for  a  tract 
of  land  in  a  township  where  he  owned  no  land  such  as  is  described. 
It  is  said,  the  fault  was  that  of  the  treasurer,  because  he  did  not 
know  the  plaintiff  owned  land  in  Washington  township !  How 
should  he  know  ?  2  Penn.  Rep.  502 ;  13  Serg.  $  Rawle  371,  372 ; 
6  Watts  325;  3  Penn.  Rep.  112. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — We  are  of  opinion,  that  the  court  below  erred 
in  charging  the  jury,  that  it  was  immaterial  whether  the  non- 
payment of  the  taxes  was  owing  to  the  neglect  of  the  agent,  or  of 
the  treasurer,  or  both,  as  we  think  the  determination  of  the  case 
must  depend  upon  that  question.  The  officer  has  duties  to  per- 
form as  well  as  the  owner,  when  the  latter  comes  to  him  to  pay 
up  the  taxes  on  his  unseated  lands.  Various  acts  or  omissions  of 
the  officer  may  occur,  constituting  such  neglect  on  his  part,  that 
the  owner  ought  not  to  suffer  by  it,  which  cannot  be  defined 
beforehand,  but  must  depend  on  the  particular  circumstances  of 
each  case.  By  whose  neglect  it  was  here,  that  the  tax  in  Wash- 
ington township  was  not  paid  when  the  agent  called  to  pay  Mr 
Baird's  taxes,  whether  of  the  agent  or  the  treasurer,  was  a  question 
for  the  jury  to  decide  as  well  as  they  could  from  the  evidence. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

. ," 

v.  —  2v   * 
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West  Branch  Bank  against  Moorehead. 

The  intention  of  a  payer  to  appropriate  a  payment  to  a  particular  debt  may  be 
collected  from  the  nature  of  the  transaction,  and  may  be  referred  to  the  jury  a3 
matter  of  fact. 

ERROR  to  the  Common  Pleas  of  Lycoming  county. 

This  was  an  action  of  debt  by  the  West  Branch  Bank  against 
Thomas  Moorehead,  endorser  of  Daniel  Musselman.  The  drawer 
of  the  note,  Daniel  Musselman,  had  another  note  in  bank,  on 
which  William  Donaldson,  Esq.,  was  the  endorser,  and  before 
either  was  due,  the  bank  discounted  a  draft  for  Daniel  Musselman 
for  $1000,  and  applied  the  proceeds  to  the  Donaldson  note.  The 
defence  in  this  case  was,  that  the  application  should  have  been  to 
the  note  now  in  suit.  The  particulars  of  the  transaction  are  so 
clearly  stated  in  the  opinion  of  the  court,  as  to  require  no  further 
statement.  But  the  matter  assigned  for  error  was,  that  the  court 
below,  (DONNELL,  President),  instructed  the  jury,  that  the  case 
was  one  in  which  it  was  the  pr6vince  of  the  jury  to  determine 
•what  was  the  intention  of  Musselman,  when  he  left  the  draft  for 
discount,  as  to  the  appropriation  of  its  proceeds.  The  jury  found 
a  verdict  for  the  defendant. 

Pleasants,  for  plaintiff  in  error,  referred  to  the  former  decision 
of  this  case  in  3  Watts  6f  Serg.  550. 

Comfy,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  rule  that  an  intention  to  appropriate  a  pay- 
ment to  a  particular  debt  may  be  collected  from  the  nature  of  the 
transaction,  is  established  by  many  authorities.  It  was  laid  down 
by  Lord  ELLENBOROUGH  in  Newmarch  v.  Clay,  (14  East  244),  in 
which  a  payment  in  good  bills  was  applied  to  a  particular  debt 
previously  paid  by  other  bills  which  had  been  dishonoured  and 
returned.  Thus,  too,  in  Marryott  v.  White,  (2  Stark  R.  101),  pay- 
ment of  a  sum  exactly  equal  to  the  price  of  goods  supplied,  was 
held  to  be  a  specific  appropriation  to  that  debt.  It  is  true,  the 
inference  of  intention  was  assisted  by  the  interest  of  the  debtor, 
which  coincided  with  the  particular  appropriation ;  but  Lord 
ELLENBOROUGH  seems  to  have  thought  no  assistance  necessary. 
But  even  an  inference  of  intention  from  the  interest  of  the  party, 
is  different  from  a  declaration  of  it.  So  in  Shaw  v.  Picton,  (4  B. 
fy  C.  715,  S.  C.  7  D.  fy  R.  201),  general  payments  which  had  been 
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procured  by  the  urgency  of  an  attorney  employed  by  the  creditor 
as  the  agent  of  certain  annuitants,  were  held  to  have  been  made 
on  the  foot  of  the  annuitants,  and  not  in  discharge  of  a  debt  in 
the  creditor's  own  right.  There  are  numerous  cases  in  which  an 
intention  to  appropriate  in  a  particular  way,  has  been  collected 
from  circumstances ;  among  others,  Brett  v.  Marsh,  (1  Fern.  468) ; 
Peters  v.  Anderson,  (5  Taunt.  596),  and  Hammersly  v.  Knowlys,  (2 
Esp.  R.  665).  Now  the  assignment  of  error  being,  that  the  Judge 
left  the  cause  to  the  jury  with  direction  to  ascertain  whether 
Musselman,  the  drawer,  intended  that  the  proceeds  of  his  draft 
should  be  applied  to  the  note  endorsed  by  the  defendant,  the  ques- 
tion will  be,  whether  there  was  evidence  on  which  the  cause 
might  be  so  left. 

The  facts  sworn  to  are,  that  when  Musselman  presented  the 
draft  for  discount,  he  had  two  notes  in  bank  of  $800  each — the  one 
endorsed  by  Donaldson,  the  other  by  Moorehead  —  which  were 
fast  approaching  to  maturity.  He  was  told  by  the  cashier,  that 
the  directors  had  resolved  not  to  increase  the  responsibilities  of 
drawers ;  and  that  if  the  draft  should  be  discounted,  the  proceeds 
would  be  put  to  his  credit,  and  applied  to  his  notes  in  the  order 
of  their  falling  due :  at  which  he  expressed  great  indignation.  In 
answer  to  an  inquiry  of  the  cashier,  he  repeatedly  said,  that  the 
note  endorsed  by  Moorehead  would  first  fall  due,  and  that  he 
would  make  Donaldson  pay  the  other,  because  he  had  drawn  it 
and  lent  it  to  him  for  his  accommodation ;  but  that  both  should  be 
attended  to.  He  left  the  draft  for  discount,  and  quitted  the  bank 
in  a  state  of  mental  irritation  at  Donaldson  and  the  directors, 
without  being  put  right  in  regard  to  what  was  the  fact,  that  it 
was  the  Donaldson  note  which  would  first  become  due;  and  the 
proceeds  of  the  draft  were  applied  to  it  by  the  cashier  a  few  days 
afterwards. 

Donaldson  testified,  that  Musselman  was  largely  indebted  to 
him,  and,  being  pressed  for  an  arrangement  by  which  the  witness 
might  get  money  on  his  draft  or  note,  executed  the  note  which 
the  witness  endorsed,  and  acknowledged  to  be  for  his  use  as  well 
as  to  be  payable  by  him  when  due.  This  testimony  is  no  further 
material,  than  as  it  may  be  thought  to  explain  Musselman's  decla- 
rations, which,  however,  are  consistent  with  it. 

Now,  two  things  are  observable  in  this — that  Musselman  left 
the  bank  believing  from  what  had  been  said,  that  the  proceeds  of 
his  draft  would  be  applied  to  the  Moorehead  note ;  and  that  he 
declared  they  should  not  be  applied  to  the  Donaldson  note.  He 
believed  that  the  money  would  be  applied  to  the  Moorehead  note 
according  to  the  cashier's  principle,  because  he  thought  it  would 
first  be  due  ;  and  he  evinced  a  dogged  determination  that  it  should 
not,  in  any  event,  be  applied  to  the  Donaldson  note,  by  saying 
that  he  would  make  Donaldson  pay  it  himself.  The  consequence 
was  a  resulting  appropriation  to  the  Moorehead  note;  and  had 
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the  cause  stood  on  this  part  of  the  evidence,  the  Judge  might  have 
charged,  that  it  resulted  by  operation  of  law. 

But,  it  was  testified,  that  Musselman  subsequently  said  to  one 
of  his  creditors  who  expected  to  be  paid  out  of  the  proceeds  of  the 
draft,  "  that  it  had  been  discounted,  but  he  had  got  no  money ; 
that  they  had  applied  the  money  to  the  use  of  a  note  which  he  and 
Donaldson  had  in  the  bank."  If  the  witness  had  stopped  at  this 
point,  it  might  have  been  doubted  whether  the  people  at  the  bank, 
or  they  and  Musselman  together,  had  made  the  application;  yet 
even  that  would  not  have  served,  for  the  burthen  of  proving  a 
joint  application  would  have  rested  on  the  bank.  But  the  wit- 
ness further  testified,  that  "  he  complained  a  great  deal  how  he 
had  been  used  by  the  bank  in  the  matter,  by  the  money  being 
applied  to  the  Donaldson  note;  that  Donaldson  had  the  use  of  the 
money,  and  he  ought  to  pay  it,  and  that  he  (Musselman)  ought 
not  to  have  paid  it."  Could  anything  show  more  plainly,  not 
only  that  he  had  not  concurred  in  the  bank's  appropriation,  but 
that  it  had  been  made  against  his  will?  His  resignation  was  a 
growl;  and  his  acquiescence,  submission  to  irresistible  force. 
There  was  no  conflict  of  evidence  as  to  the  fact;  and  the  Judge 
would  still  be  at  liberty  to  charge  positively,  that  the  money  was 
legally  appropriated  to  the  Moorehead  note. 

But,  of  what  avail  against  the  endorser,  would  have  been  a 
ratification  of  the  bank's  appropriation  in  opposition  to  a  previous 
one  ?  The  rule  in  Wilkinson  v.  Sterne,  (9  Mod.  427) ;  Manning  v. 
Westerne,  (2  Vern.  606) ;  and  Peters  v.  Anderson,  (5  Taunt.  596), 
is,  that  the  debtor  must  make  the  application  at  the  time  of  pay- 
ment, or  not  at  all.  It  may  doubtless  be  shifted  by  consent  of  the 
parties  to  affect  themselves ;  but  not  to  affect  a  third  person. 
Then,  if  Musselman  applied  the  draft  to  the  payment  of  the  Moore- 
head note,  the  latter  was  discharged  the  moment  that  the  money 
was  passed  to  his  credit ;  and  being  so,  its  existence  could  not  be 
recalled  so  as  to  restore  the  liability  of  the  endorser  :  if  he  did  not 
so  apply  it,  the  appropriation  by  the  bank  was  good,  and  needed 
no  ratification.  In  either  way,  the  evidence  was  inoperative. 
The  Judge,  therefore,  might  have  left  no  more  to  the  jury  than 
the  credibility  of  the  witnesses ;  and  in  leaving  them  to  draw  the 
inference  of  intention  from  the  facts,  he  dealt  mildly  with  the 
plaintiff.  It  is  enough  to  sustain  the  judgment,  however,  that 
there  was  evidence  of  intention  sufficient  to  raise  the  question, 
without  inquiring  whether  the  facts  did  not,  of  themselves,  con- 
stitute a  legal  appropriation. 

Judgment  affirmed. 
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Dean  against  New  Milford  Township. 

An  action  on  the  case  will  lie  against  a  township  to  recover  damages  for  an 
injury  sustained  by  reason  of  the  negligence  of  the  supervisors  to  keep  the  road 
in  repair. 

ERROR  to  the  Common  Pleas  of  Susquehanna  county. 

This  was  an  action  on  the  case,  by  Thomas  Dean  against  New 
Milford  Township,  to  recover  damages  for  an  injury  sustained  by 
the  plaintiff  in  consequence  of  a  public  road  in  said  township  being 
out  of  repair.  The  proof  was  that  the  road  was  out  of  repair ;  by 
reason  of  which,  the  plaintiffs  carriage  was  broken,  one  of  his 
horses  killed  and  another  injured.  The  only  question  was,  whether 
the  action  could  be  maintained  ?  The  court  below  was  of  opinion 
that  it  could  not,  and  directed  a  verdict  for  the  defendant. 

Case,  for  the  plaintiff  in  error,  argued,  that  although  he  thought 
it  clear  that  an  action  would  lie  against  a  supervisor,  as  it  would 
against  any  other  agent  in  like  circumstances;  yet  it  did  not, 
therefore,  follow,  that  it  would  not  also  lie  against  the  principal. 
A  township  is  a  corporation  capable  of  being  sued,  and  it  is  liable 
for  the  negligence  of  its  officers.  Act  of  13th  .June  1836,  sects. 
3,  4 ;  Coiep.  86  ;  2  Term  Rep.  667  ;  5  Serg.  $  Rawle  126  ;  16  Serg. 
4-  Rawle  286 ;  7  Mass.  169;  9  Mass.  237  ;  15  Johns.  250 ;  Co.  Lit. 
56,  a  note,  375;  Fitz.  JV.  B.  127,  note  a. 

Richards,  contra,  contended  that  the  townships,  as  such,  have 
nothing  to  do  with  the  public  roads ;  that  they  have  no  control 
over  them,  nor  duties  to  perform  respecting  them.  The  whole 
subject  of  making,  maintaining  and  repairing  roads,  and  raising 
the  necessary  means  for  that  purpose,  by  express  enactment 
belongs  to  the  supervisor,  who  is  in  no  measure  answerable  to  the 
township  for  the  performance  of  his  duty.  How  can  it  be  said, 
that  he  is  the  agent  of  the  township  ?  The  corporation  can  take 
no  action  upon  the  subject  of  making  or  repairing  a  road;  it  can- 
not say,  that  it  shall,  or  shall  not  be  done.  Shall  the  township, 
then,  be  charged  upon  the  ground  of  its  being  the  principal,  for 
the  negligence  of  its  agent,  over  whom  it  had  no  kind  of  control? 
This  would  be  a  violation  of  that  principle  of  law,  that  a  principal 
is  charged  because  he  did  not  prevent  the  misfeasance  or  negli- 
gence of  his  agent. 

The  opinion  of  the  Court  was  delivered  by 
ROGERS,  J. — An  action  on  the  case  will  lie  for  an  injury  sus- 
tained by  omitting  to  repair  a  road.     Russel  v.  The  Men  of  De- 
v.  —  69  2  v  * 
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von,  (2  T.  R.  671);  Bartlett  v.  Crozier,  (15  Johns.  253).  In  the 
latter  case,  the  action  was  brought  against  the  overseers  of  the 
highway,  and  it  was  held,  that  wherever  an  individual  has  sus- 
tained an  injury  by  the  misfeasance  or  nonfeasance  of  an  officer 
who  acts  or  omits  to  act,  contrary  to  his  duty,  the  law  affords 
redress  by  an  action  on  the  case  adapted  to  the  injury.  A  suit, 
therefore,  would  be  well  brought  against  the  supervisors,  as  by 
the  27th  and  28th  sections  of  the  Act  of  the  13th  June  1836,  the 
duty  of  maintaining  and  repairing  roads  is  thrown  upon  them. 
But,  although  these  officers  may  be  liable  personally,  when  the 
means  to  repair  the  road  are  provided  by  the  township,  yet,  the 
question  is,  whether  the  defendant  is  not  liable  also  ?  In  the  Act 
of  the  15th  April  1834,  3d  section,  the  several  townships  are  made 
bodies  corporate,  with  the  usual  power  to  sue  and  be  sued.  They 
are  enabled  to  take  and  hold  real  estate  within  their  respective 
limits,  and  also  personal  property  for  the  benefit  of  the  inhabitants, 
for  such  objects  and  purposes  as  may  be  authorized  by  law,  and 
to  make  such  contracts  as  may  be  necessary  and  proper  for  the 
execution  of  the  same  objects  and  purposes.  By  the  4th  section, 
the  corporate  powers  of  the  township  are  to  be  exercised  by  the 
supervisors  thereof  respectively.  And  by  the  5th  section,  all  suits 
by  a  township  shall  be  brought  and  conducted  by  the  supervisors, 
and  in  all  suits  against  a  township,  the  process  shall  be  served 
upon  and  defence  made  by  the  supervisors.  Ample  provision  is 
also  made  for  enforcing  any  judgment  which  may  be  rendered 
against  the  corporation.  In  the  Act  of  the  13th  June  1836,  the 
27th  and  consecutive  sections,  the  duties  and  powers  of  the  super- 
visors in  relation  to  public  roads  and  highways  are  prescribed. 
The  supervisors  are  also  required  to  keep  their  accounts  of  expen- 
ditures, to  be  settled  and  adjusted  by  auditors  elected  by  the  peo- 
ple, by  whom  they  also  are  elected. 

This  slight  glance  at  the  different  provisions  of  the  Act  serves  to 
show  that  the  supervisors,  who  are  elected  by  the  inhabitants  and 
answerable  to  them,  are  agents  of  the  corporation ;  and  upon  this 
common  principle  of  principal  and  agent,  the  former  is  liable  to  a 
third  person  for  any  injury  caused  by  the  negligence  of  the  latter. 
By  the  25th  section  of  the  Act  of  the  13th  April  1834,  the  super- 
visors are  required  to  lay  a  tax  not  exceeding  one  cent  in  the 
dollar,  without  requiring  any  vote  or  action  of  the  township.  The 
tax,  however,  must  be  paid  by  the  inhabitants,  who  are  bound  to 
furnish  the  means  for  making  the  roads  and  highways.  I  cannot, 
therefore,  see  that  this  militates  against  the  position,  that  they  are 
the  agents  of  the  township,  with  certain  duties  prescribed  for  them 
by  law,  for  which  they  are  answerable  in  case  of  neglect.  Surely, 
it  does  not  follow,  that  because  the  supervisor  may  be  liable,  there- 
fore the  township  is  exempt,  any  more  than  in  the  case  of  master 
and  servant.  The  master  cannot  claim  an  exemption,  because  of 
the  responsibility  of  the  servant,  for  an  injury  done  to  a  third  per- 
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son.  It  is  said,  that  the  duty  of  making,  maintaining  and  repair- 
ing roads,  is  not  thrown  upon  the  township.  But  this  is  a  mistake, 
for  the  road  is  their  road,  the  expense  of  making  and  repairing  it 
is  thrown  upon  them,  not  to  be  sure  in  their  collective  capacity, 
for  this  would  be  inconvenient,  but  by  means  of  the  supervisors, 
who  are  their  chief  executive  officers.  And  for  the  performance 
of  their  duties,  they  are  answerable  under  certain  prescribed  penal- 
ties, and  to  the  township,  as  well  as  the  person  aggrieved.  The 
injury  may  be  done  to  a  stranger,  as  well  as  an  inhabitant  of  the 
.township,  and  to  whom  is  it  just  that  he  look  for  indemnity  ? 
Certainly,  not  exclusively  to  the  officer,  whom  he  may  not  know, 
and  who  may  be  worthless  or  insolvent,  but  to  the  principal,  by 
default  of  whose  agent  he  has  sustained  injury.  It  is  the  duty  of 
the  inhabitants  to  elect  suitable  men  to  fill  the  township  offices,  to 
keep  them  within  the  line  of  their  duty  when  elected,  and  for  this 
purpose,  they  are  armed  with  ample  powers  for  prevention  as  well 
as  for  indemnity  in  case  of  neglect.  On  the  ground  of  expediency, 
therefore,  the  law  is  clearly  with  the  plaintiff. 

But,  it  is  not  only  so  on  principle,  but  on  authority  also.  The 
case  of  T7ie  Mayor  of  Lynn  v.  Turner,  (Cowp.  86),  is  in  point.  It 
was  there  held,  that  case  would  lie  against  a  corporation  for  not 
repairing  a  creek  into  which  the  tide  of  sea  flowed  and  reflowed. 
Nor  is  the  case  of  Russel  v.  The  Men  of  Devon,  (2  T.  R.  667),  ad- 
verse to  this.  For,  although  it  was  ruled  that  no  action  will  lie 
by  an  individual  against  the  inhabitants  of  a  county  for  an  injury 
sustained  in  consequence  of  a  county  bridge  being  out  of  repair, 
yet  the  cause  was  decided,  for  reasons  which,  as  has  been  shown, 
do  not  exist  in  this  State.  1.  That  a  county  was  not  a  corpora- 
tion, and  2,  that  there  was  no  county  fund  out  of  which  satisfac- 
tion could  be  made,  and  consequently,  if  damages  were  recovered 
against  the  county,  it  would  have  to  be  levied  on  one  or  two  indi- 
viduals, who  would  have  no  means  of  reimbursing  themselves. 
The  inference  is  by  no  means  unreasonable,  that  had  not  these 
reasons  existed,  the  judgment  would  have  been  different.  The 
Massachusetts  Reports  also  furnish  cases  of  suits  against  towns 
which  are  corporate  bodies,  for  injuries  sustained  by  a  neglect  of 
their  officers.  7  Mass.  169  ;  9  Mass.  237. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Baring  against  Peirce. 

In  an  action  of  trespass  quart  clausum  fregit,  the  defendant  cannot  justify,  by 
proof  of  a  parol  authority  derived  from  an  agent  of  the  plaintiff,  unless  he  can 
also  show  that  the  power  of  the  agent  extended  to  the  granting  of  such  authority. 
One  who  contracts  with  an  agent,  must  look  to  his  power. 

An  agent  constituted  for  the  purpose  of  procuring  the  settlement  and  sale  of 
lands,  and  who  by  his  written  authority  is  specially  instructed  to  enter  into  writ- 
ten contracts  for  that  purpose,  has  no  power  to  enter  into  any  parol  agreement  for 
the  sale  or  settlement  of  the  lands  :  and  such  parol  agreement  will  furnish  no 
defence  to  an  action  of  trespass  quare  clausum  fregit  by  the  owner  of  the  land. 

WRIT  of  error  to  the  Common  Pleas  of  Tioga  county. 

Alexander  Baring  and  others,  trustees  of  the  estate  of  William 
Bingham,  against  Cromwell  Peirce  and  others.  This  was  an 
action  of  trespass  quare  clausum  fregit  for  entering  upon  the  land 
of  the  plaintiffs  and  cutting  and  carrying  away  timber.  The 
defendants  pleaded  not  guilty  and  liberum  tenementum:  to  which 
the  plaintiffs  made  a  novel  assignment  describing  the  locus  in  quo. 
That  the  original  title  to  the  land  was  in  the  plaintiffs,  and  the 
timber  was  cut  by  the  defendants  upon  it,  were  not  subjects  of 
dispute;  but  the  defendants  predicated  their  defence  upon  an 
alleged  parol  agreement  made  with  Samuel  M'Dougal,  for  the  set- 
tlement and  purchase  of  the  land ;  and  to  support  this  ground, 
gave  in  evidence  the  following  letter  of  attorney  from  R.  H.  Rose, 
a  duly  authorized  agent  of  the  plaintiffs,  to  Samuel  M'Dougal, 
dated  26th  February  1831  : — 

"SiR: — In  committing  to  you  the  charge  of  surveying  lots  for 
settlers  on  the  lands  of  the  late  William  Bingham's  estate  in  Tioga 
county,  you  will  please  observe  the  following  instructions : — Be 
as  careful  as  possible  in  making  your  surveys  in  such  a  manner  as 
to  leave  the  ground  in  the  vicinity  of  the  lot  surveyed  as  suitable 
as  possible  for  other  settlements ;  and  always  to  run  your  line  with 
a  reference  and  regard  to  the  capability  of  the  adjoining  land 
for  a  settlement.  Note  in  some  portable  book,  which  you  should 
always  have  with  you,  the  application  of  each  person  for  a  lot, 
and  endeavour  by  all  means  to  avoid  any  charge  of  favour  or 
partiality  to  any  one,  which  settlers  are  very  apt  to  make  against 
a  surveyor.  Be  careful  in  noting  any  errors  in  former  surveys 
which  may  be  discovered,  and  correct  them,  when  found,  upon 
your  map.  The  stealing  of  timber  must  be  checked  in  every  pos- 
sible way.  Examine  every  place  where  you  think  this  is  done, 
and  prosecute  the  persons  guilty  of  this  shameful  practice. 

"  The  price  of  the  farming  land  in  all  of  the  townships,  except 
Charleston,  is  $2.50  per  acre ;  one-eighth  part  to  be  paid  at  the 
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end  of  three  years,  and  one-eighth  part  annually  afterwards: 
interest  to  commence  at  the  time  of  the  first  instalment.  When  a 
person  has  commenced  his  improvements  before  the  survey,  he  is 
to  be  charged  from  the  commencement.  In  other  cases,  the  com- 
mencement of  the  term  should  be  from  the  date  of  the  settler's 
application.  There  are  some  lots  which  will  be  purchased  solely 
for  the  timber  on  them ;  the  terms  for  these  should  be  different. 
The  soil  of  these  lands  is  generally  very  poor,  and  of  little  value 
after  the  timber  shall  be  taken  off.  They  may  be  rated  at  two 
dollars  per  acre ;  with  interest  from  the  date,  payable  in  four  equal 
annual  instalments.  And  if  you  doubt  the  capability  of  the  appli- 
cant to  pay  the  amount,  you  may  demand  security  for  one  or  more 
instalments. 

"  I  apprehend,  that  in  consequence  of  the  frequent  changes 
which  have  been  made  in  the  occupants  of  the  lots,  and  the  many 
alterations  of  the  lines  which  they  have  had  among  themselves, 
there  are  many  surveys  marked  on  the  map  different  from  the  lines 
of  the  lots  as  they  now  are.  Whenever,  in  the  course  of  your 
surveys  it  may  be  in  your  power  to  correct  any  errors,  be  careful 
to  do  it,  so  as  to  have  your  map  as  correct  as  possible.  Report 
annually  to  the  commissioners'  office  the  state  of  the  land,  so  as  to 
have  all  the  lots  which  shall  be  occupied  by  settlers,  or  for  which 
they  are  taxed,  taken  from  the  tax  list  of  Mr  Bingham's  estate. 
For  your  surveys  of  settlers'  lots,  you  shall  be  allowed  to  receive 
from  each  person  four  dollars  for  the  survey ;  if  the  lot  be  50  acres 
and  upwards,  the  settler  shall  be  entitled  to  have  that  sum  allowed 
to  him  at  the  time  of  his  making  his  payments  to  the  estate  for  the 
land ;  but  if  the  lot  be  less  than  50  acres,  the  survey  is  to  be  at 
his  own  expense.  It  will  be  your  duty,  without  further  charge, 
to  furnish  the  agent  of  the  estate  with  a  map  of  the  lots  surveyed, 
and  at  the  time  of  the  survey,  to  fill  up  and  sign  with  the  pur- 
chaser separate  articles  of  agreement  for  the  lot,  printed  blanks 
of  which  will  be  furnished  to  you.  Of  these,  send  one  to  the  agent 
of  the  estate  with  the  lot  marked  on  the  back  of  it,  give  one  to 
the  purchaser,  and  retain  the  other.  Have  your  own  chain-bear- 
ers, and  the  purchaser  will  himself  mark  the  lines.  You  shall  be 
entitled  to  one-half  of  all  which  you  shall  recover  from  the  plun- 
derers of  timber  after  the  costs  of  prosecution  are  deducted." 

The  defendants  then  offered  to  prove  by  Samuel  M'Dougal,  that 
under  the  authority  he  received  from  Robert  H.  Rose,  general 
agent  of  Bingham's  estate,  he  made  the  survey  of  land  on  which 
the  defendants  reside,  and  for  the  defendants;  and  that  at  that 
time  the  defendants  made  application  to  said  M'Dougal,  as  afore- 
said, as  sub-agent,  for  a  survey  and  article  of  agreement  for  the 
land  described  in  the  plaintiffs'  declaration,  called  by  the  witnesses 
the  "  swamp  tract,"  and  that  M'Dougal  promised  the  defendant 
that  he  should  have  the  lot,  and  that  he  would  survey  the  same 
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to  him  and  give  him  an  article  therefor  at  some  convenient  time ; 
but  that  he  could  not  then  do  it,  in  consequence  of  the  water  in 
the  swamp,  and  at  the  same  time  told  defendant  that  it  would 
make  no  difference ;  that  he  might  go  and  take  possession  of  the 
lot,  and  use  it  the  same  as  he  did  his  other  land. 

The  plaintiffs  objected  to  this  evidence,  but  the  court  admitted 
it,  and  sealed  a  bill  of  exceptions. 

The  court,  giving  effect  to  this  evidence,  put  the  cause  to  the 

jury  upon  the  fact,  whether  the  constructive  possession  of  the 

.plaintiffs,  which  was  essential  to  the  right  of  action,  was  not 

devested  by  the  agreement  between  the  sub-agent  of  the  plaintiffs 

and  the  defendants.     The  jury  found  for  the  defendants. 

Williston,  for  plaintiff  in  error,  argued,  that  the  evidence  was 
not  admissible  under  the  general  issue,  but  that  a  license  must  be 
specially  pleaded;  and  cited  5  Bac.  Jib.  title  "  Trespass," p.  218; 
15  Wend.  338;  2  Johns.  321  ;  10  Serg.  fy  Rawle  357.  But  the 
sub-agent  had  no  power  to  make  parol  agreements  for  the  sale  of 
land,  much  less  to  give  a  license  to  cut  timber;  and  clearly,  the 
plaintiffs  were  not  devested  either  of  their  title,  or  constructive 
possession  of  the  land.  9  Johns.  35,  376,  331,  361 ;  7  Johns.  1 ;  9 
Watts  172;  10  Watts  141. 

Maynard,  contra.  The  objection  to  the  evidence,  that  license 
was  not  pleaded,  was  not  made  in  the  court  below,  and  should  not, 
therefore,  avail  here.  The  authority  to  the  sub-agent  contem- 
plates the  parol  application  for  land,  and  directs  him  "  to  book" 
such  applications,  thereby  recognising  the  right  of  settlers  to  take 
possession  of  the  land,  and  make  improvements,  and  he  is  to  be 
"  charged  from  the  commencement."  Here,  the  alleged  acts  of 
trespass  were  committed  in  pursuance  of  an  application,  which 
was  recognised  by  the  sub-agent,  and  the  execution  of  the  agree- 
ment was  postponed  by  him  on  account  of  the  accidental  circum- 
stance that  the  land  was  too  wet  to  survey  at  the  time.  The 
defendant  was  a  purchaser  of  an  adjoining  tract  of  land,  and  this 
was  purchased  as  wood-land,  and  intended  as  such  for  the  use  of 
his  farm. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  defendants  having  no  deed  or  writing  for 
the  land  in  dispute,  seek  to  take  it  out  of  the  purview  of  the  Act 
against  frauds  and  perjuries,  by  alleging  a  parol  contract  with  the 
plaintiffs'  agent,  M'Dougal,  and  the  part  performance  of  it  by  the 
delivery  and  taking  possession  of  the  land  in  pursuance  of  such 
contract.  To  this,  the  plaintiffs  object  the  want  of  authority  in 
M'Dougal  to  make  such  a  parol  contract,  and  this  raises  the  first 
question  in  the  case,  whether  any  such  authority  existed.  No 
other  authority  to  M'Dougal  is  produced,  than  what  is  contained 
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in  the  letter  of  Dr  Rose  to  him  dated  the  26th  February  1831, 
and  this,  we  think,  does  not  contain  such  an  authority.  The  power 
given  to  M'Dougal  by  Dr  Rose,  when  he  thus  employed  him  as 
surveyor  and  agent,  is  to  survey  for  applicants,  and  he  is  expressly 
directed  "  at  the  time  of  the  survey,  to  fill  up  and  sign  with  the 
purchaser  separate  articles  of  agreement  for  the  lot,  printed 
blanks  of  which  will  be  furnished  you.  Of  these,  send  one  to  the 
agent  of  the  estate,  with  the  lot  marked  on  the  back  of  it,  give  one 
to  the  purchaser,  and  retain  the  other."  These  directions  are 
precise  and  positive — marking  out  a  particular  plan  which  was  to 
be  pursued  in  making  these  sales,  intended  to  prevent  doubt,  mis- 
take or  litigation,  and  to  ascertain  the  rights  and  obligations  of 
the  parties  by  instruments  of  writing  and  printing,  of  which  each 
person  interested  should  be  in  possession  of  a  counterpart,  giving 
a  clear  equitable  title  to  the  purchaser.  But  it  does  not  authorize  a 
parol  contract  or  promise  at  some  future  day  to  give  to  any  person  a 
preference  of  a  lot,  or  a  license  by  which  he  may  enter  on  the  land 
and  cut  timber  at  his  pleasure,  without  conforming  to  the  mode 
presented  by  Dr  Rose.  All  the  prudential  care  taken  to  have  the 
estates  disposed  of  in  a  methodical  and  regular  manner,  by  survey 
and  articles  of  agreement  in  triplicate,  might  be  entirely  defeated, 
if  the  sub-agent  could  thus  bind  the  principal  by  conversation  or 
parol  promise,  or  other  loose  and  irregular  modes  of  every  kind 
that  can  be  thought  of,  resting  on  the  dubious  and  frail  evidence 
of  parol,  and  involving,  almost  necessarily,  dispute  and  contro- 
versy, in  opposition  to  the  plainly  expressed  regulations  established 
by  the  owners,  and  known  to  the  applicants.  For  this  being  a 
special  authority  to  M'Dougal,  must  be  strictly  complied  with :  he 
who  dealt  with  him  as  sub-agent,  was  bound  to  look  to  his  powers 
as  such,  in  relation  to  the  property  of  his  principal.  Nor  can  it 
be  imagined  that  Dr  Rose  intended  to  vest  a  power,  which  might 
lead  to  the  waste  and  injury  of  the  property,  by  despoiling  it  of 
its  timber,  under  loose  conversations,  in  which  neither  the  price, 
nor  the  extent,  nor  terms  were  fixed  in  the  authentic  mode  he  pre- 
scribed, nothing  definite  ascertained  or  determined,  and  where  the 
party  would  be  afterwards  bound,  or  not  bound,  as  might  suit  his 
convenience  or  caprice.  The  whole  tenor  of  the  letter  contem- 
plates something  fixed  and  ascertained  on  all  these  subjects  :  and 
one  who  chose  to  rely  on  anything  short  of  what  is  prescribed, 
must  be  considered  in  a  court  of  law  or  equity,  as  doing  so  at  his 
own  risk,  and  as  resting  on  the  good  will  and  favour  of  the  owner, 
but  not  as  acquiring  a  title  binding  on  the  owner,  or  one  which  a 
court  of  law  or  equity  can  recognise.  The  other  parts  of  the  let- 
ter referred  to,  do  not  seem  in  the  least  to  vary  this  view  of  its 
terms,  or  to  be  inconsistent  with  what  has  been  quoted.  The 
direction  to  book  the  name  of  the  applicant,  (and  no  such  booking 
has  even  been  produced),  was  given,  as  it  is  expressed  in  the  let- 
ter, in  order  to  prevent  a  charge  of  partiality,  by  showing  at  any 
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time  afterwards,  the  time  when,  and  the  lot  for  which  such  person 
applied:  but  does  not  itself  give  any  legal  or  equitable  claim, 
where  it  is  not  followed  up  by  survey  and  articles.  And  as  to  the 
direction  when  improvements  had  been  already  commenced,  that 
is  only  for  the  ascertainment  of  the  time  when  interest  was  to 
commence,  in  case  a  survey  and  articles  were  afterwards  had. 
But  no  right  could  be  acquired  by  an  intruder,  who  entered  and 
cut  down  timber,  or  even  improved,  as  against  the  owner,  where 
it  was  never  accompanied  and  followed  by  survey  and  articles. 

There  then  being  no  authorized  contract,  even  possession  under 
it  would  be  unavailing  to  constitute  part  performance.  But  there 
was  not  a  possession  here,  in  a  legal  point  of  view,  such  as  would 
devest  the  plaintiff's  original  constructive  possession,  and  defeat 
his  action  of  trespass  quare  clausum  fregit.  There  is  no  evidence 
that  the  defendants  had  resided  or  built  on  the  land,  or  cultivated 
or  fenced  it  in,  or  had  any  pedis  possessio,  or  paid  the  taxes :  they 
had  no  other  occupancy  than  while  they  were  there  cutting  off 
timber:  and  this  would  not  constitute  a  possession,  though  they 
owned  the  adjacent  tract,  and  claimed  this  swamp  or  a  part  of 
it,  and  used  this  woodland.  There  must,  be  something  else  to  con- 
stitute possession,  as  was  held  by  this  court  in  Wright  v.  Guier, 
(9  Watts  172),  where  the  doctrine  is  fully  examined  by  Chief  Jus- 
tice GIBSON.  There,  an  iron-master  bought  a  tract  of  woodland 
at  sheriff's  sale,  with  other  adjacent  tracts,  and  entered  from  time 
to  time  to  cut  and  coal  the  wood,  using  it  as  he  did  his  other  woods, 
claiming  it  under  his  sheriff's  deed ;  yet  this  was  held  not  to  be 
such  a  possession  as  would  give  title  under  the  statute  of  limita- 
tions. Now  what  acts,  if  proved,  make  out  a  contract  sufficient 
to  take  the  case  out  of  the  statute  of  frauds,  and  pass  a  title  by 
parol,  and  what  acts  constitute  a  possession  such  as  defeats  the 
action  of  trespass,  are  questions  of  law  for  the  court,  in  the  appli- 
cation of  the  principles  of  equity  in  each  case,  and  it  is  error  to 
throw  these  questions  on  the  jury  for  their  determination. 

We  are,  therefore,  of  opinion,  the  court  below  erred  in  admit- 
ting the  evidence  contained  in  the  bill  of  exceptions,  and  also  in 
their  charge  to  the  jury  on  the  matters  above  stated. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Cummings  against  Cummings. 

In  an  action  to  recover  the  amount  of  money  which  the  defendant  received  upon 
an  assignment  obtained  by  misrepresentation  and  fraud,  the  repetition  of  the  mis- 
representations made  after  the  date  of  the  assignment  are  competent  evidence  of 
the  defendant's  bad  faith  from  the  beginning. 

It  is  also  competent,  in  such  case,  to  prove  that  the  plaintiff,  in  making  the 
assignment,  acted  in  confidence  of  the  truth  of  the  defendant's  misrepresentations. 

The  practice  of  excluding  evidence  by  the  force  of  counteracting  evidence  is 
erroneous. 

ERROR  to  the  Common  Pleas  of  Lycoming  county. 

John  Cummings,  Esq.  against  Thomas  Cummings.  This  was 
an  action  of  assumpsit  for  money  had  and  received  by  the  defend- 
ant for  the  use  of  the  plaintiff,  and  for  money  paid,  laid  out  and 
expended  by  the  plaintiff  for  the  defendant ;  to  which  the  defend- 
ant pleaded  non  assumpsit  and  payment  with  leave,  &c. 

In  1837  the  plaintiff,  John  H.  Cowden,  and  John  E.  Oliver, 
entered  into  two  contracts  with  the  Susquehanna  Canal  Company 
under  the  name  of  Cummings,  Cowden  &  Oliver,  for  the  construc- 
tion of  two  sections  of  the  canal,  Nos.  22  and  23.  The  construc- 
tion of  the  sections  was  finished  under  the  name  of  this  firm. 
Some  time  after  the  execution  of  the  contracts  was  begun,  George 
E.  Roberts  was  employed  by  them  as  a  manager  and  assistant  on 
the  work.  He  was  to  have  one  equal  share  with  the  first-named 
partners,  although  his  name  was  not  used  in  the  contracts  and 
business  of  the  firm.  The  plaintiff  introduced  Thomas  Cummings 
upon  the  work  in  the  same  character  and  for  the  same  purposes  as 
Roberts  had  been  engaged,  and  told  him  he  should  share  with  him 
(the  plaintiff)  and  fare  as  he  did ;  and  that,  if  the  other  partners 
would  agree,  he  should  be  taken  in  to  have  an  equal  share.  This 
was  subsequently  done;  no  change  having  been  made  in  the  name 
of  the  firm ;  but  the  interest  was  thus  divided  into  five  shares ; 
the  execution  of  the  work  was  afterwards  under  the  joint  and 
common  direction  of  Roberts  and  the  defendant,  until  the  comple- 
tion of  it.  The  partners,  Cummings,  Cowden  &  Oliver,  authorized 
Thomas  Cummings  to  receive  money  for  estimates  of  work  done 
from  the  company,  under  which  authority  he  received  the  greater 
part  of  the  money  paid  for  the  entire  execution  and  completion  of 
the  canal  sections,  including  the  final  estimates. 

On  the  llth  May  1838,  Thomas  Cummings  purchased  the  re- 
maining interest  of  the  plaintiff  for  the  sum  of  $200,  to  secure  the 
payment  of  which  he  executed  and  delivered  his  single  bill  to  the 
plaintiff,  which  had  not  yet  been  paid.  The  plaintiff  alleged  that 
this  transfer  was  procured  and  obtained  by  the  defendant  under 
v.  — 70  2w 
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false  representations  of  the  condition  of  the  concern,  and  was 
therefore  fraudulent  and  void.  This  action  was  brought  to  recover 
the  amount  of  the  share  of  the  plaintiff  received  by  the  defendant, 
upon  the  final  settlement  of  the  partnership  accounts. 

After  the  plaintiff  had  given  evidence  of  the  misrepresentations 
of  the  defendant  made  before  the  assignment,  he  offered  to  prove 
that  after  he  obtained  it,  he  persisted  on  several  occasions,  and 
after  he  had  received  a  large  amount  of  money,  in  repeating  fraudu- 
lent misrepresentations  to  the  plaintiff;  and  that  he  continued  these 
misrepresentations  after  he  knew  the  final  result  of  the  concern. 
The  defendant  objected  to  this  evidence,  and  the  court  overruled 
it  and  sealed  a  bill  of  exceptions  at  the  instance  of  the  plaintiff. 

John  Cummings,  the  plaintiff,  having  assigned  all  his  interest  in 
the  claim  made  in  this  suit  to  A.  V.  Parsons,  Esq.  and  paid  all  the 
costs  which  had  accrued  and  which  might  accrue,  was  sworn  as 
a  witness,  and  it  was  proposed  to  prove  by  him,  "  that  relying  upon 
the  misrepresentations  of  the  defendant,  and  believing  them  to  be 
true,  he  was  induced  to  sell  him  his  share,  as  stated."  The  defend- 
ant objected  to  the  evidence  offered,  and  the  court  overruled  it 
and  sealed  a  bill  of  exceptions. 

The  defendant  offered  to  prove  that  during  the  execution  of  the 
contract,  and  before  the  assignment,  it  was  sickly  among  the  hands 
at  the  work,  and  he  himself  was  sick.  The  plaintiff  objected  to 
this  evidence,  but  the  court  overruled  the  objection  and  the  evi- 
dence was  given  and  the  plaintiff  excepted. 

The  plaintiff  offered  in  evidence  certain  depositions  to  prove 
material  facts  in  the  cause,  and,  inter  alia,  the  partnership  which 
existed  between  Cummings,  Cowden  &  Oliver.  The  defendant 
objected  to  this  on  the  ground  that  there  was  a  written  contract 
of  partnership,  and  to  sustain  his  objection  he  called  a  witness 
who  testified  on  the  subject  of  the  objection. 

The  jury  rendered  a  verdict  for  the  defendant. 

The  several  matters  contained  in  the  bills  of  exception  were 
assigned  for  error. 

Ellis  and  Bellas,  for  plaintiff  in  error. 
Armstrong  and  Campbell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  Assertions  made  subsequently  to  the  execution 
of  a  conveyance  are  not  evidence  to  affect  the  title  of  the  grantee ; 
but  are  not  a  man's  assertions,  whenever  made,  evidence  to  affect 
himself?  The  court  refused  to  let  the  plaintiff  prove  that  the 
defendant  subsequently  persisted  in  the  same  misrepresentations 
which  led  to  the  assignment,  when  he  could  not  have  been  igno- 
rant of  their  falsity ;  and  would  not  persistance  in  a  known  false- 
hood be  pregnant  proof  of  bad  faith  from  the  beginning?  Men 
are  seldom  guilty  of  gratuitous  dishonesty ;  and  the  defendant's 
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object  was  either  to  get  back  his  note  or  to  conceal  a  fraud  in  the 
transaction  which  gave  birth  to  it;  and  whether  it  was  the  one  or 
the  other,  the  offer  was  proper.  The  man  who  would  stoop  to 
procure  the  release  of  a  debt  by  a  falsehood,  would  not  hesitate  to 
lie  in  contracting  it.  The  attempts  of  a  criminal  at  concealment 
spring  from  a  consciousness  of  guilt ;  and  why  not  admit  evidence 
to  show  the  attempts  of  one  who  is  charged  by  the  very  nature 
of  the  action  with  a  moral  offence  ?  It  is  said  by  text-writers, 
that  intention,  which  is  an  invisible  act  of  the  mind,  can  be  judged 
of  only  by  the  visible  acts  which  follow  it.  Surely,  then,  the  ori- 
ginal existence  of  a  trick  may  be  inferred  from  an  unfair  attempt 
to  push  an  advantageous  bargain  still  further,  or  from  the  utter- 
ance of  a  falsehood  to  conceal  an  original  vice  in  it ;  for  where  there 
is  no  criminality,  there  is  nothing  to  conceal.  On  this  principle  it 
is,  that  the  utterance  of  a  forged  note  is  deemed  evidence  of  the 
previous  existence  of  a  criminal  design.  The  defendant's  subse- 
quent misrepresentations,  when  he  could  not  have  been  mistaken 
in  the  fact,  would  have  gone  far  to  prove  the  wilful  falsity  of  his 
previous  story ;  and  they  ought  to  have  been  suffered  to  pass  to 
the  jury. 

The  offer  to  prove  that  the  plaintiff  acted  in  confidence  of  his 
truth,  was  also  proper.  Proof  that  he  had  thus  been  induced  to 
part  with  his  interest  in  the  job,  was  necessary  to  his  case ;  for 
unless  he  was  injured  by  the  deceit,  it  could  give  him  no  right  of 
action. 

The  evidence  of  sickness  among  the  labourers,  unqualified  as  it 
was  in  point  of  time,  and  of  the  defendant's  own  illness  in  particu- 
lar, was  erroneously  admitted.  The  prevalence  of  an  epidemic  at 
or  before  the  time  of  the  assignment,  might  have  given  the  colour 
of  truth  to  a  representation  that  the  prospect  of  gain  from  the  job 
was  so  unfavourable  as  to  justify  a  belief  that  it  would  end  in  a 
loss ;  but  there  is  nothing  to  justify  such  a  belief  at  the  time  ma- 
terial to  the  question,  in  the  prevalence  of  an  epidemic  which  had 
not  then  broken  out.  Evidence  that  sickness  had  retarded  the 
work  and  raised  the  price  of  labour  so  much  as  probably  to  make 
the  job  a  losing  one,  would  have  been  pertinent ;  but  the  repre- 
sentations which  led  to  an  assignment  of  the  plaintiff's  interest  in 
it,  were  made  early  in  May  1838,  and  the  evidence  of  the  sickness 
had  regard  to  the  latter  part  of  that  year  and  the  subsequent  one. 
The  evidence  of  the  defendant's  own  illness  was  equally  incompe- 
tent, and  more  mischievous.  By  becoming  the  active  partner,  he 
took  the  risk  of  his  own  health  upon  himself;  yet  his  illness  was 
doubtless  taken  to  be  a  legitimate  subject  of  compensation.  I 
infer  this  from  the  absence  of  every  other  specious  pretext  for  the 
verdict  that  followed,  and  from  an  experimental  knowledge  of  the 
ease  with  which  a  false  commiseration  runs  away  with  a  jury's 
brains.  At  all  events,  the  fact  may  have  been  so;  and  the  evi- 
dence ought  not  to  have  been  admitted. 
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The  remaining  bill  of  exceptions  is  not  sustained ;  but  a  parti- 
cular matter  which  was  suffered  to  pass  sub  silentio  in  the  court 
below,  ought  not  to  pass  without  remark  here,  as  it  recurs  with 
provoking  frequency,  despite  the  decisions  of  this  court,  for 
instance,  in  Childersfon  v.  Hammon,  (9  Serg.  fy  Raivle  68) ;  and 
Fisher  v.  Kean,  (1  Watts  278).  I  allude  to  the  practice  of  ex- 
cluding evidence  by  force  of  counteracting  evidence;  which  casts 
the  decision  of  the  facts  and  the  credibility  of  the  witnesses  on  the 
court,  instead  of  the  jury,  and  which  might  turn  a  plaintiff  out  of 
court  before  he  could  plant  his  foot  in  front  of  the  jury-box.  Pre- 
liminary questions  of  fact,  involving,  for  example,  the  interest  of  a 
witness  or  the  execution  of  an  instrument,  must  necessarily  be 
determined  by  the  Judge,  or  referred,  at  his  discretion,  to  the  jury; 
but  the  production  of  proof  that  a  contract  had  not  been  reduced 
to  writing,  is  not  a  preliminary  step  to  proof  of  its  terms  by  parol. 
For  the  credit  of  the  profession,  I  trust  that  no  further  trace  of 
this  anomalous  practice  will  appear  in  our  books. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Bower  against  Tallman. 

In  trover  to  recover  the  value  of  certain  rails,  an  award  of  arbitrators  in  a  reple- 
vin brought  by  the  same  plaintiff  against  the  same  defendant  for  the  same  rails, 
finding  for  the  plaintiffa  portion  of  the  rails  described  as  lying  on  the  ground,  is 
a  bar  to  the  recovery  of  damages  for  the  rest,  although  the  plaintiff  prove  that  the 
defendant  took  the  rest  of  the  rails  at  the  same  time  and  built  them  up  into  a 
fence  and  forbade  the  sheriff  from  taking  them  on  the  writ  of  replevin  as  being 
real  estate,  and  gave  security  in  a  replevin  bond  for  the  whole,  and  the  arbitra- 
tors found  damages  for  the  plaintiff  for  the  rails  lying  on  the  ground  only. 

A  former  decision  between  the  same  parties  cannot  be  collaterally  questioned 
in  another  suit,  although  it  proceeded  upon  a  mistake  of  law. 

The  plaintiff  may  recover  in  replevin  where  the  sheriff  is  prevented  by  the  con- 
duct of  the  defendant  from  replevying  the  property  mentioned  in  the  writ  and 
delivering  it  to  the  plaintiff. 

Replevin  is  not,  in  Pennsylvania,  altogether  a  proceeding  in  rem,  but  against 
the  defendant  in  the  writ  personally,  with  a  summons  to  appear. 

ERROR  to  the  Common  Pleas  of  Lycoming  county. 

This  was  an  action  of  trover,  brought  by  William  Tallman  and 
Charles  Tallman  against  John  Bower,  to  recover  damages  for  680 
broad  rails  of  the  value  of  $54.44,  alleged  to  be  the  property  of  the 
plaintiffs,  and  to  have  been  converted  by  the  defendant,  to  his  own 
use. 

The  defendant  pleaded  not  guilty,  and  the  following  special 
plea: 
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"  That  the  said  William  and  Charles  ought  not  to  have  or  main- 
tain the  aforesaid  action  thereof  against  him,  because  he  says  that 
the  said  William  and  Charles  heretofore,  to  wit,  on  the  23d  day 
of  March  1840,  after  the  finding,  converting  and  disposing  of  the 
said  rails  as  alleged  in  the  declaration,  and  before  the  bringing  of 
this  suit,  of  May  term  1840,  No.  38,  impleaded  the  said  John  in 
the  Court  of  Common  Pleas  of  Lycoming  county  in  a  certain 
action  of  replevin  for  taking  700  white  pine  sawed  broad  rails  of 
the  length  of  12  feet  each,  at  the  township  of  Washington  county 
aforesaid,  of  the  value  of  $56,  and  unjustly  detaining  the  same; 
and  the  said  rails  are  the  same  identical  rails  in  the  declaration  in 
this  suit  mentioned,  and  no  other,  and  the  said  taking  in  the  said 
action  of  replevin  complained  of,  is  the  same  taking,  converting 
and  disposing  as  complained  of  in  this  suit,  and  no  other;  and 
afterwards,  to  wit,  on  the  30th  day  of  March  1840,  the  said  Wil- 
liam and  Charles,  plaintiffs  in  the  said  action  of  replevin,  entered 
a  rule  to  refer  the  said  cause  to  arbitrators ;  and  in  pursuance 
thereof,  and  of  the  proceedings  had  in  said  cause,  the  same  was 
submitted  to  arbitrators,  who  having  been  first  duly  sworn  and 
having  heard  the  parties,  to  wit,  on  the  28th  day  of  April  1840, 
their  proofs  and  allegations,  did  find  an  award  for  plaintiffs  of 
$13.60,  for  170  rails  lying  on  the  ground,  and  $2  damages,  with 
costs,  which  costs  amounted  to  the  sum  of  $18.21,  which  said 
award  was  duly  filed  in  the  said  Court  of  Common  Pleas  on  the 
29th  April  1840,  and  on  which  said  award,  by  the  consideration 
of  the  same  court,  judgment  was  duly  entered,  and  which  said 
award  and  judgment  still  remain  in  full  force  and  virtue  without 
appeal,  and  not  in  the  least  reversed  or  made  void ;  as  by  the 
record  remaining  in  said  court  will  more  fully  and  at  large  appear: 
and  this,  he,  the  said  John,  is  ready  to  verify,"  &c. 

To  this  plea  the  plaintiffs  replied : 

"  That  they,  the  said  William  and  Charles,  by  reason  of  any- 
thing by  the  said  John  in  that  plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  their  aforesaid  action  thereof  against 
him  the  said  John,  because  they  say,  that  although  true  it  is  that 
the  said  William  and  Charles  impleaded  the  said  John  in  the 
Court  of  Common  Pleas  of  Lycoming  county  in  an  action  of  reple- 
vin, in  manner  and  form  as  set  forth  in  the  plea  of  the  said  John, 
for  700  white  pine  sawed  broad  rails  of  the  length  of  12  feet  each, 
of  the  value  of  $56,  530  of  which  are  the  very  identical  rails  for 
the  conversion  of  which  to  his  own  use,  by  the  said  John,  this  suit 
is  brought ;  and  although  afterwards,  to  wit,  on  the  30th  day  of 
March  1840,  the  said  action  of  replevin  was  submitted  to  arbi- 
trators, as  set  forth  in  the  plea  of  the  said  John,  who  made  an 
award  in  favour  of  the  said  William  and  Charles  of  $13.60,  for 
170  rails  lying  on  the  ground,  and  $2  damages,  with  costs,  yet  at 
the  time  of  bringing  the  action  of  replevin  aforesaid,  and  before 
that  time,  the  said  John  had  erected  a  post  and  rail  fence  on  the 
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land  of  him  the  said  John,  and  in  doing  so  had  used  530  of  the 
broad  rails  included  in  the  said  writ  of  replevin,  a  part  at  the 
time,  unknown  to  the  said  William  and  Charles,  leaving  the  ba- 
lance of  the  said  700  rails,  to  wit,  170,  lying  on  the  ground.  That 
on  the  trial  before  the  arbitrators  aforesaid,  the  said  John,  by  his 
counsel,  objected  to  any  evidence  being  received  in  relation  to  the 
said  530  rails  so  put  into  fence,  as  they  had  become  a  part  of  the 
freehold,  and  were  not  the  subject  of  a  writ  of  replevin,  whereupon 
the  arbitrators  aforesaid  sustained  the  objection  and  decided  only 
as  to  the  170  which  were  left  lying  on  the  ground;  so  that  the 
said  William  and  Charles  aver  that  there  was  no  finding  or  adjudi- 
cation by  the  said  arbitrators,  as  regards  the  rails  alleged  to  have 
been  converted  in  this  action  by  the  said  John  to  his  own  use,  in 
manner  and  form  as  the  said  John  hath  in  his  said  plea,"  &c. 

The  defendant  rejoined,  and  denied  that  the  arbitrators  sus- 
tained the  objection  to  the  testimony  as  stated  in  the  replication, 
and  averred  that  the  evidence  was  received  by  the  arbitrators, 
and  that  they  did  hear  and  decide  upon  the  evidence  given  in  the 
case. 

Evidence  was  given  by  the  plaintiffs  that  the  rails  were  cut  for 
them  and  hauled  for  them  to  the  defendant's  lot,  being  the  most 
convenient  place  for  hauling  them  away.  The  plaintiffs  took 
away  two  loads,  but  before  they  could  take  the  rest  the  defendant 
interfered,  and  forbade  their  carter  from  taking  them.  The  defend- 
ant subsequently  built  up  a  fence  on  his  ground  and  put  these 
rails  in  the  fence.  When  the  sheriff  came  with  the  writ  of  reple- 
vin, the  defendant  forbade  him  from  taking  the  rails,  saying  they 
were  real  estate,  and  claiming  a  debt  due  to  him  from  the  plain- 
tiffs' father.  After  some  dispute,  the  defendant  gave  security  in 
a  replevin  bond. 

The  defendant  showed  the  record  of  a  replevin  suit  by  the 
present  plaintiffs  against  him  for  700  rails,  and  the  sheriff's  return 
that  the  defendant  had  entered  security,  a  rule  of  reference  and 
award  finding  $13.60  for  the  plaintiffs  for  170  rails  lying  on  the 
ground,  and  $10  damages  and  costs,  and  judgment  thereon  for 
debt,  interest  and  costs  $41.84. 

The  defendant  then  called  a  person  who  testified  that  he  gave 
evidence  before  the  arbitrators  in  the  replevin  suit,  with  regard  to 
the  whole  quantity  of  rails  now  in  suit:  that  the  defendant 
objected  to  evidence  about  the  rails  in  the  fence,  as  being  real 
estate,  but  the  arbitrators  decided  to  hear  the  whole  evidence. 

The  plaintiffs  called  one  of  the  arbitrators  who  testified  that  the 
arbitrators  had  the  testimony  of  all  the  rails  that  were  claimed. 
That  they  sustained  the  objection  of  the  defendant  that  the  rails 
in  the  fence  were  real  estate,  and  did  not  award  on  them,  but  took 
into  view  those  on  the  ground  and  damages.  The  damages  were 
for  the  rails  lying  on  the  ground.  The  plaintiff  contended  to  the 
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last  for  the  whole  of  the  rails.  The  arbitrators  announced  their 
decision  before  making  an  award. 

The  defendant  called  another  arbitrator  in  the  replevin  suit, 
who  testified  that  evidence  was  received  by  the  arbitrators  of  the 
whole  amount  claimed,  and  no  decision  was  announced  by  them 
till  it  was  made  known  by  the  award.  They  took  into  the  award 
what  was  not  in  the  fence.  In  coming  to  this  conclusion  they 
took  into  consideration  all  the  evidence  that  was  offered.  The 
award  was  made  up  from  the  whole  evidence,  and  no  evidence 
offered  by  the  plaintiffs  was  rejected.  In  the  award  they  did  not 
take  the  rails  in  the  fence.  The  plaintiffs  claimed  to  recover 
before  the  arbitrators  for  the  whole  amount  of  rails. 

The  court  below  (LEWIS,  President)  charged  the  jury  as  fol- 
lows: 

On  the  plea  of  not  guilty  the  whole  evidence  is  in  favour  of  the 
plaintiffs,  in  its  tending  to  show  that  the  rails  belonged  to  them, 
and  were  converted  by  the  defendant  to  his  own  use ;  but  the 
other  plea  is  a  special  one,  that  in  an  action  of  replevin  between 
the  same  parties  for  the  same  rails,  700  in  number,  the  arbitrators 
awarded  for  the  plaintiffs  $13.60  for  170  rails  lying  on  the  ground, 
and  $10  damages,  &c.  The  defendant's  rejoinder  denies  that  the 
arbitrators  sustained  the  objection  to  the  testimony  as  stated  in 
the  replication.  On  this  the  parties  are  at  issue.  One  arbitrator 
testifies  that  the  objection  of  the  defendant  was  sustained,  and  the 
evidence  rejected,  and  the  decision  announced  to  the  parties  before 
the  making  of  the  award ;  and  another  arbitrator  states  that  no 
decision  was  announced  as  to  what  would  or  would  not  be  allowed, 
until  the  award  was  made,  but  that  in  making  up  the  award  they 
only  took  into  consideration  the  rails  not  in  the  fence,  those  in  the 
fence  being  objected  as  part  of  the  freehold,  by  the  defendant.  All 
the  witnesses  agree  that  the  evidence  in  relation  to  the  rails  in  the 
fence  was  ultimately  rejected  by  the  arbitrators,  who  awarded,  as 
the  record  and  evidence  show,  for  those  rails  only  which  were 
lying  on  the  ground.  It  is  immaterial  at  what  stage  of  the  cause 
the  objection  was  sustained.  If  it  was  sustained  at  the  time  of 
making  up  the  award,  it  is  sufficient.  Arbitrators  proceed  dif- 
ferently from  the  course  of  the  court  and  jury.  Arbitrators  are 
both  court  and  jury,  and  have  the  law  questions  in  their  power  as 
well  as  the  facts,  until  they  make  their  award.  The  court  there- 
fore instruct  the  jury  that  the  plaintiff  is  entitled  to  a  verdict  upon 
the  issue  submitted  to  them  upon  the  replication  and  rejoinder. 

The  defendant  excepted  to  the  charge,  and  assigned  the  follow- 
ing errors  : — 

1.  The  court  erred  in  charging  the  jury  "It  is  immaterial  at 
what  stage  of  the  cause  the  objection  was  sustained.     If  it  was 
sustained  at  the  time  of  making  up  the  award,  it  is  sufficient." 

2.  In  instructing  the  jury,  "  that  the  plaintiff  is  entitled  to  a 
verdict  upon  the  issue  submitted  to  them  upon  the  replication  and 
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rejoinder,"  and  in  not  instructing  them,  that  the  former  recovery 
was  a  bar  to  this  suit. 

Armstrong,  for  plaintiff  in  error,  referred  to  6  Serg.  <£•  Rawle  57 ; 
4  Serg.  4-  Raide  246  ;  8  Watts  355  ;  4  Rawle  273  ;  5  Watts  120  ; 
9  Sen*.  $  Rawle  567  ;  13  Serg.  $  Rawle  246 ;  6  Watts  373 ;  5 
Whart.  501. 

Anthony,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  defendants  in  error  brought  this  suit,  which 
is  trover,  against  the  plaintiff  in  error  in  the  court  below,  to 
recover  the  value  of  680  sawed  white-pine  board  rails,  which,  as 
the  defendants  in  error  allege,  belonged  to  them,  and  were  con- 
verted by  the  plaintiff  in  error  to  his  own  use.  The  main,  and, 
indeed,  the  only  question,  which  arose  on  the  trial  of  the  cause 
was,  whether  the  defendants  in  error  were  precluded  from  main- 
taining this  action,  in  consequence  of  their  having  brought  a  prior 
action  of  replevin  for  the  same  rails,  in  which  they  declared  in 
the  detinet,  but  failed  to  recover  of  the  plaintiff  in  error,  though 
he  had  taken  the  rails,  and  continued  to  detain  them,  because  it 
appeared,  that  before  the  execution  and  service  of  the  writ  of 
replevin  by  the  sheriff,  the  plaintiff  in  error  had  put  the  rails  up 
in  a  post  and  rail-fence  erected  by  him  on  his  land,  and  thus,  as 
he  claimed,  affixed  them  to  and  made  them  part  of  his  real  estate, 
so  that  they  were  no  longer  the  subject  of  a  writ  of  replevin;  and 
the  tribunal  of  arbitrators,  appointed  under  the  compulsory  arbi- 
tration law  for  the  trial  and  adjudication  of  the  replevin,  conceiv- 
ing, for  this  reason,  that  the  defendants  in  error  could  not  recover 
therein  anything  for  the  rails  so  put  up  in  the  fence,  decided 
against  the  defendants  in  error,  but  allowed  them  damages  for 
other  rails  embraced  in  the  suit,  taken  by  the  plaintiff  in  error  at 
the  same  time,  and  detained  by  him,  but  not  used  by  him.  The 
plaintiff  in  error,  when  the  sheriff  came  to  execute  the  writ  of 
replevin,  claimed  property  in  all  the  rails  mentioned  in  it,  and 
gave  a  bond  with  surety  to  the  sheriff,  to  answer  to  the  suit  and 
prosecute  his  claim.  He  accordingly  appeared  to  the  writ,  in 
which,  upon  trial  before  the  arbitrators,  judgment  was  obtained 
against  him  for  the  rails  not  put  up  in  the  fence  by  him.  The 
court  below,  on  the  trial  of  this  cause,  instructed  the  jury,  in  effect, 
that  the  writ  of  replevin  and  the  proceedings  had  upon  it,  were 
no  bar  to  the  recovery  of  the  plaintiffs  there ;  and  this  is  the  prin- 
cipal error  complained  of  by  the  plaintiff  in  error  here. 

It  appears  to  us,  that  the  instruction  given  by  the  court  to  the 
jury  in  this  respect,  was  erroneous;  because,  if  the  defendants  in 
error  showed,  on  the  trial  of  the  replevin,  as  it  would  seem  they 
did,  that  they  were  the  owners  of  the  rails,  and  that  they  were 
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illegally  taken  by  the  plaintiff  in  error,  they  were  entitled  to 
recover  damages  equal  to  the  full  value  of  them,  as  also  damages 
for  their  detention  by  him,  notwithstanding  he  had  made  a  fence 
with  them  on  his  land  before  the  issuing  or  service  of  the  writ  of 
replevin.  It  is  a  mistake,  to  suppose  that  a  recovery  cannot  be 
had  by  a  plaintiff  in  replevin,  if  the  sheriff  or  other  officer  autho- 
rized to  execute  the  writ,  be  prevented  from  replevying  the  pro- 
perty and  delivering  it  to  the  plaintiff  by  the  conduct  of  the  de- 
fendant, who  has  put  it  out  of  the  power  of  the  officer  to  do  so, 
by  his  having  eloigned  or  disposed  of  the  property  so  as  to  render 
it  either  impracticable  or  improper.  The  writ  of  replevin  is  not 
regarded  in  Pennsylvania  as  a  proceeding  altogether  in  rem,  but 
as  a  proceeding  also  against  the  defendant,  named  in  the  writ,  per- 
sonally ;  and  under  this  view,  as  I  take  it,  the  practice  invariably 
has  been,  to  insert  in  the  writ  a  summons  to  the  defendant  to 
appear.  Weaver  v.  Lawrence,  (1  Doll.  157).  And  for  general 
convenience,  and  the  greater  security  of  the  owners  of  personal 
property,  from  whom  the  possession  thereof  is  improperly  with- 
held, the  action  of  replevin  may  be  maintained  by  such  owners  in 
all  cases.  Ibid, ;  Shearick  v.  Huber,  (6  Binn.  3) ;  Woods  v.  Nixon, 
(Addis.  134) ;  Stoughton  v.  Rappalo,  (3  Serg.  fy  Rawle  562).  But 
even  in  England,  where  the  maintenance  of  the  action  of  replevin 
is  much  more  restricted  than  in  Pennsylvania,  the  plaintiff  may 
recover  damages  from  the  defendant  equal  to  the  value  of  the  pro- 
perty, when  taken  by  the  latter  tortiously  or  without  authority, 
where  he  has  put  it  out  of  the  power  of  the  sheriff  or  proper  offi- 
cer to  execute  the  writ  by  replevying  and  delivering  the  property 
up  to  the  plaintiff;  or  where,  from  other  causes  it  may  have 
become  impracticable  for  the  officer  to  do  so.  As  for  instance, 
where  the  cattle  are  eloigned  by  the  defendant,  the  plaintiff  may, 
instead  of  proceeding  to  obtain  a  writ  of  withernam,  for  the  pur- 
pose of  taking  other  cattle  in  lieu  of  those  eloigned,  proceed  in  the 
cause,  if  the  cattle  be  withheld  by  the  defendant,  and  recover 
damages  to  the  full  value  of  them,  as  well  as  damages  for  the 
detention,  Wilkinson  on  Replevin  20;  or,  if  the  plaintiff  declare, 
that  the  defendant  yet  has,  and  detains  the  cattle,  and  the  defend- 
ant appear,  and  afterwards  makes  default,  the  plaintiff  shall  have 
judgment  to  recover  all  in  damages,  as  well  the  value  of  the  cattle, 
as  damages  for  the  taking  of  them  and  the  costs.  Fitz.  JV.  B.  69, 
letter  L.  So,  if  the  lord  distrain  his  tenant's  cattle  wrongfully, 
and  afterwards  the  cattle  return  back  to  the  tenant,  yet  the  tenant 
shall  have  replevin  against  the  lord  for  those  cattle,  and  shall 
recover  damages  for  the  wrongful  distraining  of  them.  Ibid,  let- 
ter H. 

Now,  admitting  that  the  sheriff,  if  the  plaintiff  in  error,  who  was 

the  defendant  in  the  replevin,  had  refused  to  give  the  sheriff  a 

property  bond,  could  not  lawfully  have  pulled  down  the  fence,  and 

taken  the  rails  thence  and  have  delivered  them  to  the  defendants 
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in  error,  still,  there  is  no  more  reason  for  saying,  that  the  plain- 
tiff in  error  should  not  respond  to  the  defendants  in  error  for  the 
full  value  of  the  rails,  in  the  same  manner  as  if  the  plaintiff  in 
error  had  eloigned  them,  and  thus  have  put  it  out  of  the  power  of 
the  sheriff  to  replevy  them.  To  permit  the  defendant  in  replevin, 
by  such  consent,  to  defeat  the  plaintiff  in  his  recovery  of  damages 
to  an  amount  sufficient  to  indemnify  him  fully,  at  least  for  his  loss, 
would  be  allowing  him  to  take  advantage  of  his  own  wrong,  which 
would  be  contrary  to  an  established  rule  of  law.  Hence,  it  is 
clear,  that  the  defendants  in  error  might  have  recovered  the  value 
of  the  rails,  sued  for  here,  in  the  action  of  replevin  ;  and  having 
submitted  their  claim  thereto  to  the  judgment  of  the  arbitrators, 
who,  though  under  a  mistake  of  the  law,  decided  against  them, 
still,  they  are  bound  by  that  decision,  and  precluded  from  bring- 
ing another  action  to  recover  the  value  of  the  rails,  as  long  as  the 
judgment  of  the  arbitrators  remains  in  force  and  unreversed. 
After  the  arbitrators  decided  against  them,  their  only  remedy  was 
to  have  appealed  therefrom,  within  the  time  allowed  by  law,  to 
the  court  in  which  the  replevin  had  been  commenced.  Having 
neglected  to  pursue  this  course,  the  award  of  the  arbitrators  is  as 
complete  a  bar  to  their  recovery  in  this  action,  as  if  they  had  been 
allowed  the  whole  amount  of  their  claim  in  the  replevin.  The 
rule  of  law  in  this  respect  is,  that  it  is  greatly  for  the  interest  of 
the  republic,  that  there  should  be  an  end  to  disputes,  and  that  no 
one  should  be  vexed  twice  for  the  same  cause. 


Judgment  reversed. 


ioo 


Benjamin  against  Benjamin. 

A  submission  and  award  under  the  Act  of  1  836,  not  having  been  entered  of 
record  and  a  rule  of  court  obtained  thereon,  is  wholly  inoperative,  and  no  action 
will  lie  for  the  recovery  of  the  amount  of  the  award. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

David  Benjamin  against  Jesse  Benjamin.  This  action  was 
brought  to  recover  the  amount  of  an  award,  in  which  the  parties 
agreed  to  the  following  facts  :  The  parties  entered  into  an  agree- 
ment in  writing  to  submit  all  matters  in  variance  between  them, 
under  the  provisions  of  the  Act  of  1836,  to  three  arbitrators,  whose 
award  was  to  be  final  and  conclusive  between  them.  The  arbi- 
trators met  and  heard  the  parties,  and  made  an  award  for  the 
plaintiff  for  $142.  The  question  was,  whether  the  plaintiff  was 
entitled  to  recover.  The  court  below  was  of  opinion  that  he  was, 
and  directed  a  judgment  for  the  plaintiff. 
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Overton,  for  plaintiff  in  error,  argued  that  t,he  judgment  could  not 
be  sustained.  The  award  was  not  good  at  common  law,  because 
the  parties  agreed  that  the  submission  should  be  in  pursuance  of 
the  provisions  of  the  statute ;  and  it  was  not  good  under  the 
statute,  because  its  provisions  had  not  been  pursued.  Act  of  1836, 
sect.  1.,  Purd.  71  ;  Okison  v.  Flickinger,  (1  Watts  fy  Serg.  258). 

Williston,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  was  instituted  in  the  Court  of  Com- 
mon Pleas  of  Bradford  county,  by  David  Benjamin  against  Jesse 
Benjamin,  to  recover  the  sum  of  $142  with  costs,  which  had  been 
awarded  to  be  paid  by  the  defendant  to  the  plaintiff  by  arbitrators 
mutually  chosen  by  them,  to  whose  arbitrament  and  award  they 
had  agreed  to  submit  all  matters  in  variance  between  them, 
expressly  declaring  by  their  submission,  which  was  in  writing, 
under  their  respective  hands  and  seals,  that  the  submission  was 
"under  the  Act  of  1836."  The  submission  contained  no  agree- 
ment that  it  should  be  made  a  rule  of  any  court  of  record,  as  is 
required  by  the  1st  section  of  the  Act  of  1836;  nor  was  any 
attempt  ever  made  to  have  the  agreement  of  submission  entered 
upon  the  record  of  any  court,  and  a  rule  of  the  court  made,  that 
the  parties  should  submit  to,  and  finally  be  concluded  by  the  arbi- 
tration which  should  be  made  pursuant  to  the  said  submission,  as 
is  directed  by  the  2d  section  of  the  said  Act.  And,  indeed,  it  is 
evident,  that  such  an  attempt  would  have  been  fruitless,  and  could 
not  have  availed ;  for  the  submission,  as  has  been  already  men- 
tioned, contained  no  agreement  or  provision  that  it  should  be 
made  a  rule  of  any  court  whatever.  It  is,  therefore,  clear,  that 
the  award  cannot  be  sustained  and  enforced  as  one  made  under 
the  provisions  of  the  Act  of  1836.  The  question  then  presents 
itself,  can  it  be  considered  good  as  an  award  made  in  pursuance 
of  a  submission  at  common  law  ?  In  the  case  of  an  award  made 
under  a  submission  at  common  law,  I  take  it  to  be  well  settled, 
that  a  mistake  on  the  part  of  the  arbitrators,  either  in  matter  of 
fact,  or  matter  of  law,  or  in  both,  is  insufficient  to  set  the  award 
aside.  The  arbitrators,  being  a  tribunal  of  the  parties'  own  choice 
and  creation,  and  generally  composed  of  men  who  are  not  much 
skilled  in  the  law,  or  very  much  employed  in  the  investigation  and 
finding  of  facts  from  evidence  adduced,  and  who  may  admit  and 
act  upon  evidence  that  would  be  wholly  inadmissible  in  a  court 
of  record,  the  award  is  ever  considered  as  valid  and  binding  upon 
the  parties,  unless  it  is  impeached  on  the  ground  of  excess  of 
authority,  misbehaviour,  partiality  or  corruption  in  the  arbitra- 
tors. Whenever  this  is  shown  to  be  the  case,  their  award  will  be 
set  aside,  but  for  no  other  cause.  By  the  4th  section,  however, 
of  the  Act  of  1836,  an  award  made  in  pursuance  of  a  submission 
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under  that  Act,  may  be  set  aside  for  a  plain  mistake  committed 
by  the  arbitrators,  either  in  matter  of  fact,  or  in  matter  of  law. 
Then  to  consider  the  award  made  here,  as  under  a  submission  at 
common  law,  would  go  to  deprive  the  defendant  of  the  benefit, 
which  he  plainly  intended  to  secure  to  himself,  of  excepting  to  it 
and  having  it  set  aside,  if  the  arbitrators  should  commit  a  plain 
mistake,  either  in  matter  of  fact,  or  in  matter  of  law,  or  in  both,  by 
having  it  expressly  declared  in  the  submission,  that  it  was  under 
the  Act  of  1836.  We,  therefore,  think  that  the  plaintiff  below 
was  not  entitled  to  recover  in  this  action  the  amount  of  the  award, 
and  that  the  court  erred  in  rendering  a  judgment  in  his  favour. 

Judgment  reversed,  and  judgment  for  defendant. 


Feigley  against  Sponeberger.* 

A  sale  of  goods  on  credit  to  one  partner,  in  the  course  of  the  business  of  the 
partnership,  is  a  sale  to  the  firm,  unless  it  be  made  contrary  to  an  express  notice 
by  the  other  partner  not  to  trust  the  firm  on  his  account ;  in  which  case,  he  alone 
will  be  liable  who  made  the  purchase,  and  an  action  to  recover  the  price  cannot 
be  maintained  against  the  firm. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

George  Amos  and  Nathan  Feigley  against  Daniel  Sponeberger, 
Charles  F.  Mann,  J.  F.  Mann,  Thomas  Metzger  and  Jacob  Rapp. 
This  was  an  action  of  assumpsit  to  recover  the  price  of  goods  and 
merchandise  sold  and  delivered  by  the  plaintitfs  to  the  defendants. 

Daniel  Sponeberger  and  C.  F.  &  J.  F.  Mann,  entered  into  a 
contract  with  the  Lehigh  Coal  and  Navigation  Company  for  the 
construction  of  a  section  of  the  canal ;  the  interest  of  Sponeber- 
ger in  the  contract  was  one-half.  After  the  work  was  partly 
done,  C.  F.  &  J.  F.  Mann  transferred  one-half  of  their  interest  in 
the  contract  to  Thomas  Metzger,  upon  the  conditions  that  he  was 
to  superintend  the  work  to  its  completion,  and  be  entitled  to  one- 
half  the  profits,  if  any,  and  be  subject  to  one-half  the  losses.  At 
the  same  time,  Daniel  Sponeberger  transferred  the  one-half  of  his 
interest  to  Jacob  Rapp  upon  the  same  terms.  When  these  trans- 
fers were  made,  Sponeberger  and  C.  F.  &  J.  F.  Mann  directed 
the  Lehigh  Coal  and  Navigation  Company  to  make  the  monthly 
payments  to  Jacob  Rapp  or  Thomas  Metzger,  "  their  receipt  to 
be  the  same  as  ours,"  except  the  final  estimate.  After  the  plain- 
tiffs had  proved  these  facts,  they  gave  in  evidence  their  books  of 

*  This  case  was  argued  at  July  Term  1842. 
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original  entries,  in  which  Rapp  and  Metzger  were  charged  with 
goods  and  merchandise  furnished  for  the  work  to  the  amount  of 
$791.79. 

The  defendants  then  proved,  that  after  the  transfer  of  the  one- 
half  of  his  interest  in  the  contract  by  Sponeberger,  he  called  upon 
the  plaintiffs,  settled  his  account,  and  paid  the  balance  then  due, 
and  gave  them  notice  "  not  to  trust  Thomas  Metzger  or  Jacob 
Rapp,  or  any  other  person  on  my  credit,  without  an  order  from ' 
me,  or  I  come  myself."  The  goods  and  merchandise,  for  the  price 
of  which  this  suit  was  brought,  were  sold  to  Metzger  and  Rapp 
after  the  date  of  this  notice. 

The  plaintiffs  requested  the  court  to  charge  the  jury: — "  That 
notwithstanding  the  jury  should  believe  that  the  notice  referred  to 
was  given  to  the  plaintiffs,  yet,  if  the  goods  and  merchandise  were 
received  and  used  upon  the  work  in  which  the  defendants  were 
jointly  interested,  they  were  jointly  liable  for  the  plaintiffs'  claim;" 
and  "  that  the  notice  as  proved  was  not  sufficient  to  bar  the  plain- 
tiffs from  recovering  from  the  dormant  partners." 

LEWIS,  President,  instructed  the  jury,  that  the  facts  of  the  case 
constituted  all  the  parties  interested  in  the  contract  with  the  com- 
pany, partners :  but  if  the  jury  believed  that  notice  was  given  by 
Sponeberger  to  the  plaintiffs,  not  to  credit  the  firm  on  his  account, 
they  were  not  entitled  to  recover  in  this  action.  A  verdict  and 
judgment  were  rendered  for  the  defendants. 

Greenough,  for  plaintiffs  in  error,  argued  that  Sponeberger,  not- 
withstanding*his  notice,  remained  liable  for  goods  actually  received 
and  used  for  his  benefit :  even  if  a  partner  give  notice  of  his  hav- 
ing withdrawn  from  the  firm,  yet  if  he  continues  in  fact  to  parti- 
cipate in  the  profits,  he  would  be  liable  to  creditors.  3  Kent's  Com. 
•15.  If  the  plaintiff  had  omitted  to  sue  Sponeberger,  the  others 
might  have  pleaded  it  in  abatement ;  and,  certainly,  the  proof  of 
such  notice  would  not  avoid  the  effect  of  the  plea. 

Pleasants  and  Cooper,  contra,  argued  that  partners  had  but  an 
implied  authority  to  bind  each  other  in  matters  pertaining  to  the 
partnership ;  and  there  was  no  reason  why  this  implication  might 
not  be  removed  as  to  third  persons  by  an  express  notice,  that,  as 
between  themselves,  no  such  authority  existed.  Besides,  the  law 
is  so  settled  by  the  best  authorities.  10  East  264 ;  3  Kent's  Com. 
45;  1  Whart.  388;  CoZ.  on  Part.  214;  3  Conn.  Rep.  124;  Gary 
on  Part.  Ill ;  19  Johns.  538;  Chit,  on  Con.  207  ;  1  Young  $  J ar- 
ms 227  ;  Gow  on  Part.  49,  note  3 ;  3  Stark.  Ev.  1075. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  only  question  in  this  case  was  whether  the 
defendant,  Sponeberger,  was  liable  to  pay  the  plaintiffs  for  goods 
sold  and  delivered  by  them  to  the  other  defendants,  as  partners  of 
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Sponeberger,  after  he  had  given  the  plaintiffs  notice  not  to  trust 
them  on  his  credit  without  an  order  from  him,  or  he  come  himself 
in  person.  This  question  seems  to  have  been  decided  frequently. 
Chancellor  KENT,  in  treating  the  subject,  says ;  "  a  sale  to  one 
partner,  in  a  case  within  the  scope  and  course  of  the  partnership 
business,  is,  in  judgment  of  law,  a  sale  to  the  partnership.  But 
if  the  purchase  be  contrary  to  a  stipulation  between  the  partners, 
*and  that  stipulation  be  made  known  to  the  seller,  or  if,  before  the 
purchase  or  delivery  one  of  the  partners  expressly  forbids  the  same 
on  joint  account,  it  has  been  repeatedly  decided  that  the  seller 
must  show  a  subsequent  assent  of  the  other  partners,  or  that  the 
goods  came  to  the  use  of  the  firm."  3  Kent's  Com.  45.  For  this 
doctrine  he  cites  the  following  cases,  which  go  to  support  it  fully. 
Willis  v.  Dyson,  (1  Stark.  JV.  P.  164) ;  Galway  v.  Matthew,  (1  Camp. 
JVC  P.  403),  S.  C.  10  East  264 ;  Leavitt  v.  Peck,  (3  Conn.  124). 
And  notwithstanding  he  mentions  one  or  two  cases  somewhat  at 
variance  with  it,  where  the  partnership  consisted  of  three  or  more 
persons,  Rooth  v.  Quin,  (7  Price  193),  and  Kirk  v.  Hodgson,  (3  Johns. 
Ch.  Rep.  400),  yet  he  declares  the  better  opinion  to  be,  "  that  it  is 
in  the  power  of  any  one  partner  to  interfere  and  arrest  the  firm 
from  the  obligation  of  an  inchoate  purchase  which  is  deemed 
injurious."  3  Kenfs  Com.  45.  And  indeed  it  would  seem  to  be 
unreasonable  and  contrary  to  analogy  to  hold  otherwise ;  for  the 
power  of  one  partner  to  bind  the  others  is  not  essential  to  the  con- 
stitution of  a  partnership.  In  most,  if  not  in  all  cases,  it  is  but  an 
implied  power,  and  seldom,  if  ever,  expressly  provided  for  or  given 
by  the  terms  of  the  partnership  agreement.  It  would  therefore  be 
strange  if  the  exercise  of  it  could  not  be  expressly  provided 
against  or  forbidden  by  any  one  member  of  the  firm,  so  as  to 
protect  himself  against  claims  created  contrary  to  his  assent  and 
express  direction,  by  one  or  more  of  his  partners,  after  notice 
given  by  him  to  the  party  making  the  claim  not  to  trust  or  credit 
his  partners  or  any  of  them  on  his  account,  without  his  express 
and  direct  authority  to  do  so.  We  therefore  think  that  the  in- 
struction given  by  the  court  below  to  the  jury  was  correct. 

Judgment  affirmed. 


INDEX. 


ABANDONMENT. 

WARRANT  AND  SURVEY,  2. 

1.  Abandonment  is  not  to  be  presumed  from  lapse  of  time  against  one 
who  had  warrants  and  surveys,  and  paid  the  whole  purchase  money 
for  the  land  to  the  Commonwealth ;  nothing  will  do  short  of  actual 
ouster  for  twenty-one  years.     Urket  v.  Coryell,  60. 

2.  Abandonment  of  land  by  a  settler  is  not  in  all  cases  a  matter  of 
fact ;  it  may  be  a  conclusion  of  law  from  facts.     Miller  v.  Cresson, 
284. 

3.  To  constitute  an  abandonment,  there  must  be  an  actual  relin- 
quishment  of  possession  by  the  settler,  without  the  intention  of  return- 
ing.    Ibid. 

4.  It  is  error  to  submit  to  the  jury  the  question  of  abandonment, 
when  there  is  no  evidence  of  a  relinquishment  of  possession.     Ibid. 

5.  As  to  land  which  has  been  once  improved  and  cultivated,  aban- 
donment may  be  matter  of  law  to  be  decided  by  the  court,  or  of  fact 
to  be  determined  by  the  jury ;  but  when  the  facts  with  respect  to  it 
are  doubtful,  it  must  be  referred  to  the  jury.   Forster  v.  .M'jDm'Z,  359. 

ACT  OF  ASSEMBLY. 
ASSIGNMENT,  11. 
CONTRACT,  1. 
VENDOR,  &c.,  15. 

1.  An  Act  of  Assembly  declaring  the  children  of  a  bastard  child 
able  and  capable  to  inherit  and  transmit  the  estate  of  their  deceased 
mother,  as  fully  as  if  the  said  bastard  child  had  been  born  in  wedlock, 
does  not  devest  real  estate  which  had  previously  passed  by  descent 
from  the  mother  to  her  brothers,  so  as  to  vest  it  in  the  children  of  the 
deceased  bastard  child.     Norman  v.  Heist,  171. 

2.  The  Legislature  cannot  take  the  property  of  one  individual,  with 
or  without  compensation,  in  order  to  give  it  to  another.     Ibid. 

ACTION. 

EXECUTORS,  &c.,  1. 
PARTNER,  6. 
TOWNSHIP. 

An  action  against  the  Bank  of  Pennsylvania,  which  is  located  in 
Philadelphia,  cannot  be  instituted  in  the  county  of  Berks  by  a  service 
of  the  process  upon  the  cashier  of  the  branch  of  the  bank  located  in 
that  county.  Brobst  v.  Sank  of  Pennsylvania,  379. 

ADVANCEMENT. 

1.  In  an  issue  between  a  father  and  a  creditor  of  his  deceased  son, 
to  try  whether  a  sum  of  money  given  by  the  father  to  the  son  was  a 
loan  or  an  advancement,  it  is  competent  for  the  latter  to  prove  that 
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the  son  worked  for  the  father  after  he  arrived  at  full  age.    Christman 
v.  Siegfried,  400. 

2.  It  is  also  competent  in  such  case  to  prove  that  the  father  had 
made  advancements  to  his  other  children.  Ibid. 

AGENT. 

PRINCIPAL  AND  AGENT. 
PARTNER,  1. 

AGREEMENT. 

1.  If  the  matter  in  dispute  and  object  of  a  written  agreement,  whe- 
ther under  seal  or  not,  can  be  discovered,  it  will  be  construed  so  as  to 
effect  that  object.     WorraWs  Accounts,  111. 

2.  Where  a  suit  has  been  compromised  and  a  doubtful  question 
settled,  it  will  not  be  opened  unless  there  has  been  fraud  or  imposition, 
especially  where  the  agreement  of  compromise  indicates  an  intention 
to  end  the  matters  in  dispute.     Ibid. 

3.  Therefore  a  release  of  demands  executed  on  the  settlement  of  a 
family  dispute  will  be  construed  according  to  the  design  and  intent  of 
the  parties,  and  not  by  technical  expressions.     Ibid. 

ALIEN  ENEMY. 

BANKRUPT.  1. 

AMENDMENT. 

1.  After  an  appeal  by  a  defendant  from  an  award  of  arbitrators 
against  him,  the  plaintiff  cannot  file  an  additional  count  containing  a 
new  and  distinct  cause  of  action  from  that  tried  by  the  arbitrators. 
HUyard's  Estate,  32. 

2.  If  the  narr.  sets  out  a  contract  with  the  plaintiff  alone,  a  new 
count  averring  a  contract  with  the  plaintiff  and  another  since  deceased, 
contains  a  new  and  distinct  cause  of  action.     Ibid. 

ANCIENT  DEED. 
EVIDENCE,  2. 

APPEAL. 

AMENDMENT,  1. 

If  upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace, 
the  recognizance  be  not  in  conformity  with  the  33d  section  of  the  Act 
of  12th  February  1842,  the  appellant  must  be  called  upon  by  rule  to 
perfect  it,  which  he  must  do  nunc  pro  tune,  so  as  to  take  effect  from 
the  date  of  the  previous  one.  Adams  v.  Null,  363. 

APPEARANCE. 

A  general  appearance  by  the  defendant  waives  the  summons  and 
service  of  the  writ.  Zion  Church  v.  St.  Peter's  Church,  215. 

APPROPRIATION. 

The  intention  of  a  payer  to  appropriate  a  payment  to  a  particular 
debt,  may  be  collected  from  the  nature  of  the  transaction,  and  may  be 
referred  to  the  jury  as  matter  of  fact.     West  Branch  Bank  v.  Moorehead, 
542. 

ARBITRATION  AND  AWARD. 
AMENDMENT,  1. 


INDEX.  569 

ARBITRATION  AND  AWARD. 
BANKRUPT,  1. 
PRINCIPAL  AND  AGENT,  4. 
REPLEVIN,  1. 

1.  An  award  of  arbitrators  chosen  by  the  parties  is  conclusive  of 
the  controversy,  and  has  the  effect  of  changing  the  right  to  the  money 
or  property  claimed,  in  the  same  manner  as  a  judgment.     MerricVs 
Estate,  9. 

2.  If  a  cause  be  referred  to  arbitrators,  and  an  award  made  in  favour 
of  the  defendant  for  a  certain  sum,  and  the  plaintiff  appeals,  and  after- 
wards, by  leave  of  the  court,  suffers  a  nonsuit,  the  award  is  thereby 
defeated,  and  is  irrecoverable  by  scire  facias  against  the  plaintiff. 
M'Kennan  v.  Henderson,  371. 

3.  A  submission  and  award  under  the  Act  of  1836,  not  having  been 
entered  of  record  and  a  rule  of  court  obtained  thereon,  is  wholly  ino- 
perative, and  no  action  will  lie  for  the  recovery  of  the  amount  of  the 
award.     Benjamin  v.  Benjamin,  562. 

ARSON. 

INDICTMENT,  3. 

The  burning  of  a  barn  with  hay  and  grain  in  it,  is  felony  and  arson 
at  common  law.     Sampson  v.  The  Commonwealth,  385. 

ARTICLES  OF  AGREEMENT. 

1.  Articles  fully  executed  by  paying  part  of  the  purchase  money 
and  giving  bond,  and  conveyance  made  under  them,  have  no  bearing 
in  a  suit  on  such  bond.     Ludwick  v.  Huntzinger,  51. 

2.  Queere,  how  it  would  be  in  such  suit  if  the  defendant  could  show 
the  land  conveyed  to  be  different  from  that  contracted  for.     Ibid. 

3.  Articles  of  agreement  concerning  72,000  acres  of  land  belonging 
to  M.,  N.  &  G.,  do  not,  without  other  evidence,  embrace  lands  be- 
longing separately  to  M.     Urket  v.  Coryett,  60. 

4.  Where  titles  are  held  by  trustees  under  articles,  for  the  benefit 
of  subscribers  to  the  articles,  the  trust  does  not  take  effect  until  there 
are  subscribers.     Rid. 

ASSIGNMENT. 

LANDLORD  AND  TENANT,  1. 
VENDOR  AND  VENDEE,  3. 
WITNESS,  10. 

1.  Where  a  voluntary  assignment  for  the  benefit  of  creditors  br- 
comes  void  in  consequence  of  not  being  recorded  within  thirty  days, 
moneys  in  the  hands  of  assignees,  the  proceeds  of  the  assigned  pro- 
perty, as  well  as  debts  outstanding  and  uncollected,  are  subject  to  an 
attachment  of  execution  at  the  suit  of  creditors  not  coming  in  under 
the  assignment.     Stewart  v.  M'Minn,  100. 

2.  But  the  assignees  are  not  liable  in  such  attachment  for  moneys 
collected  and  paid  over  before  the  attachment  in  pursuance  of  the 
assignment.     Ibid. 

8.  Assignees  under  a  voluntary  assignment  for  the  benefit  of  credi- 
tors have  no  right  as  against  a  mortgage  creditor,  which  could  not  be 
claimed  by  the  assignor  himself.     Lnckenbach  v.  Brickenstein,  145. 
4.  The  board  of  directors  of  the  Bank  of  the  United  States  had 
v.  —  72  2x«  «vu.xj 
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ASSIGNMENT. 

power  to  assign  its  property  and  effects,  in  trust  to  pay  certain  pre- 
ferred creditors,  without  the  authority  or  consent  of  its  stockholders. 
Dana  v.  The  Bank  of  the  United  States,  223. 

5.  Such  power  belongs  to  a  corporation,  like  an  individual,  unless 
it  be  restrained  by  its  charter  or  other  legal  provision.     Ibid. 

6.  The  insolvency  of  the  bank  at  the  time  of  such  assignment  does 
not  impair  its  powers  to  assign  for  the  benefit  of  preferred  creditors. 
Ibid. 

7.  Schedules  to  an  assignment  not  dated,  referred  to  in  the  assign- 
ment as  bearing  even  date  with  the  assignment,  will  be  taken  to  have 
been  executed  at  the  same  time,  and  that  might  be  shown  by  parol 
evidence  if  it  were  even  necessary.     Ibid. 

8.  A  deed  of  assignment  for  the  benefit  of  creditors  is  not  rendered 
invalid  by  containing  a  reservation  to  the  grantor  of  the  surplus  after 
paying  the  debts  of  the  assignor  provided  for,  such  a  reservation  being 
implied  by  law,  though  not  expressed.     Ibid. 

9.  Though  such  assignment  be  made  by  a  failing  bank  and  the 
surplus  is  alleged  to  exceed  by  50  per  cent,  the  debts  preferred,  yet 
if  it  is  assigned  as  a  pledge  with  right  of  redemption,  the  other  credi- 
tors may  redeem,  and  thus  avoid  its  being  locked  up  for  a  long  time 
from  such  creditors.     Ibid. 

10.  A  proviso  in  an  assignment  that  the  trust  shall  be  closed  within 
two  years,  and  if  not  then  closed,  the  assignees  shall  within  six  months 
sell  remaining  assets  sufficient  to  pay  the  debts  preferred,  but  stipu- 
lating also  for  payment  and  distribution  among  the  preferred  creditors 
from  time  to  time,  as  often  as  there  shall  be  moneys  in  hand,  does  not 
postpone  the  liability  of  the  assignees  to  account,  or  protect  them  from 
being  cited  after  a  year,  and  is  therefore  no  objection  to  the  validity 
of  the  assignment.     Ibid. 

11.  An  assignment,  good  when  made,  cannot  be  affected  by  an  Act 
of  Assembly  afterwards  passed,  on  the  ground  that  it  was  then  known 
to  the  assignor  that  such  Act  was  about  being  passed  by  the  Legisla- 
ture.    Ibid. 

ASSUMPSIT. 

CONTRACT,  2. 

FORBEARANCE,  1. 

An  action  for  money  paid,  laid  out  and  expended,  can  only  be  sup- 
ported by  proof  of  the  actual  payment  of  the  money,  or  of  the  plaintiff's 
having  given  his  own  negotiable  note  for  it,  and  not  then,  if  it  appear 
that  the  defendant  is  a  surety  on  that  note.  Pursel  v.  Ellis,  525. 

ATTACHMENT  OF  EXECUTION. 

The  plaintiff  may  issue  an  attachment  of  execution,  notwithstanding 
an  alias  fieri  facias  is  pending  on  which  no  levy  has  been  made. 
Tanis  v.  Wardle,  222. 

ATTORNEY  AT  LAW. 

1.  The  Supreme  Court  will  not  grant  relief  to  an  attorney  who  has 
been  stricken  off  the  rolls  of  the  District  Court  or  Courts  of  Common 
Pleas,  either  by  certiorari,  appeal,  mandamus,  or  any  other  form  of 
proceeding.  Commomvealth  v.  District  Court,  272. 
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ATTORNEY  AT  LAW. 

2.  Counsel  who  has  been  consulted  about  a  title  to  land  will  not  be 
permitted  to  purchase  an  outstanding  one,  and  set  it  up  in  opposition 
to  his  client.  Hockenbury  v.  Carlisle,  348. 

AUCTION. 

1.  If  different  lots  of  articles  are  sold  to  one  person  at  an  auction 
sale,  and  one  of  the  lots  is  warranted,  but  turns  out  different  from  the 
warranty,  in  consequence  of  which  the  buyer  refuses  to  take  it,  but 
the  parties  agree  to  settle  for  the  other  articles  without  prejudice  to 
either,  such  acceptance  of  the  other  articles  does  not  preclude  the 
buyer  from  contesting  his  liability  for  the  loss  on  a  resale  of  the  arti- 
cles warranted.     Barclay  v.  Tracy,  45. 

2.  Where  the  terms  of  sale  and  responsibility  of  the  parties  are 
different  in  the  sale  of  different  articles  to  one  person  at  an  auction, 
the  contracts  in  respect  to  them  may  be  considered  as  different,  and 
not  one  entire  contract.    Ibid. 

BAIL. 

SUBSTITUTION,  1. 

BANK  OF  PENNSYLVANIA. 
ACTION,  1. 

BANK  OF  THE  UNITED  STATES. 
ASSIGNMENT,  4,  5,  6. 

BANKRUPT. 

PRINCIPAL  AND  AGENT,  2,  4,  5. 

WITNESS,  7. 

1.  The  validity  of  the  petitioning  creditor's  debt,  on  which  a  com- 
mission of  bankruptcy  issued  in  England,  cannot  be  disputed  here  by 
the  bankrupt,  on  the  ground  that  the  petitioning  creditor  was  an  alien 
enemy,  in  a  case  where  the  debt  was  settled  by  an  award  of  arbitra- 
tors without  taking  that  objection,  and  the  bankrupt  afterwards  failed 
in  an  action  of  trespass  brought  in  England  against  the  commis- 
sioners, and  the  chancellor,  on  application  of  the  bankrupt,  refused  to 
supersede  the  commission,   and  a  great  lapse  of  time  afterwards 
occurred.     Merrick's  Estate,  9. 

2.  The  rule  in  Pennsylvania  is,  that  an  involuntary  transfer  by 
proceeding  in  bankruptcy  in  a  foreign  state,  of  property  here,  will  be 
regarded,  except  so  far  as  it  interferes  with  the  claims  of  American 
creditors ;  and  foreign  assignees  may  sue  here  in  the  name  of  the 
bankrupt.     Ibid. 

3.  But,  qiuere,  whether  the  exception  embraces  creditors  of  the 
bankrupt  at  the  time  of  the  suit,  or  only  those  at  the  time  of  the  assign- 
ment ?     Ibid. 

4.  If  an  assignee'  of  a  bankrupt  become  bankrupt,  and  make  an 
assignment  ns  such,  neither  his  assignees  nor  his  personal  representa- 
tives are  entitled  to  a  debt  outstanding  due  to  the  original  bankrupt ; 
but  it  must  go  to  a  new  assignee  of  the  original  bankrupt.     Ibid. 

BAPTISM. 

EviDENf  R,    5. 
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BASTARD. 

ACT  OF  ASSEMBLY,  1. 

BASTARDY. 

INDICTMENT,  2. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
VENDOR,  &c.,  12, 14. 

1.  The  holder  of  an  endorsed  note,  who  discovers  that  the  endorse- 
ment was  forged  by  the  maker,  may  take  from  the  maker  a  judgment 
and  sell  all  his  estate  by  execution,  and  appropriate  it  to  the  payment 
of  such  note,  without  thereby  discharging  the  bona  fide  endorser  of 
another  note  given  by  such  maker,  and  in  the  holder's  possession, 
though  he  gave  no  notice  to  him  of  his  proceedings,  and  did  not  arrest 
the  maker  for  the  misdemeanor,  if  there  be  no  evidence  of  a  composi- 
tion of  the  offence.     Brittain  v.  The  Doykstown  Bank,  87. 

2.  Where  a  note  is  payable  at  a  bank,  an  assertion  in  the  protest 
of  demand  at  the  bank  is  sufficient  prima  fade  evidence  of  such 
demand.     Ibid. 

3.  Proof  of  a  delivery  of  such  note  by  the  cashier  to  the  notary  for 
protest  on  the  last  day  of  grace,  and  presentation  by  him  at  the  bank 
on  the  day  following,  is  sufficient.     Ibid. 

4.  But  in  such  case  there  need  be  no  demand  at  all,  if  the  endorser 
has  waived  notice  of  non-payment  by  a  memorandum  at  the  time  of 
endorsing.     Ibid. 

5.  Where  a  note  is  payable  at  a  bank,  it  need  not  be  shown  that 
the  cashier  was  at  the  bank  all  the  business  hours  on  the  day  of  pay- 
ment in  order  to  receive  it ;  the  presumption  is  he  performed  his  duty. 
Ibid. 

6.  The  husband  is  not  liable  on  a  negotiable  note  given  by  his  wife 
even  in  a  suit  by  a  bona  fide  endorsee,  unless  it  was  given  with  his 
authority  or  approbation,  and  that  must  be  shown  before  such  note  is 
admissible  in  evidence  against  the  husband.    Reakert  v.  Sanford,  164. 

7.  The  husband's  authority  cannot  be  inferred  from  his  knowledge 
that  the  wife  was  carrying  on  business,  and  gave  the  note  in  the  course 
of  it.     Ibid. 

8.  In  a  suit  by  the  holder  of  a  negotiable  note,  the  defendant  may 
show  fraud  in  obtaining  it,  if  he  offers  to  prove  that  after  being  pro- 
tested for  non-payment,  it  was  taken  up  by  the  payee  and  first  en- 
dorser.    Ibid. 

9.  If  the  husband  forbids  his  wife  from  dealing  with  a  person,  or 
giving  a  note  to  any  one,  an  endorsee  of  a  note  given  by  the  wife 
acquainted  with  these  circumstances,  cannot  recover  on  it.     Ibid. 

1U.  In  an  action  upon  a  sealed  note  by  which  the  defendant  pro- 
mises to  pay  "  without  defalcation  for  value  received,"  he  is  not  thereby 
precluded  from  a  defence  upon  the  plea  of  set-off.  Louden  v.  Tiffany \ 
367. 

BIRTH. 

EVIDENCE,  5. 

BOND. 

ARTICLES  OP  AGREEMENT,  1,  2. 
INTEREST,  1. 
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BOND. 

LIMITATION,  2. 

MORTGAGE,  1. 

SURETY,  1. 

VENDOR  AND  VENDEE,  4,  5. 

1.  It  is  no  defence  to  a  scire  facias  on  a  judgment  entered  up  on  a 
bond  with  warrant  of  attorney,  that  the  mortgage  given  to  secure  the 
bond  is  not  in  the  plaintiff's  possession,  or  has  been  lost,  mislaid  or 
destroyed,  and  that  the  plaintiff  refused  to  indemnify  the  defendant 
against  its  loss  or  destruction.     Hodgdon  v.  Naglee,  217. 

2.  Payment  by  the  obligor  to  the  obligee  of  a  bond  accompanying 
a  mortgage,  extinguishes  the  mortgage  even  in  the  hands  of  an  assignee 
of  the  mortgage  for  a  valuable  consideration,  who  neglects  to  give 
notice  to  the  obligor  of  the  assignment  before  payment  of  the  bond. 
Ibid. 

3.  The  condition  of  a  bond  of  indemnity  "  to  save  harmless  and 
indemnify  against  all  claims  of  A,"  is  broken  whenever  the  claim  is 
made  and  the  obligee  is  under  the  necessity  of  paying  it,  which  he 
may  do  without  waiting  for  an  action  to  be  brought  against  him.    Le- 
ber  v.  Kaufeli,  440. 

4.  On  a  bond  of  indemnity  to  A,  without  naming  his  executor  or 
administrator,  if  he  die  before  any  breach  of  the  condition,  the  admi- 
nistrator may  maintain  an  action  for  a  breach  happening  after  his 
death.     Ibid. 

5.  If  one  entitled  to  letters  of  administration  pay  a  claim  against  an 
intestate's  estate,  and  afterwards  take  out  letters,  he  may  maintain  an 
action  on  a  bond  given  to  the  intestate  to  indemnify  him  against  the 
claim  thus  paid :  for  the  benefit  of  the  estate  and  to  support  the  right, 
the  law  makes  the  letters  relate  back  to  the  death  of  the  intestate, 
making  the  intervening  acts  done  by  the  administrator  valid  and  bind- 
ing.    Ibid. 

BOOKS  OF  ENTRY. 
CONTRACT,  5. 
EVIDENCE,  11,  12. 

BOROUGH. 

1.  An  Act  of  Assembly  empowering  the  Court  of  Quarter  Sessions 
to  incorporate  any  town  or  village  containing  300  inhabitants,  on  the 
petition  of  a  majority  of  the  freeholders  residing  within  the  limits  of 
the  village  or  town,  does  not  authorize  the  incorporation  into  a  borough 
of  two  or  more  distinct  villages,  together  with  a  tract  of  open  farming 
country.     Borough  of  West  Philadelphia,  281. 

2.  If  it  did,  it  must  appear  that  a  majority  of  the  whole  mass  joined 
in  the  petition.     Ibid. 

3.  A  statute  authorizing  an  incorporation  on  the  petition  of  a  bare 
majority,  is  not  to  be  carried  farther  than  its  words  absolutely  require. 
Ibid. 

4.  A  certiorari  to  the  Quarter  Sessions  to  remove  the  proceedings 
for  incorporating  a  borough,  may  issue  without  a  special  allowance. 
Ibid. 

BRIDGE. 

COUNTY  COMMISSIONERS,  1,  2,  3. 
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CANAL. 

Two  tenants  in  common,  owners  of  twelve  acres  of  ground, 
through  which  they  had  dug  a  race  or  canal  from  the  river  Schuylkill, 
and  divided  the  property  by  a  boundary  crossing  the  canal,  reserving 
to  each,  his  heirs  and  assigns,  the  common  use  and  privilege  of  the 
canal  or  race  as  thereafter  mentioned.  By  a  subsequent  clause,  they 
declared  the  same  should  be  and  remain  for  the  common  use  and  pri- 
vilege of  the  respective  parties,  their  heirs  and  assigns,  tenants  and 
occupiers  of  the  respective  lots  of  ground  through  which  the  same 
passed,  as  a  passage  for  scows  or  boats  and  rafts,  and  for  the  intro- 
duction of  the  Schuylkill  water  from  the  dam  for  the  use  of  the 
respective  premises ;  but  neither  of  them,  their  heirs  or  assigns,  should 
at  any  time  thereafter  use  more  than  one  full,  equal  half  part  of  the 
water-power  of  the  said  river,  to  which  they  previously  were  jointly 
entitled ;  nor  would  they,  their  heirs,  &c.,  put  or  suffer  or  permit  to 
be  put  thereon  any  boat,  scow  or  raft  of  larger  dimensions  than  would 
admit  another  of  equal  dimensions  freely  to  pass  it ;  and  that  neither 
of  them,  their  heirs,  &c.  should  or  would  permit  or  suffer  the  water  or 
water-power,  to  which  they  were  respectively  entitled  as  aforesaid,  to 
be  used  or  applied  otherwise  than  upon  their  respective  lots,  nor  carry 
on  or  permit  or  suffer  to  be  carried  on  upon  the  same  lots  the  manu- 
facture of  gunpowder,  or  any  part  of  the  process  of  the  manufacture 
of  that  article. 

Held,  1.  That  this  deed  did  not  give  to  a  party  the  right  to  carry 
coal  along  the  canal,  and  load  it  on  his  half  of  the  premises  for  the 
supply  of  a  steam-mill  occupied  by  him,  situated  on  another  and  dis- 
tinct lot  in  the  neighbourhood. 

2.  That  the  privilege  of  the  canal  under  this  partition  was  not  a 
personal  one,  but  appurtenant  to  the  property  divided. 

3.  That  in  a  suit  for  a  misuser  of  the  privilege,  it  is  no  answer  that 
the  plaintiff  was  guilty  of  a  similar  misuser.    Jamison  v.  M*Credyt 
129. 

CANAL  COMMISSIONERS. 
TOLLS,  2. 

CANAL  COMPANY. 

WITNESS,  3,  4,  5. 

CARRIER. 

COMMON  CARRIER. 

CAVEAT. 

PATENT,  3. 

CERTIORARI. 

BOROUGH,  4. 

CHARGE  OF  COURT. 
ERROR,  2. 

1.  A  defect  in  the  narr.  is  not  matter  for  the  court  to  charge  upon. 
Brittain  v.  The  Doykstawn  Bank,  87. 

2.  Nor  the  weight  of  evidence  in  regard  to  particular  facts.     Ibid. 
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COMMON  CARRIER. 

1 .  Tender  by  a  common  carrier  to  a  consignee  of  goods  entrusted 
to  his  care  must  be  reasonable  in  respect  to  time,  place  and  manner, 
and  this  is  a  question  for  the  jury.     If  the  goods  be  tendered  after  the 
hours  of  business,  or  when  the  consignee  is  unable  to  receive  them, 
such  tender  will  not  discharge  the  carrier.     HiUv.  Humphreys,  123. 

2.  In  an  action  on  the  case  against  a  common  carrier  for  not  deli- 
vering goods  according  to  consignment,  the  value  of  the  goods  sent  is 
the  lowest  measure  of  damages.     Ludurig  \.  Meyre,  435. 

3.  In  such  action,  a  previous  demand  of  the  goods  is  not  necessary 
to  the  plaintiff's  right  to  recover.     Ibid. 

COMPROMISE. 

AGREEMENT,  2. 

CONSIDERATION. 

An  agreement  to  withhold  his  competition  in  the  purchase  of  land 
by  one  who  is  in  possession  without  title,  is  a  good  consideration  for 
a  promise  to  convey  to  him  a  part  of  the  land  by  one  who  purchased 
from  the  real  owner.  MCulloch  v.  Catcher,  427. 

CONSPIRACY. 

INDICTMENT,  4. 

CONSTABLE. 

EXECUTION,  1. 

1.  Of  the  sufficiency  of  a  constable's  return  to  an  execution,  the 
justice  must  judge  in  the  first  instance ;  but  his  judgment  and  accept- 
ance of  the  return  will  not  relieve  the  constable  from  liability,  if  it  be 
erroneous.     Shaver  v.  Funk,  457. 

2.  A  constable's  return  to  an  execution  must  be  made  in  writing. 
Ibid. 

3.  A  promise  to  a  constable  to  pay  the  amount  of  an  execution  in 
his  hands  can  only  be  enforced  by  an  action  in  the  name  of  the  con- 
stable, and  not  in  the  name  of  the  plaintiff  in  the  execution.     Cum- 
mings  v.  Klapp,  511. 

CONSTITUTIONAL  LAWS. 

JUDGMENT,  5. 

1.  The  Legislature  have  not  the  constitutional  power  to  diminish 
the  compensation  of  the  President  Judges  of  the  Courts  of  Common 
Pleas  fixed  by  law,  during  their  continuance  in  office.  Commonwealth 
v.  Mann,  403. 

CONTRACT. 

AUCTION,  2. 

MECHANICS'  LIEN,  3. 

VENDOR  AND  VENDEE,  8,  9,  10,  11,  17,  18. 

1.  A  contract  to  procure  or  endeavour  to  procure  the  passage  of  an 
Act  of  the  Legislature  by  any  sinister  means,  or  by  using  personal 
influence  with  the  members,  is  void,  as  being  inconsistent  with  public 
policy  and  the  integrity  of  our  political  institutions.     Clippinger  v. 
Hepbaugh,  315. 

2.  The  performance  of  labour  by  one  for  another  raises  an  implied 
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assumpsit  that  it  will  be  compensated ;  but  this  implication  is  rebutted 
by  proof  of  circumstances  showing  such  a  relation  between  the  parties 
as  repels  the  idea  of  contract.  Swires  v.  Parsons,  357. 

3.  In  an  action  to  recover  compensation  for  work  and  labour  under 
a  special  contract,  the  plaintiff  cannot  recover  for  part  performance 
upon  a  declaration  containing  a  general  averment  of  performance ; 
but  he  must  set  out  specially  a  default  of  the  defendant  as  the  ground 
of  his  failure  to  perform  according  to  his  contract.     Alexander  v. 
Hoffman,  382. 

4.  In  such  case,  it  is  not  the  duty  of  the  plaintiff  to  abandon  his 
contract  and  resort  to  an  action  for  damages,  but  he  may  recover  on 
his  contract  for  the  amount  of  work  done,  upon  proof  of  the  defendant's 
default.     Ibid. 

5.  In  such  action,  the  book  of  original  entries  of  the  plain  tiff  show- 
ing the  amount  of  work  done,  is  not  competent  evidence.     Ibid. 

6.  Where  a  parol  contract  for  the  purchase  of  land  has  been  carried 
on  mala  fide,  there  is  a  resulting  trust  implied  by  law,  and  equity  will 
decree  a  conveyance  according  to  the  terms  of  the  contract.    M'Oul- 
loch  v.  Cowher,  427. 

CORPORATION. 
ACTION,  1. 
TOLLS,  1. 

1.  A  public  municipal  corporation  can  only  be  sued  in  the  courts 
of  the  county  where  it  is  situated.    Lehigh  County  v.  Kleckner,  181. 

2.  In  a  suit  by  a  corporation,  the  declaration  need  not  contain  a 
profert  or  averment  of  the  charter.     Zion  Church  v.  St.  Peter's 
Church,  215. 

3.  The  want  of  a  charter  may  be  pleaded  in  abatement,  or  perhaps 
in  bar ;  but  the  defendant,  by  pleading  the  general  issue  and  going  to 
trial,  waives  the  objection.     Ibid. 

4.  In  an  action  against  a  corporation,  it  is  necessary  to  serve  the 
summons  at  the  place  where  the  corporation  is  located.     Brobst  v. 
Bank  of  Pennsylvania,  379. 

COUNTY. 

A  county  can  only  be  sued  in  the  courts  of  the  county  itself;  the 
courts  of  other  counties  have  no  jurisdiction.  Lehigh  County  v. 
Kleckner,  181. 

COUNTY  COMMISSIONERS. 
TAXES,  5. 

1.  A  county  is  not  liable  on  a  quantum  meruit  for  the  expenses 
incurred  in  the  erection  of  a  county  bridge.   Lehigh  County  v.  Kleck- 
ner,  181. 

2.  The  commissioners  in  erecting  a  county  bridge  must  build  it 
according  to  the  estimate  which  they  are  directed  by  law  to  procure, 
and  that  either  by  contract  or  under  their  own  superintendence,  and 
can  on  no  pretence  exceed  the  estimate.     Ibid. 

3.  If  there  be  a  change  of  the  original  plan,  there  must  be  a  new 
estimate.     Ibid. 
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DAMAGES. 

ESCAPE,  1. 
TRESPASS,  1. 

DECLARATION. 

AMENDMENT,  1,  2. 
CHARGE  OF  COURT,  1. 
CONTRACT,  3. 

DEED. 

EVIDENCE,  1. 

VENDOR  AND  VENDEE,  5. 

1 .  Where  two  deeds  are  made  of  different  dates  from  the  same 
grantor  to  different  persons,  neither  of  which  is  recorded  within  six 
months,  that  which  is  first  recorded  will  take  priority.     Elmer  v. 
Goundie,  49. 

2.  It  is  not  usual  nor  necessary  for  a  witness  making  probate  of  a 
deed  to  sign  the  probate ;  the  certificate  of  the  magistrate  is  sufficient. 
Dana  v.  The  Sank  of  the  United  States,  223. 

DEMURRER. 

1 .  On  a  demurrer,  the  court  will  consider  the  whole  record,  and 
give  judgment  for  the  party,  who,  on  the  whole,  appears  entitled  to  it. 
Murphy  v.  Richards,  279. 

DEMURRER  TO  EVIDENCE. 
INDICTMENT,  1,  2. 

DEPUTY  SURVEYOR. 
EVIDENCE,  3. 

DEVISE. 

LEGACY,  1. 

1.  Testator  bequeathed  the  sum  of  $10,000  to  his  executors,  in 
trust,  to  put  the  same  out  at  interest,  and  pay  and  apply  the  interest 
and  income  thereof,  from  time  to  time  as  it  should  be  received,  unto 
his  sister  K.  for  and  during  all  the  term  of  her  natural  life,  and  from 
and  after  her  decease  the  said  sum  over ;  and  died  leaving  upwards 
of  $44,000  invested  at  interest.     Held,  that  K.  was  entitled  to  the 
interest  of  the  $10,000  for  the  year  after  the  testator's  death.     Hit- 
yard's  Estate,  30. 

2.  Where  a  sum  of  money  is  bequeathed  by  will,  the  legatee  is  not 
entitled  to  interest  for  the  year  after  the  death  of  the  testator :  it  is 
otherwise  where  the  bequest  is  of  an  income  or  annuity.     Ibid. 

3.  The  10th  section  of  the  Act  of  8th  April  1833,  which  provides 
that  real  estate  acquired  by  a  testator  after  the  date  of  his  will  shall 
pass  by  a  general  devise,  does  not  apply  to  a  will  dated  before  its 
passage.     Mullock  v.  Souder,  198. 

4.  Ground-rents  reserved  in  a  conveyance  by  the  testator  after  the 
date  of  his  will,  are  considered  as  property  newly  acquired  after  such 
date.     Ibid. 

5.  Testator  by  his  will  ordered  that  of  the  money  in  his  house,  or 
due  him  on  obligation  at  his  decease,  his  executors  should  put  the  sum 
of  £500  on  interest  to  be  well  secured,  and  that  his  wife  might  draw 
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the  interest  thereof  annually  during  her  natural  life,  and  then  over. 
They  invested  that  sum  in  stock  of  the  Bank  of  the  United  States, 
which  depreciated  during  the  life  of  the  widow  and  afterwards,  so  that 
it  was  nearly  lost.  Held,  that  the  executors  were  liable  to  the  lega- 
tees over  for  the  loss.  Nyctfs  Estate,  254. 

6.  A  guardian  of  minor  children  entitled  to  part  of  such  legacy,  by 
merely  giving  an  opinion  that  it  was  a  safe  investment,  and  purchas- 
ing it  for  the  executors,  but  not  assenting  thereto,  does  not  exonerate 
the  executors  from  liability  for  the  portion  of  such  minor  children  in 
the  legacy.     Ibid. 

7.  Besides  the  general  introductory  clause,  the  will  proceeded,  "  As 
also  my  household  furniture  to  be  at  her  own  disposal  which  I  may 
have  at  my  decease,  and  the  remainder  of  my  personal  estate,  if  any 
shall  be,  not  hereinbefore  or  hereinafter  specified,  to  be  equally  divided 
to  and  among  my  grandchildren,  share  and  share  alike,  excepting 
what  is  herein  reserved  and  bequeathed."     Held,  that  the  surviving 
grandchildren  after  the  widow's  death  took  the  £500,  and  the  testator 
did  not  die  intestate  as  to  it.     Ibid. 

8.  A  testator  devised  to  his  son  an  estate  in  trust  for  the  following 
purposes :  "  that  he  shall  possess,  occupy  and  manage  the  same,  and 
conduct  and  carry  on  the  business  there,  and  to  trade,  deal,  barter, 
buy  and  sell  in  and  for  all  things  that  pertain  to  the  said  estate  and  its 
business,  or  its  products,  during  his  natural  life ;  and  out  of  the  profits 
thereof  from  time  to  time  to  make  such  investments  or  purchase  of 
other  property,  real  or  personal,  for  the  same  uses,  purposes  and 
trusts,  to  wit,  for  the  use  of  such  child  or  children  as  the  said  son 
shall  have  at  the  time  of  his  death ;  and  if  he  shall  die  without  issue, 
then  for  the  use  of  such  person  or  persons  as  shall  be  his  heir  or  heirs 
at  law  at  the  time ;  giving  to  the  devisee  the  discretion  and  power  to 
sell  the  estate,  and  out  of  the  proceeds  thereof  to  make  such  other 
investments,  real  or  personal,  or  to  commence,  conduct  and  carry  on 
such  other  business  for  the  benefit  of  the  cestuis  que  trust  as  he  may 
deem  most  advantageous  ;  subjecting  the  estate  devised,  or  its  proceeds 
or  investments,  to  such  debts  only  as  shall  be  contracted  in  the  execu- 
tion of  the  trust.     And  in  consideration  that  the  son  shall  and  will 
undertake  and  continue  to  execute  personally  and  perform  the  trusts 
committed  to  him,  he  shall  be  allowed  a  reasonable  support  out  of  the 
trust  fund  for  his  personal  services  rendered."     The  testator  then 
declares  his  purpose  in  creating  this  trust  to  be,  that  the  creditors  of 
the  son  may  not  deprive  him  of  that  bounty  which  he  thus  appropriates 
for  his  maintenance.     Held,  that  the  estate  was  not  subject  to  execu- 
tion for  the  debts  of  the  son  contracted  previously  to  the  devise.  Ash- 
hurst  v.  Given,  323. 

DISTRICT  COURT. 

1.  The  District  Court  of  the  city  and  county  of  Philadelphia  had 
power  to  establish  the  1st  and  2d  rules  of  February  19th  1842,  requi- 
ring a  defendant  by  his  affidavit  to  deny  the  execution  of  the  instru- 
ment on  which  the  suit  was  brought,  and  in  suits  by  or  against  part- 
ners, to  deny  the  existence  of  the  partnership,  or  otherwise  the  plain- 
tiff need  not  prove  them  on  the  trial.     Odenheimer  v.  Stokes,  175. 

2.  The  District  Court  is  a  court  of  record,  and  not  an  inferior 
court.     Commonwealth  v.  District  Court,  272. 
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EASTERN  PENITENTIARY. 

Criminals  sentenced  to  confinement  at  labour  in  the  Eastern  Peni- 
tentiary, must  be  removed  there  at  the  expense  of  the  county  where 
they  are  convicted.  Lancaster  Co.  v.  Roberts^  505. 

EJECTMENT. 

UNSEATED  LAND,  12. 

1 .  Where  the  title  of  the  plaintiff  in  ejectment  was  to  accrue  on  the 
dying  of  another  person  without  issue  under  21,  he  is  bound  to  show 
in  ejectment  that  both  these  events  have  happened ;  and  if  he  give 
evidence  only  of  his  death  under  21,  it  is  not  sufficient,  though  the 
defendant  put  his  case  on  no  such  footing  in  his  opening,  but  reserved 
his  objection  till  the  last.     Clark  v.  Trinity  Church,  266. 

2.  If  a  plaintiff  in  ejectment,  after  action  brought,  part  with  his  title, 
the  vendee  cannot  be  substituted,  so  as  to  enable  him  to  recover  in 
that  action.     M'Cuttoch  v.  Cowher,  427. 

3.  A  plaintiff  in  ejectment,  who  had  no  title  at  the  commencement 
of  the  action,  cannot  recover,  although  he  acquired  title  before  the 
trial.     Ibid. 

4.  A  plaintiff  in  ejectment,  who  parts  with  his  title  after  the  com- 
mencement of  the  action  to  his  co-plaintiff,  is  hot  entitled  to  recover  a 
verdict  for  the  land  for  the  use  of  the  vendee,  nor  can  such  co-plaintiff 
recover  on  the  title  thus  conveyed  to  him.     Ibid. 

ENCUMBRANCE. 

UNSEATED  LAND,  6. 

VENDOR  AND  VENDEE,  1,  2,  3. 

ERROR. 

ABANDONMENT,  4. 
EVIDENCE,  16. 
VENDOR,  &c.  18. 
WARRANT  AND  SURVEY,  2. 

1.  The  court  ought  not  to  submit  to  the  jury  a  point  put  by  counsel, 
where  there  is  no  evidence  to  sustain  it.     Urket  v.  Corydl,  60. 

2.  It  is  no  error  that  the  court  did  not  charge  on  a  specified  point 
without  any  prayer  to  that  effect.  Brittain  v.  The  Doylestawn  Bank, 
87. 

3.  The  admission  of  evidence  in  the  court  below,  by  which  the 
plaintiff  in  error  could  sustain  no  prejudice,  is  not  material.     Bunting 
v.  Young,  188. 

4.  In  a  criminal  case,  the  court  will  not  pass  upon  an  assignment 
of  error  where  the  allegations  of  fact  constituting  it  do  not  appear 
upon  the  record  otherwise  than  as  a  reason  for  a  new  trial  and  in 
arrest  of  judgment.     Sampson  v.  Commonwealth,  385. 

5.  The  sufficiency  or  insufficiency  of  evidence  to  warrant  a  convic- 
tion of  a  felony  cannot  be  the  subject  of  consideration  upon  a  writ  of 
error.     Ibid. 

ESCAPE. 

In  an  action  on  the  case  against  a  sheriff  for  an  escape,  the  mea- 
sure of  damages  is  the  actual  loss  which  the  plaintiff  has  sustained ; 
hence,  it  is  competent  for  the  defendant  to  prove  that  the  defendant  in 
the  execution  was  insolvent  at  the  time  of  his  escape ;  but  in  an  action 
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of  debt  the  plaintiff  is  entitled  to  recover  the  amount  of  his  judgment 
and  execution.     Shuler  \.  Garrismi,  455. 

ESTOPPEL. 

SETTLEMENT,  3. 
WAY,  1. 

EVIDENCE. 

CONTRACT,  5. 
INSURANCE,  1,  2,  3. 
LAND  OFFICE,  1,2,3. 
SLANDER,  3. 
TRESPASS,  2. 
VENDOR  AND  VENDEE,  7. 

1.  A  deed  from  the  warrantee  of  land  conveying  the  warrant  to 
another  is  evidence,  even  though  the  land  be  misdescribed  in  it.   Urket 
v.  Coryell,  60. 

2.  An  ancient  deed  is  evidence  where  there  is  proof  of  the  hand- 
writing of  the  grantor  and  subscribing  witness,  who  died  many  years 
ago.     Ibid. 

3.  A  memorandum  made  by  one  who  had  been  a  deputy-surveyor, 
not  signed  by  him  as  such,  it  not  appearing  whence  it  came  or  when 
it  was  made,  is  not  evidence.     Ibid. 

4.  Evidence  is  not  admissible  to  show  that  the  land  in  dispute  had 
been  reputed  and  represented  for  twenty  or  thirty  years  as  the  pro- 
perty of  a  parly  litigant,  when  offered  to  be  given  by  a  witness  who 
never  was  on  the  land,  or  lived  near  it.     Ibid. 

5.  An  entry  in  1811  in  the  handwriting  of  the  pastor  of  a  church 
in  a  book  kept  in  the  church  as  a  registry  of  baptisms  and  births,  the 
object  of  which  entry  was  to  register  the  baptism  of  a  person  and  not 
his  birth,  and  in  which  the  time  of  the  birth  is  introduced  merely  by 
way  of  description,  is  not  evidence  of  the  date  of  the  birth.     Clark  v. 
Trinity  Church,  266. 

6.  To  prove  the  full  age  of  a  person,  evidence  of  the  assessor  of  a 
ward  that  he  was  a  resident  there  in  a  certain  year  and  as  such  as- 
sessed with  a  tax,  is  not  admissible.     Ibid. 

7.  Nor  is  the  evidence  of  an  inspector  of  a  general  election  admis- 
sible, that  at  an  election  such  person  was  qualified  on  oath  that  he  was 
between  21  and  22  years  of  age,  and  voted  thereat.     Ibid. 

9.  The  inference  of  a  witness,  drawn  from  facts  and  circumstances 
within  his  knowledge,  is  inadmissible  as  evidence.  Given,  v.  Albert, 
333. 

9.  A  paper  purporting  to  have  been  made  at  a  certain  place,  is  not 
admissible  as  evidence  of  the  fact  that  the  person  who  executed  it  was 
at  that  place  at  the  date  of  the  paper.     Ibid. 

10.  In  an  action  of  debt  against  two  defendants,  charging  them  as 
partners  in  merchandising,  an  agreement  between  them,  made  prior 
to  the  time  when  the  plaintiff's  cause  of  action  arose,  by  which  the 
merchandise  was  sold  by  one  to  the  other,  is  competent  evidence  to 
disprove  the  partnership.     Ibid. 

11.  When  goods  are  sold  to  be  delivered  at  a  distance,  the  proper 
time  to  make  the  entry  in  the  book  is  when  they  are  loaded  and  start- 
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ed ;  and  entries  thus  made  are  competent  evidence  to  prove  the  sale 
and  delivery.     Keim  v.  Ritsh,  377. 

12.  The  books  of  an  iron-master  are  not  competent  evidence  to 
disprove  the  fact  of  a  sale  and  delivery  of  iron  to  him.     Ibid. 

13.  The  opinion  of  a  witness,  whether  a  piece  of  land  is  included 
within  the  description  contained  in  a  levy,  is  not  competent  evidence. 
Woodburn  v.  Farmers'  Bank,  447. 

14.  In  an  action  to  recover  the  amount  of  money  which  the  defend- 
ant received  upon  an  assignment  obtained  by  misrepresentation  and 
fraud,  the  repetition  of  the  misrepresentations  made  after  the  date  of 
the  assignment  are  competent  evidence  of  the  defendant's  bad  faith 
from  the  beginning.     Cummings  v.  Cummings,  553. 

15.  It  is  also  competent  in  such  case  to  prove  that  the  plaintiff,  in 
making  the  assignment,  acted  in  confidence  of  the  truth  of  the  defend- 
ant's misrepresentations.     Ibid. 

16.  The  practice  of  excluding  evidence  by  the  force  of  counteract- 
ing evidence  is  erroneous.     Ibid. 

EXECUTION. 

ATTACHMENT  OF  EXECUTION. 

CONSTABLE,  1,  2,  3. 

Money  collected  upon  an  execution  by  a  constable  cannot  be  reco- 
vered back  again  from  the  officer  upon  the  allegation  of  its  having 
been  paid  a  second  time.  Herring  v.  Adams,  459. 

EXECUTORS  AND  ADMINISTRATORS. 

BOND,  4,  5. 

DEVISE,  6. 

INTESTATE,  1. 

PRINCIPAL  AND  AGENT,  5. 

SET-OFF,  1. 

WITNESS,  8. 

A.  having  the  legal  title  to  a  tract  of  land,  promised,  for  a  sufficient 
consideration,  to  sell  it  and  pay  all  the  purchase  money  over  a  certain 
sum  to  B.,  but  died  having  made  his  will,  by  which  he  devised  the 
land  to  his  executors  to  be  sold,  and  directed  the  proceeds  to  be  divided 
among  his  children.  Held,  that  upon  such  sale  being  made  by  the 
executors,  the  action  upon  the  promise  must  be  against  them  in  their 
representative  capacity  for  a  breach  of  it  by  the  testator ;  and  that  an 
action  for  money  had  and  received  would  not  lie  against  them  per- 
sonally. Sedam  v.  Shaffer,  529. 

EXTINGUISHMENT. 
BOND,  2. 

FACTOR. 

PRINCIPAL  AND  AGENT,  1,  2,  3,  4. 

FELONY. 

ARSON,  1. 
ERROR,  5. 
INDICTMENT,  3. 
JOINDER,  1. 
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FORBEARANCE. 

In  assumpsit  on  a  promise  to  pay  the  debt  of  another  in  considera- 
tion of  forbearance,  the  fact  that  the  debt  was  not  due  at  the  time  of 
the  promise,  or  that  it  was  voidable  in  consequence  of  the  infancy  of 
the  debtor,  or  that  it  was  barred  by  the  Act  of  Limitation,  furnishes 
no  defence  to  the  action.  Hesser  v.  Steiner,  476. 

FRAUD. 

EVIDENCE,  14,  15. 
VENDOR,  &c.  16. 

GIFT. 

HUSBAND,  &c.  1. 

GRANT. 

WAY,  1. 

GROUND  RENT. 
DEVISE,  4. 

GUARANTY. 

VENDOR  AND  VENDEE,  11. 

GUARDIAN. 

DEVISE,  6. 

HUSBAND  AND  WIFE. 

BILLS  OF  EXCHANGE,  &c.,  6,  7,  9. 
SLANDER,  2. 

1.  Where  a  gift  by  a  husband  to  his  wife  is  reasonable  and  not  in 
fraud  of  creditors,  equity  sustains  it  as  a  provision  for  her,  to  which 
the  interposition  of  a  trustee  is  not  indispensable ;  but  such  gift  must 
be  established  by  clear  and  convincing  proof,  not  only  of  the  act  of 
donation  and  delivery,  but  of  her  separate  custody  of  it.     Herr's 
Appeal,  494. 

2.  The  declaration  and  separate  examination  of  a  married  woman, 
required  by  the  Act  of  27th  March  1832,  to  entitle  her  husband  to 
the  share  of  her  intestate  father's  estate  secured  by  recognizance  in 
the  Orphans'  Court,  must  be  jUed  during  the  lifetime  of  the  wife ; 
otherwise,  at  her  death,  it  will  go  to  her  heirs  at  law.     Beyer  v. 
Reesor,  501. 

IMPROVEMENTS. 

UNSEATED  LAND,  12. 

INDEMNITY. 

BOND,  3,  4,  5. 

INDICTMENT. 

1.  Upon  the  trial  of  a  defendant  charged  with  a  criminal  offence, 
he  may  demur  to  the  evidence,  but  the  Commonwealth  will  not  be 
compelled  to  join  in  the  demurrer.     Commonwealth  v.  Parr,  345. 

2.  In  an  indictment  for  fornication  and  bastardy,  the  witness  testi- 
fied, "  He  forced  me ;  he  worked  himself  under  me,  and  in  that  way 
forced  me :  I  did  not  give  my  consent."     Upon  a  demurrer  to  this 
evidence  it  was  held,  that  it  was  not  such  as  would  merge  the  offence 
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charged  in  the  crime  of  rape,  but  that  the  defendant  might  be  legally 
convicted.     Ibid. 

3.  An  indictment  against  a  principal  and  accessary  in  a  felony, 
contained  two  counts  against  the  principal,  laying  the  barn  burnt  in 
one  as  the  property  of  R.,  and  in  the  other  as  the  property  of  N.,  and 
a  third  count  against  the  accessary  that  he  did  "  aid,  abet,  &c.  the 
said  B.  to  do  and  commit  the  said  felony  and  arson,  &c."    Held  that 
the  word  "  said"  referred  to  the  count  which  was  its  next  antecedent, 
and  the  offence  was  thereby  well  laid.     Sampson  v.  The  Common- 
wealth,  385. 

4.  A  confederacy  to  assist  a  female  infant  to  escape  from  her 
father's  control,  with  a  view  to  marry  her  against  his  will,  is  indicta- 
ble as  a  conspiracy  at  the  common  law.     Mifflin  v.  The  Common- 
wealth, 461. 

INFANT. 

FORBEARANCE,  1. 

INDICTMENT,  4. 

MASTER  AND  SERVANT,  1. 

INSOLVENT. 

1.  An  insolvent  debtor,  whose  application  to  be  discharged  is  pend- 
ing in  one  county,  need  not  make  a  second  application  in  another 
county  where  he  has  been  arrested  and  given  bond.     Caldcleugh  v. 
Carey,  155. 

2.  If  the  petition  of  an  insolvent  for  discharge  be  rejected  because 
he  had  made  the  accompanying  affidavit  before  the  prothonotary, 
who  had  no  power  to  administer  the  oath,  and  he  is  immediately  sur- 
rendered to  jail,  the  condition  of  his  bond  to  take  the  benefit  of  the 
Act  is  forfeited.     Detwiler  v.  Casselberry,  179. 

3.  The  discharge  of  an  insolvent  is  a  matter  of  record,  and  when 
pleaded  in  an  action  on  an  insolvent  bond,  should  conclude  with  a 
prout  patet  per  recordum.     Murphy  v.  Richards,  279. 

INSURANCE. 

1.  Insurance,  November  10th  1837,  on  vessel  for  and  during  the 
term  of  twelve  calendar  months,  commencing  that  day  at  noon,  with 
liberty  of  the  globe,  and  if  at  sea  at  the  expiration  of  said  twelve 
months,  the  risk  to  continue  at  the  same  rate  of  premium  until  her 
arrival  at  her  port  of  destination  in  the  United  States.     Held  that 
evidence  was  admissible  to  prove  that  the  voyage  described  in  the 
policy  was  known  among  merchants  and  underwriters  as  a  trading 
voyage,  and  that  on  such  a  voyage,  under  such  a  policy,  it  is  the  usage 
of  trade  that  the  vessel  insured  should  sail  for  apy  part  of  the  globe  to 
which  she  can  get  a  freight  at  any  time  during  the  continuance  of  the 
said  twelve  months ;  and  that  by  the  usage  of  trade  she  continued  to 
be  covered  by  such  policy  during  such  voyage  after  the  expiration 
of  the  said  twelve  months ;  and  that  such  usage  was  well  known  to, 
and  acted  on  by  the  underwriters  of  this  port.     Eyre  v.  The  Marine 
Insurance  Company,  116. 

2.  But  evidence  is  not  admissible  to  show  that,  on  the  voyage  next 
preceding  the  one  for  which  the  said  policy  was  effected,  a  different 
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contract  was  made  by  the  defendant  with  the  plaintiff,  and  stating 
reasons  for  the  present  one,  but  not  offering  to  prove  anything  which 
occurred  at  the  making  of  the  present  policy,  or  was  alleged  by  the 
defendant.  Ibid. 

3.  Nor  that  the  order  for  insurance  was  drawn  by  the  secretary 
of  the  defendant,  and  the  plaintiff  objected  to  the  insertion  of  the 
words  "  at  her  port  of  destination"  after  the  word  "  arrival,"  and  was 
told  by  the  secretary  that  it  was  immaterial,  and  the  meaning  was  the 
same.  Ibid. 

INTEREST. 

Bond  dated  in  1830  conditioned  for  the  payment  of  money  on  the 
1st  of  April  1832,  with  3  per  cent,  interest  from  the  date ;  the  plaintiff 
is  entitled  to  recover  interest  at  3  per  cent,  till  the  time  of  payment, 
and  after  that  legal  interest  at  the  rate  of  6  per  cent.  Ludurick  v. 
Huntzinger,  51. 

INTESTATE. 

HUSBAND,  &c.    2. 

LIEN,  1. 

SET-OFF,  1. 

The  lien  of  the  debts  of  an  intestate  upon  his  real  estate  is  sub- 
ject to  the  same  limitation  in  the  hands  of  an  administrator,  who  has 
paid  them  out  of  his  own  funds,  as  they  are  in  the  hands  of  the  origi- 
nal creditor ;  and  after  the  lapse  of  five  years,  the  Orphans'  Court 
will  not  decree  the  sale  of  real  estate  to  pay  a  balance  found  to  be  due 
to  an  administrator  upon  the  final  settlement  of  his  account.  M'Curdy's 
Appeal,  397. 

JOINDER. 

PARTNER,  5. 

A  principal  and  accessary  in  a  felony  may  voluntarily  appear, 
plead  and  go  to  trial  jointly,  and  the  finding  is  conclusive  upon  them. 
Whether  they  shall  be  so  tried,  is  discretionary  with  the  court. 
Sampson  v.  The  Commonwealth,  385. 

JUDGES. 

CONSTITUTIONAL  LAW,  1. 

JUDGMENT. 

1.  A  judgment  for  want  of  appearance  in  an  action  on  the  case, 
without  declaration  filed  or  anything  to  indicate  the  amount,  is  inter- 
locutory in  the  first  instance,  and  becomes  final  when  the  amount  is 
settled  and  entered  on  the  record.     Phillips  v.  Hellings,  44. 

2.  Where  between  signing  such  judgment  and  the  settling  and  en- 
tering the  amount  by  agreement  of  the  parties,  other  judgments  inter- 
vene, they  are  entitled  to  a  priority.     Ibid. 

3.  The  revival  of  a  judgment  by  agreement  to  which  a  terre-tenant 
is  not  a  party,  will  not  continue  the  lien  as  to  him,  although  the  deed 
by  which  he  became  terre-tenant  was  not  recorded  ;  and  his  judgment 
creditors  may  avail  themselves  of  the  objection.     Armstrong's  Ap- 
peal, 352. 

4.  A  judgment  entered  in  the  District  Court,  by  virtue  of  a  warrant 
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of  attorney  authorizing  the  entry  of  a  judgment  in  the  Court  of  Com- 
mon Pleas,  cannot  be  set  aside  as  erroneous,  at  the  instance  of  a  sub- 
sequent judgment  creditor.  Hewer's  Appeal,  473. 

5.  The  Legislature  may  alter  the  period  of  limitation  of  the  lien 
of  a  judgment  then  existing ;  but  the  power  being  of  an  extraordinary 
nature,  the  court  will  not  infer  such  an  intention  unless  clearly  ex- 
pressed.    Miller  v.  Commonwealth,  488. 

6.  A  former  decision  between  the  same  parties  cannot  be  collater- 
ally questioned  in  another  suit,  although  it  proceeded  upon  a  mistake 
of  law.     Bower  v.  Tollman,  556. 

JURISDICTION. 
COUNTY,  1. 
CORPORATION,  1. 

JURY. 

MALICIOUS  PROSECUTION,  1. 

If  the  jury  be  irregularly  sworn  by  the  inadvertence  or  fault  of  both 
parties,  and  the  verdict  rendered  without  objection  against  two,  one  of 
whom  had  not  appeared,  this  court  will  correct  the  irregularity  with- 
out ordering  another  trial,  where  they  can  do  it  consistently  with  the 
merits.  Haas  v.  Evans,  252. 

JUSTICE  OF  THE  PEACE. 
CONSTABLE,  1. 
POOR, 1. 
SET-OFF,  1. 

JUSTIFICATION. 
SLANDER,  1. 

LANDLORD  AND  TENANT. 

1.  Where  there  is  a  lease  of  a  lot  of  ground  from  year  to  year  with 
a  covenant  not  to  assign,  and  if  an  assignment  be  made  that  the  lessor 
may  enter  and  hold,  paying  for  the  buildings  and  improvements  there- 
on erected,  and  the  lessee  mortgages  to  the  lessor  such  buildings  and 
improvements,  the  mortgage  is  good,  though  not  accompanied  or  fol- 
lowed by  possession.     Luckenbach  v.  Brickenstein,  145. 

2.  Where,  by  the  terms  of  a  lease,  the  lessor  is  to  receive  as  rent  a 
share  of  the  grain  raised,  deliverable  in  the  bushel,  he  has  no  interest 
in  it  until  it  is  severed  and  delivered  to  him.  Rinehart  v.  Olwine,  157. 

3.  Qucere,  whether  the  manure  made  on  a  farm  is  the  property  of 
the  tenant.     Ibid. 

4.  A  landlord  is  not  entitled  out  of  the  sales  of  the  goods  of  the 
tenant  by  execution  during  the  term  of  one  lease,  to  rent  agreed  to  be 
paid  in  advance  on  another  lease  not  yet  commenced.     Martin's 
Appeal,  220. 

5.  If  a  landlord  to  whom  rent  is  due  takes  from  his  tenant  personal 
property  of  greater  value,  which  the  sheriff  has  levied  in  execution, 
and  appropriates  it  to  pay  a  debt  due  to  him  by  the  tenant,  he  cannot 
afterwards  receive  the  amount  of  his  rent  out  of  the  proceeds  of  the 
sheriff's  sale.     Ibid. 

6.  If,  in  a  lease  for  a  year,  no  time  be  mentioned  for  the  payment 
v.  — 74 
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of  the  rent,  it  is  by  law  payable  at  the  end  of  the  year ;  and  if  before 
that  time  the  land  be  sold  by  the  sheriff  upon  a  judgment  prior  in 
date  to  the  lease,  the  rent  will  go  to  the  purchaser,  although  the  land- 
lord may  have  assigned  it  to  a  third  person  before  the  sale.  MenougWs 
Appeal,  432. 

LAND  OFFICE. 
PATENT,  5. 

1.  An  ancient  receipt  of  the  Receiver  General  for  the  price  of  lands, 
proved  to  be  in  the  handwriting  of  his  son,  who  did  business  in  the 
office  for  his  father,  and  occasionally  signed  his  father's  name,  is  evi- 
dence.    Urket  v.  Coryett,  60. 

2.  A  certificate  under  the  seal  of  the  Land  Office,  signed  by  the 
deputy-secretary ,t  is  evidence.     Ibid. 

3.  There  is  such  an  office  in  the  State  as  the  Land  Office,  and  it  is 
known  by  that  name.     Ibid. 

LEASE. 

LANDLORD  AND  TENANT. 

LEGACY. 

DEVISE,  1,2,5,6,7. 

"  I  direct  that  the  nett  proceeds  of  my  estate  heretofore  ordered  by 
me  to  be  disposed  of,  shall  be  equally  divided  between  my  remaining 
children  share  and  share  alike,  and  at  the  times  of  their  severally 
arriving  at  the  age  of  twenty-one  years."  Ueldtobea.  vested  legacy. 
Reed  \.  Buckley,  517. 

LIEN. 

INTESTATE,  1. 

JUDGMENT,  3,  5. 

MECHANICS'  LIEN. 

The  debts  of  a  decedent  cease  to  be  a  lien  on  his  real  estate  after 
five  years,  although,  in  his  life-time,  he  made  a  voluntary  conveyance 
of  it  for  the  purpose  of  defrauding  his  creditors.  Shorman  v.  The 
Farmers'  Bank  of  Reading,  373. 

LIMITATION. 

FORBEARANCE,  1. 
INTESTATE,  1. 
UNSEATED  LAND,  7,  9. 

1.  A  stranger  without  title  cannot,  by  merely  claiming  land  and 
paying  taxes  upon  it,  without  showing  he  ever  exercised  any  acts  of 
ownership  upon  it,  oust  the  owner,  or  devest  his  title  by  limitation  of 
time.     Urket  v.  Cm-yell,  60. 

2.  Endorsements  of  payments  upon  a  bond,  in  the  handwriting  of 
the  obligee,  furnish  no  evidence  of  the  fact  of  payment  such  as  will 
avoid  the  effect  of  the  lapse  of  time,  which  raises  a  presumption  of 
payment  of  the  bond,  unless  such  endorsements  must  necessarily  have 
been  made  before  the  lapse  of  that  time  which  raises  the  presumption 
of  payment.     Cremer's  Estate,  331. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  malicious  prosecution,  the  question  of  proba- 
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ble  cause  should  be  submitted  to  the  jury,  not  upon  the  fact  of  the  guilt 
or  innocence  of  the  plaintiff,  but  upon  the  defendant's  belief  of  his  guilt 
or  innocence.  Seibert  v.  Price,  438. 

2.  In  such  action,  it  is  proper  to  send  out  with  the  jury  the  informa- 
tion made  by  the  defendant,  upon  which  the  plaintiff  was  arrested. 
Ibid. 

MANDAMUS. 

ATTORNEY  AT  LAW,  1. 

There  is  no  other  remedy  for  the  recovery  of  a  salary  fixed  by  law 
and  payable  by  the  State  Treasurer,  than  by  writ  of  mandamus. 
Commonwealth  v.  Mann,  403. 

MANURE. 

LANDLORD  AND  TENANT,  3. 

MASTER  AND  SERVANT. 

A  child  is  not  entitled  to  recover  wages  for  services  rendered, 
from  the  estate  of  his  deceased  parent,  unless  upon  clear  and  unequi- 
vocal proof,  leaving  no  doubt  that  the  relation  between  the  parties  was 
not  the  ordinary  one  of  parent  and  child,  but  of  master  and  servant. 
Candor's  Appeal,  513. 

MECHANIC'S  LIEN. 

PAYMENT  WITH  LEAVE,  1,  2. 

1.  The  court  may  strike  from  the  record  an  irregular  mechanic's 
claim,  on  petition  and  answer  or  demurrer.  Lehman  v.  Thomas,  262. 

2.  A  claim  by  a  material  man  recited  that  it  was  "  filed  within  six 
months,  according  to  Act  of  Assembly,"  &c.     Held,  that  the  time  of 
furnishing  the  materials  was  too  loosely  stated.     Ibid. 

3.  One  who  by  special  contract  undertakes  to  furnish  all  the  male- 
rials  and  erect  a  house  or  other  building  for  a  certain  sum,  cannot 
recover  a  balance  due  to  him  upon  the  completion  of  the  work  by  filing 
his  claim  therefor  under  the  provisions  of  the  mechanic's  lien  law. 
Hoatz  v.  Patterson,  537. 

MINISTER. 

TAX,  1.  » 

MONEY  PAID. 

ASSUMPSIT,  1. 

MORTGAGE. 

ASSIGNMENT,  3. 

BOND,  1,  2. 

VENDOR  AND  VENDEE,  3. 

LANDLORD,  &c.  1. 

A  recorder  of  deeds  and  mortgages,  giving  a  certificate  that  he  has 
searched  and  could  find  no  mortgage,  and  charging  and  receiving  the 
fee  allowed  by  law,  is  liable  on  his  bond,  if  it  afterwards  appear  there 
was  then  a  mortgage  on  record  by  which  the  party  obtaining  the 
search  is  prejudiced.  M'Caraher  v.  The  Commonwealth,  21. 

NEWSPAPER. 

VENDOR,  &c.  17. 
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NONSUIT. 

ARBITRATION,  &c.  2. 

NOTICE. 

BOND,  2. 
PARTNER,  7. 
PATENT,  5. 
PLEADING,  1,  2,  3. 
SHERIFF'S  RECOGNIZANCE,  1. 

1.  Vague  information  by  one  not  interested  in  the  land,  is  not  notice 
to  a  purchaser  that  another  claim  exists.     Miller  v.  Cresson,  284. 

2.  The  possession  of  land  is  notice  of  every  title  under  which  the 
occupant  claims  it,  unless  he  has  put  on  record  a  title  inconsistent  with 
his  possession.     M'CuUoch  v.  Cawher,  427. 

OFFICIAL  BOND. 
MORTGAGE,  1. 
PROTHONOTARY, 1. 
SURETY,  1. 

1.  Though  the  penalty  of  an  official  bond  exceeds  that  directed  by 
Act  of  Assembly,  it  is  bad  only  for  the  surplus ;  and  judgment  may 
be  rendered  on  such  bond  for  the  penalty  directed  by  the  Act,  and 
damages  assessed  for  the  party  aggrieved  within  that  sum.     M'Ca- 
raher  v.  The  Commonwealt/i,  21. 

2.  The  74th  section  of  the  Act  of  15th  April  1834  does  not  apply 
to  the  official  bond  of  a  sheriff  executed  before  its  passage.     Such 
bond  must  be  sued  according  to  the  provisions  of  the  Act  of  28th 
March  1803.     Miller  v.  The  Conmanwecdih,  488. 

ORPHANS'  COURT. 

PRINCIPAL  AND  AGENT,  5. 

PARENT  AND  CHILD. 

MASTER  AND  SERVANT,  1. 

PAROL  CONTRACT. 

PRINCIPAL  AND  AGENT,  7,  8. 

PARTNER. 

EVIDENCE,  10. 

1.  The  death  of  one  partner  does  not  discharge  the  firm  from  sub- 
sisting contracts  with  an  agent  of  the  firm  for  a  period  of  time  not  then 
expired ;  and  if  he  be  dismissed  without  cause  before  the  death  of  the 
partner,  the  survivors  are  liable  for  his  wages  during  the  period  con- 
tracted for.     Fereira  v.  Sayres,  210. 

2.  Qutere,  whether  the  old  firm  would  be  liable  for  services  rendered 
in  pursuance  of  the  contract  to  a  new  firm  which  succeeded  it.     Ibid. 

3.  A  partnership,  though  dissolved,  may  be  considered  as  subsisting 
for  many  purposes.     Ibid. 

4.  All  the  members  of  a  firm  are  liable  for  goods  sold  to  either  for 
the  use  of  the  firm,  although  the  existence  of  the  partnership  were  not 
known  to  the  vendor.     So  also  would  they  be  liable  if  they  induced 
the  vendor  to  believe  a  partnership  existed,  and  he  sold  the  goods  on 
the  faith  of  their  assertions,  although  in  fact  there  was  no  such  part- 
nership.    But  a  direction  to  the  vendor  by  one,  to  charge  the  goods 


INDEX.  589 

PARTNER. 

either  to  him  or  another  at  his  option,  does  not  amount  to  an  assertion 
of  partnership  such  as  will  charge  them  jointly.  Given  v.  Albert,  333. 

5.  Upon  the  death  of  a  joint  defendant,  the  cause  must  be  tried 
against  the  survivor ;  there  can  be  no  joinder  of  the  personal  repre- 
sentatives of  the  deceased  and  the  survivor.     Ibid. 

6.  A  bill  in  chancery,  or  an  action  of  account  render,  is  the  only 
remedy  by  which  one  partner  can  recover  the  amount  due  to  him  by 
the  firm  ;  but  there  can  be  no  recovery  in  any  form  of  action  in  which 
one  of  the  firm  is  both  plaintiff  and  defendant.     M^Fadden  v.  Hunt, 
468. 

7.  A  sale  of  goods  on  credit  to  one  partner,  in  the  course  of  the 
business  of  the  partnership,  is  a  sale  to  the  firm,  unless  it  be  made 
contrary  to  an  express  notice  by  the  other  partner  not  to  trust  the  firm 
on  his  account ;  in  which  case,  he  alone  will  be  liable  who  made  the 
purchase,  and  an  action  to  recover  the  price  cannot  be  maintained 
against  the  firm.     Feigky  v.  Sponeberger,  564. 

PATENT. 

1.  A  patent  enures  to  the  benefit  of  him  who  has  the  title,  though 
issued  to  another.     Urket  v.  Coryett,  60. 

2.  If  a  man  wrongfully  obtain  a  patent  for  land,  and  pay  the  taxes, 
the  real  owner  may  recover  it  from  him  without  reimbursing  to  him 
the  costs  of  patenting  and  the  taxes.     Ibid. 

3.  Caveat  by  E.  against  patent  to  W.  &  D.,  afterwards  withdrawn 
as  to  W.,  does  not  withdraw  or  concede  anything  as  to  D. ;  especially 
if  D.,  two  years  afterwards,  enters  a  caveat  against  E.'s  title,  under  a 
claim  of  an  opposite  title.     Ibid . 

4.  If  land  be  vacant  when  a  return  of  survey  is  accepted  at  the 
Land  Office,  and  patent  granted,  and  no  intervening  title  exists  in  a 
third  person,  one  whose  claim  from  the  Commonwealth  originates 
after  the  patent  cannot  dispute  the  right  of  the  patentee  on  the  ground 
that  the  survey  and  return  were  unduly  accepted.  Battiot  v.  Sauman, 
150. 

5.  The  patent  merges  irregularities  in  former  proceedings,  and  is 
notice  to  a  subsequent  claimant  that  the  land  is  not  vacant.     Ibid. 

PAYMENT. 

APPROPRIATION. 

PAYMENT  WITH  LEAVE. 
PLEADING,  1,  3. 

1.  Generally  speaking,  the  plea  of  payment  admits  the  cause  of 
action,  and  supersedes  the  production  of  proof  of  it.    Gilinger  v.  Kulp, 
264. 

2.  The  only  exception  is  in  the  case  of  a  bond  of  which  profert  has 
been  made  and  oyer  demanded,  which  must  be  produced  to  show  there 
is  no  variance.     Ibid. 

PENITENTIARY. 

EASTERN  PENITENTIARY. 

PLEADING. 

BILLS  OP  EXCHANGE,  &c.,  10. 
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INSOLVENT,  3. 

1.  On  the  plea  of  payment  to  let  in  a  set-off,  or  of  payment  with 
leave  to  introduce  an  equitable  defence,  there  must  be  notice  of  parti- 
culars under  the  rules  of  court.     Erwin  v.  Leibert,  103. 

2.  Such  notice  is  requisite  whenever  anything  but  direct  payment 
is  meant  to  be  proved.     Ibid. 

3.  The  deposite  of  notice  in  the  prothonotary's  office  is  not  a  com- 
pliance with  a  rule  requiring  it  to  be  given  to  the  party ;  nor  a  refer- 
ence in  the  plea  of  payment  with  leave  to  the  affidavit  of  defence 
filed.    Ibid. 

4.  If  a  cause  of  action  be  defectively  stated,  the  defendant  must 
demur  to  it ;  the  error  is  cured  by  going  to  trial  upon  the  merits. 
Sedam  v.  Shaffer,  529. 

POOR. 

1.  A  justice  of  the  peace  is  incompetent  to  grant  an  order  for  the 
removal  of  a  pauper  from  his  own  township  to  another.    M'Veytown 
v.  Union  Township,  434. 

2.  The  overseers  of  a  township  are  bound  to  maintain  every  poor 
person  within  their  district,  not  having  a  settlement  therein,  who  shall 
apply  to  them  for  relief,  until  he  can  be  removed  to  the  place  of  his 
last  settlement ;  and  if  in  an  attempt  to  remove  him  to  the  place  of  his 
last  settlement,  they  leave  him  on  the  way  in  a  township  not  legally 
chargeable  with  him,  he  may  be  returned  to  them  by  an  order  of 
removal.     Ketty  Township  v.  Union  Township,  535. 

POSSESSION. 

NOTICE,  2. 

PRESUMPTION. 

There  is  no  presumption  that  a  party  who  died  under  21  died  with- 
out issue.     Clark  v.  Trinity  Church,  266. 

PRESUMPTION  OF  PAYMENT. 

LIMITATION,  2. 
1  UNSEATED  LAND,  7. 

PRINCIPAL  AND  ACCESSARY. 
JOINDER,  1. 

PRINCIPAL  AND  AGENT. 

1.  On  sales  made  by  a  factor,  the  principal  may  recover  the  price 
due  by  the  vendee,  subject  to  the  equities  which  the  vendee  has  ac- 
quired by  dealing  with  the  agent  as  principal,  or  which  the  agent  may 
have  acquired  from  the  course  of  dealing  between  him  and  the  vendee. 
Merrick's  Estate,  9. 

2.  But  this  rule  does  not  apply  to  a  sale  made  by  a  factor  here, 
for  a  principal  in  a  foreign  country,  where  exclusive  credit  is  given 
to  and  by  such  factor ;  nor  can  a  suit  be  sustained  by  the  principal, 
except  through  and  by  the  factor ;  and  on  the  bankruptcy  of  both 
principal  and  factor,  the  assignee  of  the  latter  is  entitled  to  the  price 
of  the  goods  sold.     Ibid. 

3.  It  seems,  that  where  such  factor  is  insolvent,  a  court  of  equity 
might  compel  payment  of  the  debt  to  the  principal,  in  a  proper  case. 
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4.  But  such  case  does  not  exist  where  the  principal  has  sued  the 
factor  for  the  value  of  the  goods,  and  obtained  an  award  of  arbitra- 
tors for  his  claim,  and  prosecuted  him  to  bankruptcy  for  the  debt,  and 
became  himself  assignee  of  the  bankrupt,  and  no  account  appears  of 
the  assets  received.     Ibid. 

5.  If  funds  are  due  to  an  agent,  and  on  his  death  they  come  into 
the  hands  of  his  administrators  separate  and  distinct  from  the  assets 
of  his  estate,  and  are  claimed  by  an  assignee  in  bankruptcy ;  queere, 
whether  the  Orphans'  Court  has  jurisdiction  to  compel  their  payment 
by  the  administrator,  or  the  claimant  must  sue  at  common  law  ?   Ibid. 

6.  On  the  hiring  of  an  agent  for  a  year,  the  principal  is  liable  to 
him  for  the  wages  of  the  year,  if  he  dismiss  the  agent  before  its  termi- 
nation.    Fereira  v.  Sayres,  210. 

7.  In  an  action  of  trespass  quare  clausum  fregit,  the  defendant 
cannot  justify,  by  proof  of  a  parol  authority  derived  from  an  agent  of 
the  plaintiff,  unless  he  can  also  show  that  the  power  of  the  agent  ex- 
tended to  the  granting  of  such  authority.    One  who  contracts  with  an 
agent,  must  look  to  his  power.     Baring  v.  Peirce,  548. 

8.  An  agent  constituted  for  the  purpose  of  procuring  the  settlement 
and  sale  of  lands,  and  who  by  his  written  authority  is  specially  in- 
structed to  enter  into  written  contracts  for  that  purpose,  has  no  power 
to  enter  into  any  parol  agreement  for  the  sale  or  settlement  of  the 
lands :  and  such  parol  agreement  will  furnish  no  defence  to  an  action 
of  trespass  quare  clausum  fregit  by  the  owner  of  the  land.     Ibid. 

PRIVILEGE. 

CANAL,  1. 

PROBATE. 

DEED,  2. 

PROFERT. 

CORPORATION,  2. 

PROTHONOTARY. 

Money,  for  the  amount  of  which  a  judgment  was  recovered  by  a 
proceeding  in  court,  being  claimed  by  different  persons,  the  defendant, 
without  any  rule  or  order  of  court,  paid  it  to  the  Prothonotary,  to  be 
disposed  of  by  the  court.  Held,  that  such  payment  was  to  the  officer 
in  his  official  capacity,  and  the  sureties  in  his  official  bond  were  liable 
for  the  faithful  application  of  it.  DeckerCs  Appeal,  342. 

RAIL-ROAD. 

TOLLS,  1. 

RAPE. 

INDICTMENT,  2. 

RECOGNIZANCE. 
APPEAL,  1. 
OFFICIAL  BOND,  2. 
SHERIFF'S  RECOGNIZANCE. 

RECORD. 

INSOLVENT,  3. 
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RECORDER  OF  DEEDS. 
MORTGAGE,  1. 
SURETY,  1. 

RECORDING  ACT. 
DEED,  1. 

RELATION. 

BOND,  5. 

RELEASE. 

AGREEMENT,  3. 
WITNESS,  9. 

The  release  of  a  specialty  debt  by  simple  contract  and  without 
consideration,  is  void.     Miller  v.  Hemler,  486. 

REPLEVIN. 

1.  In  trover  to  recover  the  value  of  certain  rails,  an  award  of  arbi- 
trators in  a  replevin  brought  by  the  same  plaintiff  against  the  same 
defendant  for  the  same  rails,  finding  for  the  plaintiff  a  portion  of  the 
rails  described  as  lying  on  the  ground,  is  a  bar  to  the  recovery  of 
damages  for  the  rest,  although  the  plaintiff  prove  that  the  defendant 
took  the  rest  of  the  rails  at  the  same  time  and  built  them  up  into 
a  fence,  and  forbade  the  sheriff  from  taking  them  on  the  writ  of  reple- 
vin as  being  real  estate,  and  gave  security  in  a  replevin  bond  for  the 
whole,  and  the  arbitrators  found  damages  for  the  plaintiff  for  the  rails 
lying  on  the  ground  only.     Bower  v.  Tollman,  556. 

2.  The  plaintiff  may  recover  in  replevin  where  the  sheriff  is  pre- 
vented by  the  conduct  of  the  defendant  from  replevying  the  property 
mentioned  in  the  writ,  and  delivering  it  to  the  plaintiff.     Ibid. 

3.  Replevin  is  not,  in  Pennsylvania,  altogether  a  proceeding  in  rem, 
but  against  the  defendant  in  the  writ  personally,  with  a  summons  to 
appear.     Ibid. 

REVIEW. 

ROADS,  &c.  3,  4,  5,  6,  7,  8. 

ROADS  AND  HIGHWAY. 

1.  A  dedication  of  property  as  a  highway  need  not  always  be  ple- 
nary ;  it  may  be  partial  where  the  circumstances  distinctly  show  it  was 
so  intended.     Gowen  v.  T/ie  Philadelphia  Exchange  Co.,  141. 

2.  A  space  left  open  in  private  property  bordering  on  the  highway 
for  the  accommodation,  not  of  the  public,  but  of  the  owner,  is  not 
thereby  dedicated  to  public  use,  but  may  be  resumed  at  pleasure.  Ibid. 

3.  The  Quarter  Sessions  has  no  authority  to  grant  a  review  to 
widen,  straighten  and  fix  the  limits  of  a  road  already  laid  out  and  used 
for  many  years.     Its  power  is  only  to  lay  out,  to  vacate  and  alter  or 
change  an  established  route.     Church  Road,  200. 

4.  The  petition  for  a  review  of  a  road  must  state  specifically  the 
object ;  and  that  must  appear  to  be  clearly  within  the  purview  of  the 
Act  giving  the  court  jurisdiction,  otherwise  the  proceedings  are  irre- 
gular.    Ibid. 

5.  A  re-review  of  a  road  can  only  be  ordered  on  a  petition  pre- 
sented to  the  court  for  that  purpose,  as  the  expenses  of  re-reviews  must 
be  borne  by  the  petitioners.     Hellertown  Road,  202. 
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6.  The  objection  that  a  re-review  was  granted  whilst  previous  pro- 
ceedings were  pending  and  undetermined,  should  be  taken  into  the 
court  below ;  if  omitted  there,  it  cannot  be  taken  on  a  certiorari  to  the 
Supreme  Court.     Ibid. 

7.  A  re-review  need  only  be  or  the  ground  between  two  certain 
points  ;.  it  need  not  be  of  the  whole  route  before  reviewed.     Ibid. 

8.  Reviewers  are  restricted  to  the  space  between  certain  points ; 
and  it  is  error  to  begin  the  road  at  a  different  point.     Ibid. 

RULES  OF  COURT. 

DISTRICT  COURT,  1. 

• 

SALARIES. 

CONSTITUTIONAL  LAW,  1. 
MANDAMUS,  1. 

SEQUESTRATOR. 
TOLLS,  1. 

SET-OFF. 

BILLS  OP  EXCHANGE,  10. 

1.  A  father  being  surety  for  his  son,  died  intestate  leaving  real 
estate,  which  was  sold  by  his  administrators  for  the  payment  of  debts  ; 
upon  a  question  of  distribution  of  the  balance  after  payment  of  debts, 
it  was  held  that  a  judgment  creditor  of  the  son  was  not  entitled  to  any 
part  of  the  fund  by  reason  of  his  lien  on  the  land ;  the  liability  of  the 
intestate  for  his  son  being  greater  than  his  distributive  share.     Mani- 
fold's Estate,  340. 

2.  One  sued  before  a  justice  of  the  peace  must  set-off  any  claim  not 
exceeding  $100,  which  he  may  have  against  the  plaintiff,  or  be  for- 
ever barred  from  its  recovery  elsewhere.     Herring  v.  Adams,  459. 

3.  A  set-off  is  in  the  nature  of  a  cross-action,  and  may  be  with- 
drawn, in  analogy  to  suffering  a  nonsuit,  where  the  evidence  is  found 
to  be  too  weak  to  support  it ;  but,  like  a  nonsuit,  the  withdrawal  of  it 
ought  to  be  explicit.     Muirkead  v.  Kirkpatrick,  506. 

SETTLEMENT. 

1 .  If  a  settler  acquires  a  right  to  400  acres  by  improvement,  and 
afterwards  sells  180  acres  part  thereof  by  courses  and  distances  and 
boundaries,  such  conveyance  does  not  devest  his  title  to  the  remainder 
of  the  tract,  nor  does  it  thereby  become  vacant,  so  as  to  be  liable  to 
be  taken  up  on  a  warrant  to  a  third  person.     Miller  v.  Cresson,  284. 

2.  A  settler  may  circumscribe  his  boundaries ;  and  when  he  does 
so  in  good  faith,  the  residue  becomes  vacant  land ;  but  his  vendee  of 
part  cannot,  by  circumscribing  that  part,  deprive  the  settler  of  his 
right  to  the  remainder.     Ibid. 

3.  If  a  settler  entitled  to  400  acres  gives  to  one  who  is  purchasing 
180  acres  thereof  from  a  third  person,  a  written  declaration  that  he 
had  no  right  to  the  improvement,  though  such  declaration  may  be  an 
estoppel  as  to  the  180  acres,  yet  it  cannot  be  used  as  such  by  one 
claiming  the  remaining  220  acres  without  any  consideration  paid  to 
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SETTLEMENT. 

the  settler,  or  evidence  that  a  purchaser  was  deceived  by  it,  so  as  to 
purchase  or  expend  his  money  on  the  faith  of  it.     Ibid. 

SHERIFF. 

ESCAPE,  1.  • 

OFFICIAL  BOND,  2. 

SHERIFFS  RECOGNIZANCE. 

1.  The  sheriff's  recognizance  of  record  is  notice  to  the  whole  world, 
and  no  special  notice  need  be  given  of  its  lien  to  a  terre-tenant.  Miller 
v.  Commonwealth,  488. 

2.  The  purchaser  from  the  sheriff  of  land  bound  by  the  sheriff's 
recognizance  is  not  to  be  considered  as  a  surety ;  but  stands  in  the 
same  situation  as  to  the  lien  with  his  vendor.     Ibid. 

SHERIFF'S  RETURN. 

The  sheriff's  return  of  service  of  the  writ  is  conclusive ;  if  defective 
on  its  face,  the  defendant  should  rule  the  sheriff  to  amend  it,  and  can- 
not take  the  objection  on  the  trial.  Zion  Church  v.  St.  Peter's  Church, 
215. 

SHERIFFS  SALE. 

LANDLORD  AND  TENANT,  4,  5,  6. 

SLANDER. 

1.  It  is  incompetent  to  a  defendant  in  an  action  of  slander  to  give 
evidence,  in  mitigation  of  damages,  of  facts  and  circumstances  which 
induced  him  to  suppose  the  charge  true  at  the  time  it  was  made,  if 
such  facts  and  circumstances  tend  to  prove  the  charge,  or  form  a  link 
in  the  chain  of  circumstances  to  establish  a  justification,  even  though 
he  expressly  disavows  a  justification.     Petrie  v.  Rose,  364. 

2.  In  an  action  of  slander  against  a  husband  and  wife  for  words 
spoken  by  the  wife,  it  is  not  competent  for  the  defendant  to  prove  that 
circumstances  relating  to  the  plaintiff's  conduct  were  communicated 
to  the  husband  before  the  slanderous  words  were  uttered.     Ibid. 

3.  When,  in  an  action  of  slander,  the  defendant's  evidence  casts  an 
imputation  on  the  character  of  the  plaintiff  for  honesty,  it  may  be 
rebutted  by  testimony  as  to  his  general  good  character.     Ibid. 

STATUTE. 

BOROUGH,  3. 

SUBSTITUTION. 

One  who  becomes  surety  of  a  defendant  in  a  judgment  to  entitle 
him  to  a  stay  of  execution,  and  by  reason  of  such  liability  afterwards 
pays  the  judgment,  is  not  entitled  to  be  substituted  as  plaintiff,  and 
have  priority  to  subsequent  judgment  creditors.  Armstrong's  Appeal, 
352. 

SUMMONS  AND  SERVICE. 
ACTION,  1. 
APPEARANCE,  1. 
CORPORATION,  4. 
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SURETY. 

SHERIFF'S  RECOGNIZANCE,  2. 
SUBSTITUTION,  1. 

The  sureties  are  liable  on  the  bond  for  all  that  the  principal  is. 
M'Caraher  v.  The  Commonwealth,  21. 

TAXES. 

CONSTITUTIONAL  LAW,  1. 
EVIDENCE,  6. 
LIMITATION,  1. 
PATENT,  2. 
UNSEATED  LANDS. 

The  salaries  of  ministers  of  incorporated  congregations  and  teachers 
•  in  the  common  schools  are  not  taxable  under  the  Act  of  30th  April 
1841,  or  that  of  llth  June  1840.     Commonwealth  v.  Cuyler,  275. 

TEACHER. 

TAXES,  1. 

TENANT  IN  COMMON. 
CANAL,  1. 

TERRE-TENANT. 
JUDGMENT,  8. 

TITLE. 

EJECTMENT,  1. 
VENDOR,  &c.  15. 

TOLLS. 

1.  Tolls  received  on  a  railroad  after  a  judgment  rendered  against 
the  company  and  after  the  appointment  of  a  sequestrator,  are  not 
bound  by  such  judgment  so  as  to  give  it  a  preference  of  payment  out 
of  them.     Leedom  v.  Plymouth  Rail-Road,  265. 

2.  The  canal  commissioners  have  power  so  to  regulate  the  tolls 
and  discriminate  between  the  different  modes  of  transporting  goods 
and  passengers  as  will  best  promote  the  interest  of  the  State.     Com- 
monwealth v.  Canal  Commissioners,  388. 

TOWNSHIP. 

An  action  on  the  case  will  lie  against  a  township  to  recover  dam- 
ages for  an  injury  sustained  by  reason  of  the  negligence  of  the  super- 
visors to  keep  the  road  in  repair.  Dean  v.  New  Milford  Township, 
545. 

TRESPASS. 

PRINCIPAL  AND  AGENT,  7,  8. 

1.  A  plaintiff  in  an  action  of  trespass  is  not  entitled  to  recover 
damages  for  an  injury  done  to  him  which  was  the  consequence  of  his 
own  negligence  as  well  as  that  of  the  defendant.     Wynn  v.  AUard, 
524. 

2.  In  an  action  of  trespass  for  an  injury  done  to  the  plaintiff  by 
running  against  him  with  a  sleigh  and  horses,  it  is  competent  for  him 
to  prove  that  the  defendant  was  intoxicated.    Ibid. 
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TRUST  AND  TRUSTEE. 

ARTICLES  OF  AGREEMENT,  4. 
ATTORNEY  AT  LAW,  2. 
CONTRACT,  6. 
DEVISE,  5,  8. 

UNSEATED  LAND. 

1.  A  return  of  unseated  lands  to  the  County  Commissioners  for 
taxation  is  not  evidence  to  show  title  in  the  party  making  such  return. 
Urket  v.  Coryell,  60. 

2.  The  doctrine  in  Foust  v.  Ross,  (1  Watts  <$•  Serg.  506),  explain- 
ed and  applied  to  the  case  of  a  title  under  a  sale  for  taxes.    Bunting 
v.  Young,  188. 

3.  The  improvement  and  occupation  of  part  of  a  tract  of  land -by 
the  owner  of  an  adjoining  survey  which  interferes  with  it,  will  not 
exempt  the  residue  of  the  tract  from  assessment  and  sale  for  taxes  as 
unseated  land.     Forster  v.  M'Divit,  359. 

4.  If  interfering  tracts  of  unseated  land  be  severally  assessed  with 
taxes  and  sold  by  the  treasurer,  the  respective  titles  of  the  purchasers 
will  be  governed  by  the  superiority  of  the  original  title.     Hunter  v. 
Albright,  423. 

5.  If  the  commissioners  of  the  county  become  the  purchaser  of  an 
unseated  tract  of  land,  which  in  its  original  location  and  survey  inter- 
feres with  another  warrant  and  survey,  and  they  afterwards  assess  a 
tax  upon  this  other  tract  of  land  and  issue  a  warrant  to  the  treasurer 
to  sell  it,  such  sale  will  confer  a  good  title  upon  the  purchaser,  to  the 
whole  tract  as  originally  surveyed.     Ibid. 

6.  If  unseated  land  be  encumbered  by  the  lien  of  a  judgment,  and 
the  debtor  suffer  it.  to  be  sold  at  treasurer's  sale  and  purchased  for 
his  use,  such  sale  confers  no  title  upon  the  purchaser,  and  it  may  be 
recovered  from  him  by  a  purchaser  at  sheriff's  sale  under  the  judg- 
ment, without  refunding  to  him  the  purchase  money  paid  by  him  to 
the  treasurer.     Woodburn  v.  Farmer's  Bank,  447. 

7.  A  presumption  of  payment  from  lapse  of  time  arises  against  the 
claim  for  taxes  assessed  upon  unseated  lands.     Ibid. 

8.  If  one  enter  upon  and  take  possession  of  part  of  a  tract  of  un- 
seated land,  with  or  without  title,  and  designate  his  claim  by  marks 
on  the  ground,  such  part  of  the  tract  thus  claimed  and  occupied  there- 
by becomes  seated,  and  the  residue  of  it  still  remains  unseated  and 
liable  to  be  sold  as  such  for  the  payment  of  taxes.     Mitchell  v.  Brat- 
ton,  451. 

9.  The  Act  of  1815  on  the  subject  of  the  sale  of  unseated  lands 
does  not  repeal  the  3d  section  of  the  Act  of  1804 :  so  that  a  purchaser 
at  treasurer's  sale  who  enters  into  the  actual  possession  of  the  land 
and  continues  it  for  five  years,  making  improvements,  cannot  be  dis- 
turbed by  the  former  owner  or  any  one  claiming  under  him.  Bayard 
v.  Inglis,  465. 

10.  Two  tracts  of  unseated  land  having  been  assessed  in  the  name 
of  the  same  owner,  but  for  different  amounts  of  tax,  the  one  upon 
which  .the  greater  amount  was  assessed,  was  sold  by  the  treasurer  for 
the  lesser  amount,  and  the  surplus  bond  regulated  accordingly:  Held 
that  this  was  an  irregularity  which  did  not  vitiate  the  purchaser's  title. 
Ibid. 
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11.  The  fact,  that  the  purchaser  of  unseated  land  did  not  give  a 
bond  for  the  surplus  at  the  time  of  the  sale  and  execution  of  the  deed 
to  him,  does  not  vitiate  the  title,  if  it  appear  that  the  bond  was  executed 
and  delivered  to  the  treasurer  during  the  two  years  while  the  title 
remained  inchoate  and  subject  to  redemption :  nor  does  it  affect  the 
title  that  the  bond  was  not  filed  in  the  prothonotary's  office.     Ibid, 

12.  In  an  ejectment  for  unseated  land  sold  by,  the  treasurer  for 
taxes,  where  the  defendant  claims  to  recover  for  improvements,  the 
jury  cannot  take  into  the  account  the  mesne  profits  of  the  land,  unless 
they  be  claimed  in  the  plaintiff's  declaration :  and  this  is  the  proper 
practice  in  all  such  cases.     Ibid. 

13.  Respecting  the  sale  of  and  the  payment  of  taxes  assessed  upon 
unseated  lands,  the  county  treasurer,  as  well  as  the  owner  of  the 
lands,  has  duties  to  perform ;  and  if  the  taxes  be  not  paid  and  the 
land  be  sold  in  consequence  of  the  neglect  of  the  one  or  the  other,  it 
must  be  referred  to  the  jury  to  determine  to  which  the  neglect  is  attri- 
butable.    Baird  v.  Cahoon,  540. 

USAGE. 

INSURANCE,  1. 

VENDOR  AND  VENDEE. 
CONSIDERATION,  1. 
PARTNER,  4. 

1.  One  who  purchases  expressly  subject  to  an  encumbrance,  makes 
the  debt  due  on  the  encumbrance  his  own  debt  as  between  him  and 
the  vendor.     Blank  v.  German,  36. 

2.  But  that  is  not  the  case  where  there  is  no  promise  to  pay  the 
encumbrance,  nor  anything  in  the  nature  and  circumstances  of  the 
transaction  to  imply  it ;  but  merely  a  transfer  of  encumbered  property 
to  creditors  in  consideration  of  their  agreeing  to  release  their  debts. 
Ibid. 

3.  Therefore,  where  the  plaintiff,  being  indebted  to  several  persons, 
proposed  to  convey  to  them  his  house  and  lot  subject  to  a  mortgage 
to  a  third  person  not  party  to  the  arrangement,  in  consideration  of 
receiving  from  them  a  release  of  their  debts,  and  the  defendants  agreed 
at  the  foot  of  a  consolidated  statement  of  his  liabilities,  to  release  their 
claims  and  take  a  conveyance  to  two  of  them  "  for  the  use  of  the  above 
debt,"  and  he  conveyed  accordingly,  held  to  be  not  a  sale,  but  an  ordi- 
nary assignment  to  trustees  for  the  use  of  creditors,  the  plaintiff  having 
still  a  resulting  interest  in  the  surplus ;  and  that  the  defendants  were 
not  liable  to  refund  to  him  the  amount  he  had  been  obliged  to  pay  on 
account  of  the  encumbrance.     Ibid. 

4.  In  an  action  on  a  bond  for  the  purchase  money  of  land  conveyed 
by  the  plaintiff  to  the  defendant,  the  defendant  may  give  evidence  to 
show  that  the  plaintiff  had  no  title  to  the  land  conveyed,  unless  the 
vendee  was  to  take  the  title  such  as  it  was.  Ludwick  v.  Huntzinger, 
51. 

5.  To  rebut  the  presumption  arising  from  acceptance  of  a  deed  and 
giving  bond,  the  defendant  must  in  such  suit  show  the  title  positively 
bad  by  proving  a  superior  and  indisputable  title  in  another  person 
asserting  such  title.     Ibid. 
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6.  But  where  the  action  is  merely  on  a  contract  of  purchase,  it  is 
sufficient  for  the  defendant  to  show  the  title  doubtful,  unless  he  has 
agreed  to  take  such  title.     Ibid. 

7.  Where  a  party  to  the  suit  advised  another  to  buy  the  land  in 
dispute,  engaging,  if  he  did  not  like  the  title,  to  take  it  off  his  hands, 
which  eventually  took  place,  evidence  by  the  first  of  these  that  be- 
tween the  vendor  and  him  the  risk  was  with  him,  and  that  the  bond 
for  the  purchase  money  was  still  outstanding,  is  immaterial  and  in- 
admissible.    Urket  v.  Coryell,  60. 

8.  The  value  of  the  article  at  or  about  the  time  it  is  to  be  delivered 
is  the  measure  of  damages  in  a  suit  by  the  vendee  against  the  vendor 
for  a  breach  of  a  contract  of  sale  and  delivery  of  personal  chattels. 
Smethurst  v.  Wookton,  106. 

9.  And  the  rule  is  not  different  though  the  purchase  money  has 
been  advanced  by  the  vendee,  where  the  suit  is  on  the  contract  itself 
and  not  grounded  on  a  rescision  of  the  contract.     Ibid. 

10.  In  the  latter  case  the  plaintiff  may  recover  back  the  purchase 
money  advanced,  in  a  count  for  money  had  and  received.     Ibid. 

1 1 .  But  if  the  vendee  elects  to  rescind  the  contract,  his  resort  on 
the  guaranty  given  by  the  vendor  is  gone ;  and  therefore  a  suit  against 
the  guarantor  must  necessarily  be  founded  on  the  affirmance  of  the 
contract  of  sale.     Ibid. 

12.  Where  goods  are  sold  on  credit,  the  vendee  to  give  his  note, 
which  he  refuses  to  do  after  the  goods  are  delivered  to  him,  an  action 
may  be  maintained  for  a  breach  of  the  contract  before  the  expiration 
of  the  credit,  in  which  the  measure  of  damages  is  the  price  of  the 
goods.     Rinehart  v.  Olwine,  157. 

13.  It  seems  a  recovery  in  such  action  would  be  pleadable  in  bar  to 
an  action  brought  to  recover  the  price  of  the  goods.     Ibid. 

14.  Where  goods  are  sold  on  credit,  the  vendee  to  give  his  note,  a 
delivery  of  part  of  the  goods,  without  a  demand  of  the  note,  is  not  a 
waiver  of  the  vendor's  right  to  demand  it,  where  he  acted  in  good 
faith,  and  fully  complied  with  the  contract.     Ibid. 

15.  A  vendee  will  not  be  compelled  to  accept  a  doubtful  title ;  and 
the  vendor  cannot,  therefore,  recover  in  an  action  for  the  purchase 
money,  when  his  title  depends  upon  an  Act  of  the  Legislature,  which 
authorizes  him  to  sell  and  convey  the  estate  in  fee-simple,  in  which, 
before  the  passage  of  the  Act,  he  had  but  a  life  estate.    Bumberger  v. 
Clippinger,  311. 

16.  A  misrepresentation  by  a  vendor  of  an  occult  quality  in  land, 
although  it  may  be  made  in  ignorance  of  the  truth,  and  although  the 
vendee  agrees  to  run  the  risk  of  this,  is,  in  an  action  to  recover  specific 
performance  of  the  contract  of  sale,  a  decisive  objection  to  the  plain- 
tiff's recovery.     Fisher  v.  WorraU,  478. 

17.  In  a  contract  for  the  sale  of  a  press,  type  and  stock,  the  vendor 
agreed  and  undertook  to  procure  for  the  vendee  four  hundred  respon- 
sible subscribers  for  the  paper  to  be  issued  from  the  press.  Held,  that 
these  were  not  to  be  in  addition  to  those  on  the  subscription-list  which 
passed  as  an  accessory  of  the  establishment ;  nor  exclusive  of  such 
subscribers  as  the  vendee  might  himself  procure.     Wilson  v.  Davis, 
521. 
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18.  Upon  a  contract  of  sale  reserving  to  the  vendee  the  right  to 
rescind  within  a  given  time  and  be  relieved  from  the  purchase  money, 
after  the  time  has  elapsed  the  sale  has  become  absolute,  and  the  ven- 
dee liable  for  the  purchase  money :  and  it  is  error  to  submit  to  the 
jury  whether  the  sale  was  rescinded  by  the  parties  after  the  time  had 
elapsed,  when  there  was  no  evidence  of  the  fact.  Ibid. 

VERDICT. 

JURY,  1. 

VOTER. 

EVIDENCE,  7 

WAGES. 

MASTER  AND  SERVANT,  1. 

WARRANT  AND  SURVEY. 
EVIDENCE,  1. 

1.  Surveys  are  presumed  to  be  made  for  him  who  is  the  owner  of 
the  warrants  at  the  time,  though  there  be  no  evidence  that  they  were 
made  for  him ;  and  they  are  his,  though  made  at  the  instance  and  for 
the  benefit  of  another,  who  had  no  right  to  the  warrants.     Urket  v. 
Coryell,  60. 

2.  Where  warrants  were  obtained  from  the  Commonwealth  in  1793, 
on  which  the  purchase  money  was  paid  at  the  time,  surveys  made  in 
the  next  month,  embracing  the  land  in  dispute  and  returned  into  the 
Land  Office  and  accepted  in  February  1794,  there  can  be  no  such 
thing  as  abandonment  by  which  the  title  can  be  lost ;  and  if  there  be 
nothing  else  on  the  subject,  it  is  error  to  leave  it  to  the  jury  to  say 
whether  there  has  been  an  abandonment  or  not.    Bunting  v.  Young, 
188. 

3.  A  warrant  surveyed  on  land  which  has  been  improved  by  an- 
other, is  not  absolutely  void,  but  may  be  avoided  at  the  instance  of 
the  improver,  -unless  he  has  abandoned  his  right  before  or  after  the 
survey.     Miller  v.  Cresson,  284. 

WAY. 

CANAL,  1. 

It  is  a  question  of  law  for  the  court  whether  a  party  demanding  and 
receiving  from  an  adjoining  lot-holder  the  payment  of  money  towards 
laying  down  water-pipes  in  an  alley,  is  estopped  from  denying  a  sub- 
sequent purchaser's  right  to  the  use  of  the  alley.  Whether  the  facts 
raise  a  presumption  of  a  grant  is  a  question  of  fact  for  the  jury.  Lewis 
v.  Carstairs,  205. 

WEST  PHILADELPHIA. 
BOROUGH. 

WITNESS. 

1.  A  release  under  seal  to  an  interested  witness  imports  a  sufficient 
consideration  to  make  it  valid  ;  but  if  without  seal,  and  no  considera- 
tion is  expressed  or  proved,  it  must  be  regarded  as  without  considera- 
tion, and  insufficient.  Schuylkitt  Navigation  Company  v.  Harris,  28. 

2.  The  hands  employed  by  the  master  of  a  boat  are  competent 
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witnesses  for  the  owner,  in  an  action  by  him  to  recover  damages  for 
an  injury  to  the  boat.     Ibid. 

3.  In  a  suit  against  a  canal  company  to  recover  damages  for  an 
injury  to  the  plaintiff's  boat,  occasioned  by  the  misconduct  of  one  of 
the  defendants'  lock-keepers,  the  master  of  the  boat  is  not  a  witness 
for  the  plaintiff,  without  a  release,  where  it  is  alleged  the  injury  arose 
from  the  master's  mismanagement.     Ibid. 

4.  Qucere,  whether  the  plaintiff's  calling  and  examining  the  master 
on  the  trial,  as  a  witness,  would  not  remove  the  objection  that  his 
evidence  tended  to  exculpate  himself.     Ibid. 

5.  However  that  may  be,  it  would  not  make  his  deposition,  pre- 
viously taken,  evidence  in  the  cause.     Ibid. 

6.  The  court  before  whom  a  witness  is  examining,  must  be  left  to 
exercise  its  own  discretion  to  say  how  far  irrelevant  questions  may 
be  asked  on  a  cross-examination  in  order  to  test  the  accuracy  of  the 
witness.     Clark  v.  Trinity  Church,  266. 

7.  A  defendant  is  not  made  a  competent  witness  by  the  fact  of  his 
having  been  discharged  as  a  bankrupt  after  the  suit  was  brought, 
especially  if  sued  as  an  executor.     Given  v.  Albert,  333. 

8.  An  administrator  who  voluntarily  pays  money  on  account  of  a 
claim  against  the  estate  which  he  represents,  is  not  thereby  rendered 
an  incompetent  witness  in  an  issue  between  the  claimant  and  another 
creditor  of  the  estate  to  try  the  validity  of  the  claim.     Christman  v. 
Siegfried,  400. 

9.  The  nominal  plaintiff  in  a  suit  brought  for  the  use  of  another, 
who  had  assigned  the  cause  of  action  before  suit  brought,  is  an  in- 
competent witness  to  rebut  a  defence  to  the  original  cause  of  action, 
unless  he  be  first  released  by  the  assignee  from  the  implied  warranty 
which  arises  in  all  cases  of  assignment  for  a  valuable  consideration, 
that  the  debt  is  due.     Ludwig  v.  Meyre,  435. 

10.  An  assignment  of  a  cause  of  action,  which  is  merely  coloura- 
ble, shall  not  devest  the  title  of  the  plaintiff  so  as  to  make  him  a  com- 
petent witness ;  whatever  its  legal  effect  between  the  parties  may  be ; 
and  every  assignment  is  to  be  deemed  colourable,  when  no  other  mo- 
tive for  it  can  be  made  to  appear.     Post  v.  Avery,  509. 
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